














11.4 Institutional responsibilities in a
future system

There appears to be good reason for regional councils

to have a role in marine management, particularly
because what happens on land (and in water catchments
in particular) impacts on nearshore areas, including
sedimentation, nutrient runoff, contaminated stormwater
flows and point source pollution (such as from wastewater
treatment plants).. Regional councils should be well
placed to manage this land-sea interface and can deploy
regional level strategy (eg regional policy statements,
which have as their purpose to provide “an overview of the
resource management issues of the region and policies
and methods to achieve integrated management of the
natural and physical resources of the whole region”).*
Ideally, management targets and objectives set for the
marine area could drive management effort further up the
catchment. Integrated management across the land-sea
interface is also important when it comes to sea level rise
and coastal hazards. In short, it makes a great deal of
sense for regional councils, responsible for and aligned
according to freshwater catchments, to manage the
coastal environment under a framework like the RMA.

But should regional councils be tasked with managing out
to 12 nautical miles? Such a distance from shore raises
practical issues. Marine management is a specialised

and expensive task, requiring the deployment of marine
scientists and significant investment in marine science.
Research and enforcement at sea requires operating costly
vessels. Councils have, as yet, no direct source of funding
for this work, apart from when they can piggyback on
science undertaken by resource consent applicants and
monitoring undertaken by consent holders. Although there
has been the ability to impose coastal occupation charges
or tender aquaculture space to raise funds, these tools
have not generally been deployed by councils (which have
largely relied on a general pool land-based rates to fund
whatever work is undertaken). Consistent national charging
for occupation of the seabed, as part of a revamped
allocation regime more generally (which we are continuing
to give thought to), could help to address this gap.

Coromande Coast.

As a result, not many councils have sea-going vessels and
have largely left the bulk of their vast marine environments
to look after themselves. Even where a marine scientist is
employed by a council, this does not enable the build-up
of a critical mass of expertise within the organisation.
When someone wants to do something new in the marine
area, applications are largely considered on a case-by-
case basis on the scientific information provided by the
applicant.

The main exception is in areas where a significant
aquaculture industry has established, and so the focus of
the councils has been drawn into the marine space. Both
the Marlborough District Council and Waikato Regional
Council have invested in modelling in order to better
understand the cumulative effects of aquaculture, and in
the Marlborough Sounds the council has also undertaken
work to identify important biogenic habitats and to protect
them from further degradation.“' In Auckland, despite

the large size and capacity of the unitary council (6120
employees and a rates revenue of $1.8 billion),*? the bulk of
its marine area is yet to be mapped and many significant
ecological areas in need of protection are yet to be
identified. Such designations outside harbours are largely
confined to inshore areas within a few of kilometres of
land. This begs the question: if Auckland Council has been
unable to effectively map and manage its extended marine
domain, what hope is there for other much smaller and
less well-resourced councils?

The recent proposal to establish salmon farms in open
ocean areas around the north and east coast of the South
Island also highlights the difficulties faced by councils

in effectively managing such activities. New Zealand

King Salmon Limited made applications to four different
regional councils, none of which have particular expertise
in this kind of activity. Does it make sense for each council
to try to come up to speed on the impacts of deep-sea
salmon farming for just one application? And what about
other activities like minerals mining, were an application to
be made?*

Overall, we think there is a strong case in a future system
for reducing the jurisdiction of regional councils to the
marine area that is affected by land and runoff from it. The
extent of this will differ in different places, but would likely
include harbours and embayments and open coast out to
around the 3-nautical-mile mark (the line could be drawn
around the country based on scientific evidence, rather
than the kind of coarse jurisdictional declaration we have
now). The balance of the marine area could be managed
by a better equipped and resourced Oceans Agency
which can build up a critical mass of expertise in marine
management (see below).

In a future system, regional councils could continue

to have jurisdiction over truly coastal matters, out to
(generally) a 3-nautical-mile boundary. This would
reflect the need to have integrated management of
catchments and coasts. Other parts of the marine area
could be managed by a well-resourced Oceans Agency.
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11.5 Legislative arrangements in
a future system: A focus on
environmental effects

We think that the current degree of fragmentation in
marine legislation is detrimental to effective management
and that at least some integration is merited. The key
question is what should be integrated, and along which
lines we should make statutory divisions.**

As outlined above, we currently have separate legislation
for the management of the territorial sea (RMA) and EEZ
(EEZ Act). We also have separate legislation for marine
reserves in the territorial sea, and a gap for this function
in the EEZ. Alongside this, there is separate legislation for
marine mammals (Marine Mammals Protection Act) and
other protected marine species such as seabirds, some
corals and sharks etc (Wildlife Act). Fisheries is managed
separately (under the Fisheries Act), as is shipping
(Maritime Transport Act). Even the specific case of marine
pollution spans several regimes (RMA, EEZ Act and
Maritime Transport Act). So too does marine biosecurity
(Biosecurity Act and RMA).

There is a strong argument that all activities should

be subject to the same scrutiny when it comes to the
management of environmental effects, irrespective of

the type of activity or its location. Currently, we have an
artificial spatial distinction between the RMA and EEZ Act.
There is also a tenuous distinction made between those
two pieces of legislation and fisheries activity (the last
major marine activity still escaping robust environmental
scrutiny). As we mentioned in the Phase 1 report:*®

The Fisheries Act’s role in managing fishing impacts

on marine biodiversity can ... be seen as a subset

of that undertaken by the RMA. This does beg the
question as to whether the Fisheries Act should play

a role in this area at all. If the RMA already provides a
regime for managing the impacts of activities on marine
biodiversity, why is there a need for sectoral legislation
to do the same thing for a specific activity? It creates
an awkward carve out. Interestingly, the Fisheries Act is
the only piece of sectoral legislation that creates such a
carve out, It can be contrasted with the Crown Minerals
Act which creates an allocation regime for minerals, but
leaves the management of the environmental effects of
the activity to the RMA and the EEZ Act.

We have also pointed out in Voices from the Sea that:*

There is a serious lack of connection between
management under the RMA and the protection of
important fish habitat, with consequent impacts on
the productivity of fish stocks, highlighted by the lax
controls on forestry harvesting in the Marlborough
Sounds with likely consequential effects on struggling
blue cod and paua stocks.

A more integrated future system could bring together
the RMA (in its application beyond the rough 3-nautical-
mile limit referred to above) and EEZ Act (in its entirety)
into one piece of legislation, which we call here an
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"Oceans Act”. The environmental impacts of fishing
activity would also be addressed under this Act, which
would have a robust purpose statement resembling

that of a reformed RMA. Alignment in purpose would

be important even if they were focused on different
spatial areas.”” Other elements of fisheries management
could still be undertaken under a revised Fisheries Act,
focusing on the administration of the quota system

and fish stock management within the ambit of this
broader piece of environmentally focused legislation. But
there is equally a case for integrating those too, given

the highly interconnected nature of marine habitats.
Arguably, the RMA is a better-developed regime for the
management of broader ecosystem impacts of fishing
within 3 nautical miles of the coast than the Fisheries
Act. While there would remain a separation between
fisheries management in that area (under an Oceans Act)
and its impacts on the marine environment (under the
RMA), the latter could be strengthened to provide sharper
focus and responsibility for the protection of fish habitats.
As explained further below, integrated marine spatial
planning could assist.

11.6 Marine conservation: A proactive
role

Management of the environmental effects of human
activity (stopping people doing things, or telling them
how to do it) is not the only consideration in marine
management. As on land, there are also compelling
marine conservation imperatives which require proactive
action to protect and enhance important marine habitats
and indigenous species, including very mobile seabirds
and marine mammals. As outlined above, these functions
are currently fragmented, and there is also a major gap
for marine protected areas within the EEZ. These need
to be managed under a more specific statutory purpose
focused on protection and enhancement of what is usually
a common-pool domain.

A key legislative design question here is whether it makes
sense to divide marine conservation from conservation
more generally (where it applies to land and freshwater
habitats and species). Many species cross the marine
divide with, for example, the wrybill breeding in braided
rivers of the South Island but then migrating to northern
marine areas such as the Firth of Thames and Manukau
Harbour to feed during winter.*® Many of our freshwater
fish species are diadromous and either grow to adulthood
in freshwater then breed in seawater (such as eels) or
breed in freshwater and grow to adulthood in the sea
(such as galaxiids).*® Seabirds breed on land, and so
what happens at their breeding sites (such as human
disturbance and predator activity) can have as much
impact on their survival as what happens at sea (in terms
of harvesting impacts on food supply and capture in
fishing gear).This cross-over between domains suggests
that integrated conservation legislation may make the
most sense, and how this might look is shown in Figure
11.3 below. The idea is pursued further in Chapter 12.
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Marine legislation

Marine Reserves
Act

Other conservation legislation

Conservation Act

Reserves Act

Protected Areas/

Marine Mammals
Protection Act

Wildlife Act

Species Act

(land, freshwater,
territorial sea and EEZ)

National Parks Act

Native Plant
Protection Act

Figure 11.3: One option for integrating conservation-focused marine legislation into more integrated conservation legislation

Another option could be to amalgamate all marine
legislation (apart from the RMA), including conservation-
focused aspects, into one integrated Oceans Act. The
reason would be that the interlinkages between marine
management regimes (a domain-based or spatial
approach) are stronger than links between marine
conservation measures and those relating to freshwater
and land. This is the approach that has been taken in
the United Kingdom (see spotlight). Again, we need to
consider where the stronger, intra-statutory, connections
are needed. Integration in one sense will cause
fragmentation in another, and either way strong links will
need to be made across statutory frameworks.

A spotlight on integrated marine management in
the United Kingdom

The United Kingdom took an integrated approach

to its marine management a decade ago with the
passage of the Marine and Coastal Access Act 2009.
The legislation incorporates strategic marine planning
(marine spatial planning), the regulation of fisheries,

a marine conservation regime (including marine
mammal protection and marine protected areas),
marine pollution, a licensing system for activities
within the marine area and public access. It applies
to the territorial sea and the EEZ. The functions under
the Act are undertaken by the Marine Management
Organisation, a non-departmental public body which is
also responsible for monitoring and enforcement.

11.7 Biosecurity

Another consideration here is whether marine biosecurity
is better placed with other marine matters (including
shipping) than left in a separate Act with other biosecurity
matters (which apply across the country). This matter

will need closer investigation. The main way that invasive
marine organisms enter New Zealand is attached to the
hulls of vessels entering the country (or other equipment

like oil rigs) or through the exchange of ballast water by
overseas ships. Spread is most commonly through the
movement of vessels around the coast (both commercial
and recreational) and through the movement of
equipment and live marine organisms in the aquaculture
industry. Surveillance is focused on the main ports and
marinas around the coast. We are therefore attracted to
the view that marine biosecurity is more closely related
to shipping (and the movement of vessels and equipment
around the coast) than other elements of biosecurity
(which are more focused on air and shipborne cargo

as entry points), and therefore could fit better within an
integrated oceans regime.

11.8 An Oceans Act

Overall, we think that there is a good argument for
bringing together most marine legislation within an
integrated, spatially defined, Oceans Act. This would

be a potentially complex transition, and may require
time. It would be quite a different way of arranging our
laws. Thus the timeline for a new Act could focus on the
medium term, but with preparatory policy work starting
immediately. The management of the inshore coastal
area would remain in the RMA (excluding wild fisheries,
maritime transport and biosecurity, which would come
under the Oceans Act). But an Oceans Act should have
a purpose and principles resembling (or at least well
aligned with) a revised Part 2 of the RMA. It would need
to recognise the marine environment's intrinsic worth, a
notable omission from the EEZ Act.*® It could even provide
more targeted principles applying to different types of
decisions made within the integrated framework (eg to
reflect the different roles, like wild fisheries management,
compared to the RMA), but they would be under the
umbrella of a holistic purpose statement applying to the
marine area as a whole. This would be focused strongly
on ecosystem-based management.
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Existing marine

Integrated conservation legislation

Minister and Department of Conservation

Marine (territorial sea and EEZ), terrestrial and freshwater conservation

legislation
RMA
EEZ Act

Oceans Act

Fisheries Act

Minister of Oceans and Oceans

Marine Reserves Act Agency

Marine Mammals
Protection Act

Wildlife Act
Maritime Transport Act

Biosecurity Act
Shipping

Marine biosecurity

Figure 11.4: Integration of marine-focused legislation

Furthermore, on balance we are attracted to the idea of
marine conservation being incorporated into separate
integrated conservation legislation, which would apply
across the whole of New Zealand. This is because marine
conservation efforts, which apply to highly mobile species
and their habitats, need to be undertaken within the ambit
of a wider integrated conservation statute. Conservation
legislation is explored further in Chapter 12, where we

see considerable room for rationalising and aligning the
multiplicity of statutes we currently have.® While the
statutes would do different things, there would need to be
close connections between them.

The approach to legislative design described above is
represented in Figure 11.4. We do not see a need to revisit
the Marine and Coastal Area (Takutai Moana) Act, for
pragmatic political reasons as much as conceptual ones,®
aside from any consequential amendments needed.

We see a case for integrating existing legislation
relevant to the marine area into a single Oceans

Act. That would not, however, include coastal
management (including out to 3 nautical miles), which
would remain under the RMA.

11.9 Institutional arrangements

Earlier in this chapter, we suggested that regional
councils should remain responsible for coastal marine
management within a 3-nautical-mile limit, and that a
dedicated Oceans Agency should be responsible for
management beyond that. We can now revisit that in light
of the legislative arrangements suggested above.

In Figure 11.4 above we have indicated tasks for various
existing agencies, with the notable addition being a
dedicated Oceans Agency, operating under the auspices
of a Minister for Oceans. This ministerial portfolio could
be established in the short term to provide a broader
stewardship function over marine management, with
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Environmental effects
permitting (including fisheries)

Marine Pollution

Wild fisheries stock
management

Resource Management Act

Minister/Ministry for the Environment, and
councils

Land, freshwater and inshore coastal area;
planning and permitting

Biosecurity Act
+ Minister for Primary Industries and Biosecurity

Land and freshwater biosecurity

an Oceans Agency appearing soon after (perhaps in
the medium term, to align with the introduction of an
Oceans Act).%®

An Oceans Agency would be the operational agency

for the Oceans Act and operate at arm’s length from
government to ensure that the Agency is seen as
politically independent and that it retains high public
regard.® Government entities tasked with environmental
management have often struggled with such matters,
with a public perception that the Ministry of Fisheries
was captured by the industry it was charged with
regulating® and the Department of Conservation resiling
from its statutory advocacy role under political duress
and budget cuts.>® We have also seen the EPA stripped
of a key decision-making role under the EEZ Act in
favour of ministerially appointed Boards of Inquiry after
declining two consent applications for marine mining.®’
Although the Fisheries Act enables action in relation

to environmental and ecosystem issues, the relevant
provisions (including the Act's purpose and environmental
principles) remain underutilised.®® A stronger agency
mandate is required.

We think it is important that a new Oceans Agency
gains high public credibility and is seen as beyond
reproach. Such independence can be achieved through
establishing it as a statutory Crown entity, as well as
providing oversight of its decision-making by the Futures
Commission (eg in reviewing key planning instruments
and in providing a scorecard for performance alongside
other agencies and government as a whole).*® There are
three types of such entities which are legally separate
from the Crown and operate at arm'’s length from the
responsible Minister, each with a different level of
independence:®°

= Crown agents, which must give effect to
government policy when directed by the
responsible Minister. They include the Energy
Efficiency and Conservation Authority, the EPA and
Maritime New Zealand.
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= Autonomous crown entities, which must have
regard to government policy when directed by the
responsible Minister. They include Heritage New
Zealand Pouhere Taonga.

= Independent crown entities, which are generally
independent of government policy. They include the
Health and Disability Commissioner and the Human
Rights Commission (and the proposed Climate
Change Commission).

In this model, a dedicated Oceans Agency would
subsume all of the activities of Fisheries New Zealand (a
business unit of the Ministry for Primary Industries) and
Maritime New Zealand (a Crown agent), as well as part of
the activities of the EPA (a Crown agent) and Biosecurity
New Zealand (a business unit of the Ministry for Primary
Industries). Alternatively, a dedicated “Oceans Unit” could
be established within a strengthened EPA, which would
have the advantage of building on an existing institution
of a roughly appropriate character. Developing capacity
within the EPA could even be an interim step to carving
off a dedicated Oceans Agency in the medium term. But if
the EPA were to remain an operational agency for oceans,
we would need to revisit both its weak mandate under the
EPA Act and its institutional character.

In either case, we suggest that the most appropriate
institutional choice would eventually be an autonomous
Crown entity, rather than a Crown agent. This means that
an Oceans Agency (or the EPA, if that were preferred)®
would only have to have regard to government policy.
However, “policy” here simply means the policy priorities
of the government of the day. As under the RMA, there
would also be a robust legal framework in the Oceans Act
within which different institutions, including the Minister,
could exercise influence through due process (see below).

Maori input into decision-making by the Agency could

be supported through a strengthened Nga Kaihauta
Tikanga Taiao model (building on the EPA's statutory
Maori Advisory Committee). The Agency could build on
the expertise in these existing agencies, but would need to
develop specialist marine science, marine spatial planning
and environmental assessment capacity.

A dedicated Oceans Agency could be the operational
agency for the Oceans Act and operate at arm'’s
length from government. Alternatively, a strengthened
EPA could take on this role. Maori input into decision-
making by the Agency would be strengthened.

11.10 Oceans strategy and planning

The NZCPS is the most comprehensive statutory policy
document that currently applies to the marine space, but
it is confined to the territorial sea and functions under

the RMA. No policy or plans have emerged under the

EEZ Act, even though there is now legislative provision

for them.®? There is no statutory provision for the
development of policy under the Fisheries Act (concerning
the management of environmental effects of fishing on

the marine environment), and only a poorly developed
planning system with a focus on producing high level fish
stock plans. More broadly, there is no statutory provision
for integrated marine spatial planning that spans all of
these (and other) frameworks.

We think there is strong case for rationalising and
strengthening this policy and planning framework under
a new Oceans Act. At the top of the planning hierarchy

in the Act would be an "Oceans Plan” prepared by the
Minister for Oceans under a roughly comparable process
(and holding a broadly analogous place) as an NEP
under the RMA %2 The former would, in content, be quite
different. In one sense it would be narrower (applying only
to the marine domain) but in another it would be wider
(to encompass other oceans management roles not in

a framework like the RMA - such as fisheries, maritime
transport, and potentially biosecurity).

An Oceans Plan would contain both policy (in the sense
of an NPS) and regulatory provisions (in the sense of an
NES). It would set out New Zealand's key priorities for
oceans management, and more detailed guidance on
the implementation of the purpose and principles of the
Oceans Act. It would, of course, need to link to, and take
cognisance of, the NEP produced under the revamped
RMA (which would, in turn, integrate the NZCPS). The
plan - including fisheries components - would also
need to be consistent with the marine elements of plans
produced under conservation legislation (eg relating to
marine mammals protection).®* Fishing activity could,
for example, be subject to restrictions on the area and
method of fishing and bycatch, to be approved by the
Minister of Oceans (having a broader mandate) or
potentially the Department of Conservation.®®

Previously, we have also raised concerns about the social
impacts of the fisheries' allocative framework that would
find a new home within an Oceans Act. For example, the
aggregation of quota, market domination by a few entities,
and poor market operation are impeding new entrants and
the ongoing participation of existing harvesters.®® We have
suggested that different models (eg more rigorous non-
aggregation clauses, government buyback of quota and
support for coastal fishing fleets) could be considered,
and that should take place within a broader oceans policy
project. Similarly, the effective management of recreational
fishing is a significant outstanding issue which needs

to be progressed through system reform,®” and we have
previously outlined a number of further issues that need to
be addressed in relation to fisheries:®®

= Marine reserves have significant potential to
contribute to good fisheries management outcomes,
in multiple ways, but are not well integrated with
fisheries management legislation and regulations.
They have also been sparsely used. Habitats of
importance to fisheries need to be identified and
protected.

= The fisheries management system is largely reactive,
and government intervention typically only occurs
once serious problems arise. As in our proposal
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for an outcomes-based and proactive RMA, an
Oceans Act should inject these pre-emptive
and precautionary characteristics into fisheries
management.

= Although existing legislation provides for a wide
range of fisheries management tools to be used,
only a narrow range has been adapted in practice.
A stronger mandate is needed for these to be
deployed.

= Fisheries decision-making processes within
an Oceans Act would need to be fairer, more
transparent and inclusive, and timely (for example,
it should not take eight years to change a total
allowable catch).

= The currently weak policy and planning framework
guiding fisheries decision-making should be
strengthened. The legislative framework only
provides for fisheries plans (not policy or standards),
and the provisions are sketchy as to purpose,
content and preparation process for the plans.

= Quota management areas need to be better aligned
with biological fish stocks, as well as the marine
ecosystems within which they exist.

= Theis an urgent need to address the impacts
of fishing activity on benthic habitats. Close
consideration should be given to freezing current
dredging/trawling footprints, deploying innovations
in fishing gear, and establishing marine protected
areas to protect benthic habitats.

Work could usefully begin on an Oceans Plan framework
in the short term - perhaps as an integrative, non-
statutory instrument building on the oceans policy work
that has already been done - before the introduction of
the Oceans Act itself in the medium term. This less formal
plan could influence the development of policy under

the EEZ Act, which would be a stepping stone to a more
integrated policy framework for oceans.

An Oceans Act would also provide for a permitting
process. We envisage that consenting would be roughly
comparable to the RMA framework, and that there would
be the ability for joint processes to occur where cross-
boundary effects would be felt.

In the interim, before a formal Oceans Plan was prepared,
the NZCPS would continue to apply. Once the Oceans
Plan was in place, the NZCPS (as incorporated into the
NEP) would be confined to the truly “coastal” areas of
New Zealand in line with the reduced spatial jurisdiction
of regional councils (and the RMA) outlined above.

We think there is a strong case under a new Oceans
Act for rationalising and strengthening the currently
fragmented policy and planning framework for
oceans. At the top of the planning hierarchy would be
an integrated Oceans Plan.
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11.11 Marine spatial planning

All of the above would be complemented by higher level
marine spatial planning. A recurring theme throughout
our proposed model is the need to have a place where
system-wide integration occurs, alongside more targeted
frameworks. We have proposed a Future Generations Act
to fill this role.

The upshot here is that, standing above an Oceans
Plan (as with an NEP under the RMA), there would be

a "National Futures Strategy”, expressed in a “National
Spatial Plan”. Both of these would include elements
relating to the marine environment. Integrated spatial
planning would need to influence an Oceans Plan on an
ongoing basis.

That said, the nature of marine spatial planning is quite
different to the terrestrial context. In the latter, attention is
often focused on coordinating the spatial aspects of urban
growth. Spatial planning in the marine area has a different
purpose, more strongly embedded in the concept of
ecosystem-based management. The marine environment,
as described above, is extremely fluid, and sparsely
populated by people. In Healthy Seas, we therefore
proposed a definition for marine spatial planning in New
Zealand:®®

an integrated, strategic planning approach which
guides the management of activities that cumulatively
impact on the marine environment in order to maintain
and restore healthy ecosystems while providing for
kaitiakitanga and current and future uses.

There is a question of design here. Should spatial
planning for the oceans be treated as separate from
spatial planning on land? If it should, does it not follow
that marine spatial planning should occur in an Oceans
Act rather than under the broader auspices of a Future
Generations Act?

Ultimately, we think they are too connected to be done
separately. For one, even under an Oceans Act, there
would not be total spatial integration. Meaningful marine
spatial planning would need to be able to cut across the
geographical boundary between RMA and Oceans Act
jurisdiction (at 3 nautical miles), and also span both the
Oceans Act and the marine elements of an integrated
Protected Areas and Species Act (eg in relation to marine
protected areas and protection for marine mammals). In
the Phase 1 report, we highlighted issues with Bryde's
whale shipstrike in the Hauraki Gulf, concluding that while
multiple overlapping tools can be used under different
legislation, the very fact of having many options can lead
to regulatory paralysis.”® A strategic and spatial planning
exercise can clearly outline which tools are envisaged to
be used, and who will have responsibility for using them.

At the same time, there are important links to be made
between spatial planning on land (which activities
occur where) and their impacts on the sea (eg through
waterways and coastal development). They cannot

be done in isolation of one another. We therefore see
potential issues in providing for marine spatial planning
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to be done under an Oceans Act when we have a more
integrative (and quasi-constitutional) framework under a
Future Generations Act.

At the highest level, a National Futures Strategy under this
Act should therefore have a strong oceans component
within it, and marine spatial planning needs to be
integrated into a wider national spatial planning exercise.
We envisage that an Oceans Agency would contribute

to the production of a National Futures Strategy and
National Spatial Plan (that process is described in Chapter
8), with the EPA taking on this role as an interim measure
prior to the establishment of the Agency (or if, indeed, the
EPA were to become such an agency). A National Spatial
Plan could identify, among other things, locations for

new marine protected areas (including marine national
parks) to be established, to create a representative and
ecologically connected network of protections.

A National Futures Strategy and National Spatial
Plan, described in Chapter 8, should have a strong
oceans component within it.

A Future Generations Act also provides for the
development of regional futures strategies and spatial
plans. Alongside regional spatial plans, we see potential
for a parallel process for more targeted marine spatial
planning where required. This would reflect that the
marine context is quite different to the terrestrial.

National Futures Strategy and National Spatial Plan

Identifies coherent network of marine protected
areas

Implemented through

These plans could cut across both regional council
coastal-marine boundaries and the (roughly) 3-nautical-
mile boundary. They could also encompass specified
areas within the rest of the territorial sea or EEZ (eg where
pressures were apparent or foreseeable).”” As mentioned
earlier (in relation to the Hauraki Gulf), many marine areas
that need to be spatially planned cut across jurisdictional
boundaries (which have been based regionally on
catchments and territorially on communities of people).
Marine regions would be a way to address issues of
institutional fragmentation when developing regional
spatial plans.”

As with spatial planning on land, not all parts of the ocean
would require the same degree of effort and attention.
Preparation of regional marine spatial plans would
therefore necessitate a strategic look at which parts of
the marine environment should be targeted, and in what
order, allowing prioritisation of effort. There would be a
programme established for marine spatial planning to be
developed as part of this process over the next 10 years,
based on transparent a set of statutory criteria. There
would, however, also be automatic triggers for detailed
marine regional spatial planning to occur, such as where
there was serious ecological decline.” Iwi/hapd and
councils would be able to apply to the Minister of Oceans
to have this more in-depth process initiated in their area.”™

There would be high level objectives for marine spatial
plans in the identified areas, akin to high level terms
of reference. There could even be a different, more

Regional marine spatial plans

Coherent programme of prioritisation for regional
marine spatial planning

Trigger points established for regional marine
spatial plan-ning to occur

Protected Areas and Species Act

Marine reserves etc

Pollution control, fisheries measures,
biosecurity etc

Management of coastal area and
catchments

Figure 11.5: Marine spatial planning and instruments under other frameworks
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Marine planning partnerships established between iwi/hapu and relevant agencies
Development led by collaborative working group comprised of iwi/hapa and stakeholder representatives
Submitted to marine planning partnership for approval
Public notification and submissions

Review and recommendations from Futures Commission and Tikanga Commission/commissioners

Non-regulatory elements considered by collaborative working group, approved by marine planning partnership

Regulatory elements heard by Environment Court

Recommendations to Minister of Oceans to amend Oceans Plan

Direct amendment to RMA regional plans

Figure 11.6: An alternative process for marine spatial planning

collaborative, process to develop these marine regional apply, with one key change: sign-off would be required by
spatial plans under a Future Generations Act, including a the Crown through the Minister of Oceans and Minister of
more direct route for their regulatory components to be Conservation, and the Oceans Agency would be involved

given effect to in the RMA and/or Oceans Act, as outlined in co-production. This reflects the idea that even in the

in the spotlight below. Alternatively, the normal process for coastal environment, there is a strong national community
developing regional futures strategies/spatial plans could of interest in marine planning.”

Okupu, Aotea
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A spotlight on the preparation of marine spatial 1.12 ConCIUding comments

plans under the Future Generations Act In this chapter we have considered the framework for

In EDS's recent publication Healthy Seas we outlined a marine management in a future system. The overall
potential new framework for marine spatial planning in proposition can be seen in Figure 11.7 below. A ot of the
New Zealand. Within the auspices of a broader strategy, questions we face here are, as with the RMA, about what
“marine planning partnerships” would be established we integrate and what we fragment. Presently, the system
to oversee the planning process for a particular marine is fragmented in a number of ways, and we see room for
area. The partnerships would be established between tighter integration along spatial or domain-based lines. In
iwi/hapl and relevant agencies. There could also be other words, things that are done in and affect the oceans
provision for public funds to be set aside for spatial plan should be managed more closely together. This creates
development and implementation, and a direction that inevitable fragmentation, too (eg between the marine and
the partnership agencies involved consider aligning terrestrial environment, or between the coastal and deep
other planning and funding processes with it. sea environments). There are pros and cons.

The plan itself would be developed by a Collaborative On balance, however, we have suggested the creation
Working Group comprised of iwi/hapt and stakeholder of an integrated Oceans Act, which would apply on the
representatives. Senior agency staff would be non- seaward side of a boundary 3 nautical miles from the
voting members of the Group. This Group would coast. That could come to fruition in the medium term.

be supported by a Project Team built on a core of
MSP-trained staff in a dedicated Oceans Agency (or,
alternatively an expanded EPA).

The model would recognise that a close connection
within the RMA is needed for decisions concerning land
and catchments and decisions concerning the coastal

Once the Collaborative Working Group had agreed on environment (including its marine components). What

a draft marine spatial plan it would be submitted to a happens in one can impact significantly on the other.
Marine Planning Partnership for approval. Following While not a perfect boundary (no boundary is), it also
approval by the Partnership, the plan would be publicly recognises that the management of the deep sea needs
notified by the Oceans Agency (or, alternatively, the EPA) to occur in a much more integrated way. This is at an
and pUb“C submissions invited. The Futures Commission operationaL not just Strategic, level,

would provide a review. The non-regulatory elements
of the plan would be considered by the Collaborative
Working Group and any adjustments made before

Therefore, while we suggest that marine matters
should be prominent in strategies and spatial plans at a

forwarding onto the Partnership for final approval. nationwide level (under a Future Generations Act), it is
also desirable to have greater connections between things

The regulatory component of the plan could be like pollution control, shipping, biosecurity, fisheries, and

heard directly by the Environment Court. For RMA environmental impacts at an operational level. Hence

matters, the Court could make directions to councils
to amend their plans directly (to the extent that the
plan reflected the purpose and principles of the RMA
itself), with appeals on matters of law allowed. For
regulatory matters under other legislation (eg the
Oceans Act, once in existence), the Court could make
recommendations to the Minister of Oceans, similar to
the process for Water Conservation Orders.”

the proposition for a dedicated Oceans Act as one
implementation framework for oceans management.
Alongside that Act would be more tightly integrated
conservation legislation that would span land and sea,
an RMA that would apply to coastal management, and
the Marine and Coastal Area (Takutai Moana) Act. Treaty
settlement legislation would also continue to be upheld.

Accompanying legislative change would be institutional
change. In particular, there would be a Minister of Oceans
(a portfolio to be established in the short term) and a
dedicated Oceans Agency. That could be a standalone
institution, or folded into a strengthened EPA. As a
transitional measure, the EPA could be built up over time
and then separated into a dedicated Oceans Agency.

Alongside regional futures strategies and spatial plans
could be a more targeted process for regional marine
spatial planning. This would occur under the Future
Generations Act. Marine spatial plans would then flow
through into decision-making under “implementation”
frameworks, including an Oceans Act, the RMA, and
integrated conservation legislation. There could even
be a more direct process for marine spatial plans to
be implemented in such frameworks, involving the
Environment Court.

KEY for Figure 11.7 on page 239
Arrows indicate different relationships between elements of the system
=P Red arrows: a strong direction (eg "give effect to’, “directly insert” or equivalent)

=P Blue arrows: a medium strength direction

= Black arrows simply indicate the direction of a process without a particular normative instruction
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Primary legislation in the current Primary legislation in a future

system relevant to oceans system relevant to oceans

Future Generations Act

Resource Management Act (within 3 nautical miles)

A

Oceans Act (beyond 3 nautical miles)

*

Integrated conservation legislation

Marine and Coastal Area (Takutai Moana) Act

WWW !

Figure 11.7: A proposition for oceans legislation
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12. CONSERVATION LEGISLATION'

12.1 Introduction

The structure of this report is based on the core legislative
frameworks that we envisage operating in a future system.
A chapter devoted to “conservation” therefore anticipates
that there will be particular statutes focused purely on that
topic, beyond more general frameworks like the RMA, a
new Oceans Act, and statutes concerned with the built
environment. In Chapter 4, we described a large number
of statutes that fit that bill in the current system, including
the Conservation Act, National Parks Act, Reserves Act,
Marine Reserves Act and Marine Mammals Protection
Act. There are many others. Some of these are place
based (applying to specific locations across the country,
like reserves, or particular parts of the country, like the
Waitakere Ranges), while others are species based
(applying to specific living things, like indigenous plants).
In terms of institutions, the Department of Conservation
has the primary role in implementing the large suite of
legislation currently guiding conservation in New Zealand,
across both land and sea (although local government
plays a significant role too). In Chapter 11 we also briefly
considered the place of marine conservation legislation,
and concluded that it should not be integrated into an
Oceans Act. Instead, we suggested that conservation
legislation be integrated in a smaller range of statutes that
span both land and sea, to complement a separate RMA
and Oceans Act.

However, it is not easy to define what “conservation”

is, and therefore what defines a “conservation statute”.

In this chapter we are thinking of it primarily in the

sense of nature conservation. It is about protecting and
enhancing ecosystems and species. We do that for many
different reasons (eg to reflect the intrinsic or moral
worth of some species, to support ecosystem services

or amenity value for humans, to respect Maori values,
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to provide wilderness areas, and to foster educational,
scientific and recreational pursuits). And we can use many
different mechanisms to do so (eg preventing activities in
protected areas, enhancing or restricting access, actively
planting or purchasing land etc). But the subject of nature
conservation is the living components of the natural world
and the habitats they rely on to survive and thrive.

Nature conservation cuts across multiple statutes in

the current system, and would continue to do so in our
proposed model. In particular, the RMA (and comparable
elements of an Oceans Act beyond roughly 3 nautical
miles) would have a lot to do with achieving conservation
outcomes, framed largely in the language of protecting
and enhancing biodiversity.2 Higher level strategy for
conservation (eg the New Zealand Biodiversity Strategy
currently under development)® would also occur within
the auspices of integrated futures strategies created
under a Future Generations Act. Futures strategies would
then be implemented through multiple regimes (including
the RMA).*

The RMA, in particular, has presided over an alarming
decline in biodiversity values.® Examples include

poor provision for wetland protection in plans and
consenting® and loss of terrestrial cover.” Even where
rules do exist, non-compliance has led to significant
loss.2 We have therefore recommended, in Chapters 5 to
7, that the RMA be strengthened in this regard. Among
other things, we proposed:

= Reforming Part 2 of the Act to provide clearer
bottom lines around biodiversity and habitat
protection (in the concept of "natural heritage”)

= Requiring regulation, including permitted activities,
to be linked firmly to a clear policy direction in
an integrated NEP (including for indigenous
biodiversity)

Tongariro National Park
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= The mandatory setting of targets for environmental
improvement, including for biodiversity

= Clarifying that council responsibility for biodiversity
outcomes lies at the regional, not district, level

= Improving compliance monitoring and enforcement,
including in relation to biodiversity

= A stronger involvement by central government
(eg the Department of Conservation) in the
development of council plans having biodiversity
implications

= An independent review of national direction by a
new Futures Commission

The concept of nature conservation is broad, and
requires multiple statutes to implement (including the
RMA). We have recommended significant changes

to the RMA to strengthen its role in safeguarding
biodiversity. Many of those should also be reflected in
the design of an Oceans Act described in Chapter 11.

12.2 The importance of a separate
layer of conservation legislation

Nature conservation efforts are equally important on
private land (and in the ocean) as they are on public
land (eg the conservation estate), and are closely linked.
Successfully and sustainably managing, protecting

and restoring species and ecosystems demands the
curtailment of threats across the landscape, regardless
of who owns the land. Conservation is not something
that happens just “over there” (eg ringfencing protected
areas in public ownership and abandoning meaningful

protections in other areas.® For biodiversity outcomes on
private land, the RMA is crucial.”

However, there are several good reasons for having

an additional layer of legislation on top of broader
frameworks like the RMA. Some of the reasons for
dedicated conservation statutes have been explored in
Chapter 8 of the Phase 1report (concerned with legislative
design), and include:

1 To establish targeted management frameworks,
principles and restrictions for particular areas having
unique characteristics. For example, restrictions
on activities in protected areas look quite different
to restrictions on activities in cities or on farms;
we would not expect concessions to be granted in
national parks for extensive clearing of indigenous
vegetation.

2 To implement bespoke Treaty settlements. For
example, legislation is required for the creation of
legal personhood for Te Urewera, and associated
governance and management frameworks."

3 To compel the Crown and local government and
other administrators of public land to actively
manage their property in a way that reflects the
public interest. Crown owned or public land can be
managed quite differently from private land, and it is
appropriate for legislation to outline how authorities
are to do so in a more detailed manner than the
more permissive approach for private land.”

4 To impose different kinds of restrictions or
obligations (ie use different tools or trigger points for
action). For example, general frameworks like RMA
do not encompass restrictions on the direct taking
or killing of wildlife.”

Abel Tasman National Park
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Conservation
Act

Marine Mammals
Protection Act

National Parks
Act

Native Plants
Protection Act

Reserves
Act

Queen Elizabeth 11
National Trust
Act

Marine Reserves
Act

Crown Pastoral
Land Act
(aspects)

Wildlife
Act

Wild Animal
Control Act

Fiordland (Te Moana
o Atawhenua) Marine
Management Act 2005

Sugar Loaf Islands Marine
Protected Area Act 1991

Treaty settlement
legislation
(aspects)

Hauraki Gulf Marine Park
Act 2000

Figure 12.1: Conservation legislation in the current system

The reasons for legislative separation outlined above do,
however, raise some interesting questions about what
separate conservation legislation should be used for in the
future. Historically, those frameworks have been largely
focused on four things, which tend not to stray into the
territory of more general regimes like the RMA:™

(1) The creation of general, non-regulatory strategies (eg
the New Zealand Biodiversity Strategy, or plans in
relation to particular threatened species). These are
relevant to, but not directly determinative of, decisions
under frameworks like the RMA.

(2) The establishment of frameworks imposing duties
on public authorities to act in a positive manner,
including funding those activities (eg the Department
of Conservation has an advocacy role that can see
it litigate on issues under the RMA, and a duty to
actively manage the conservation estate for particular
nature conservation purposes). Again, this does not
encroach on what the RMA does.

(3) Imposing an additional layer of regulatory restrictions
in relation to activities in particular areas that are not
privately owned (eg national parks, marine reserves,
and pastoral leasehold land). These restrictions
apply in addition to general RMA restrictions, and are
generally more protective in nature.

(4) Imposing an additional layer of protections in relation
to direct interactions with flora and fauna that is not
privately owned (eg restrictions on taking or interfering
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with wildlife under the Wildlife Act, Native Plant
Protection Act, or Marine Mammals Protection Act).

A key theme here, and a strong basis for coherent
legislative design, is a distinction between public and
private ownership. Conservation legislation has, for the
most part, tended not to prevent private persons doing
things with their own property (notably land). That is what
the RMA, with its generally more permissive approach,

is for."® After all, we use land for economically productive
activities, and do not live in one big national park.

To complement this, the RMA has not been the place
under which publicly owned protected areas (eg
reserves) are managed in any detail.’ In short, dedicated
conservation legislation has historically been more
about ringfencing and managing particular public areas,
preventing people’s direct interactions with vulnerable
species, and mandating the operational and strategic
work of public authorities.

We find this rationale for legislative design compelling,
as long as nature conservation is also strengthened
considerably in broader regimes like the RMA (in the
ways outlined previously). In the Phase 1 report, we noted
that it is appropriate for location-specific or domain-
specific legislation to fill gaps in wider outcome-based
frameworks. That logic applies well to the notion of
having dedicated conservation legislation that would do
quite different things, even if its aims overlapped with
other frameworks.
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Dedicated nature conservation legislation will
continue to be necessary in a future system. This is
because particular areas (especially the conservation
estate and the commons) require an additional layer
of active public management under a more targeted
and protective purpose and principles, and because
particular species require protections, restrictions and
strategies not provided for in more general legislation
like the RMA.

In this chapter, we consider what such legislation should

look like in the future. Questions of legislative design

- what should go where - will re-emerge later in the
chapter when we consider novel tools that could apply
to conservation on private land as well as public land.

12.3 Issues to be addressed in a
future system

In a future system, we propose to address a number
of issues with current arrangements for conservation

legislation. This is in the context of the alarming decline in

biodiversity indicators mentioned in Chapter 4.

A spotlight on issues in current conservation
legislation™

Conservation legislation in the current system is,
generally speaking, fairly messy and outdated.
Statutes are disjointed and do not work together well.
For example, the recent discussion document of the
upcoming refresh of the New Zealand Biodiversity
Strategy noted that:"®

[t]here are often numerous pieces of legislation
governing a particular environment, and sometimes
these legislative regimes are overlapping,
contradictory, contested, ineffective (allowing
activities that cause biodiversity loss) or slow. Some
of the legislative regimes are outdated and not able
to adapt well to the current and future pressures
they need to respond to.

We see an obvious need to revisit how we arrange
legislation, and to develop a more coherent framework.
This should involve rationalising the many pieces and
parts of legislation that canvass the same ground, and
to putting in place stronger bottom lines and statutory
consequences for failures to meet them.

There are also important questions around

how to embrace Maori as genuine partners

in the implementation of the principles of the

Treaty of Waitangi.”® Maori perspectives are still
underrepresented in conservation norms, even more so
than in broader frameworks like the RMA. The Western
notion of preservation does not generally provide for
Te Ao Maori or expressions of protection embedded in
matauranga Maori and tikanga-based management.

New Zealand is also a signatory to several important
international treaties, which recognise some of our
wild places as being globally significant. Recognition of
international designations placed over many of our wild
places could be strengthened, as the management of
these sites does not always reflect their international
significance.?® Furthermore, the general principles of
such instruments sometimes give way to a narrow
interpretation of their obligations (eg the Ramsar
Convention's core principle of "wise use” of wetlands

is not reflected in the management of wetlands across
New Zealand).

Perhaps most significantly, there has been chronic
underfunding of conservation functions at all levels
of government. In particular, insufficient advocacy
and energy has been applied to securing marine
conservation outcomes. More generally, a failure to
halt ecological decline is concerning in the marine
environment, where conservation is generally
relegated to a very small area geographically. As
discussed in Chapter 11, the absence of a protected
areas framework beyond the territorial sea is
alarming.?

Decision-making has also sometimes been driven

by economic imperatives, deviating from principled
guidance. For example, concessions outcomes can
diverge markedly from conservation management plans.

The coming decades will see New Zealand face
substantial environmental challenges, many of which
will impact on biodiversity. Overall, the present suite
of conservation legislation and our institutional
arrangements, norms and tools are unlikely to be
adequate. Crises of biodiversity loss, depletion of
natural capital, and climate change loom large. In the
following sections, we put forward suggestions for how
we see the system addressing these problems and
challenges and providing a framework that is fit for
purpose for the future. However, that is just a starting
point for what will need to be a much wider review of
the conservation system.

We face a number of issues with nature conservation,
and conservation legislation specifically, that need to
be addressed in a future system.

12.4 Legislative design: A Protected
Areas and Species Act

Aside from strengthening conservation elements within
the RMA and a new integrated Oceans Act, we propose
rationalising and simplifying core conservation legislation.
Over time (perhaps coming to fruition in the longer term),
this would see the review and integration of a number

of existing statutes into two acts, or one act with two
substantive parts. These would focus on (1) creating and
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managing specifically protected areas; and (2) protecting
and enhancing species and habitats.

On balance, we are inclined towards a single act with two
parts, given the holistic character of nature conservation.
For example, it may often be the case that publicly owned
protected areas need to form the core of a wider strategy
to improve species persistence and biodiversity on a wider
spatial scale (one might think of the positive spillover
effects on biodiversity from marine reserves), and the two
must be managed in close connection with each other.
This can be seen in the spotlight shone on the Mackenzie
Basin in Chapter 8, where a core of conservation land
would be surrounded by an area of private land subject to
a Heritage Area Order.

Cross-cutting matters, relevant to both specific areas
and broader species and habitat measures, would

also need to be provided for, suggesting a single

piece of legislation. For example, the Act would need

to outline the duties and functions of institutions like

the Department of Conservation (as the Conservation
Act - a kind of umbrella framework - does now).?? While
the machinery of a new integrated Act - which we are
calling, for convenience, a “Protected Areas and Species
Act” - would not overlap with the RMA (they would do
different things, as in the current system),?® the Act would
continue to direct the Department to advocate for nature
conservation values in RMA processes.? It would also
have considerable influence over decision-making under
the RMA and could even specifically have pre-eminence
in the event of conflict.

We do not provide an exhaustive account of which
statutes could be integrated into a Protected Areas and
Species Act, but overall envisage a review that would seek
to rationalise many statutes, including the:

= Conservation Act (including Freshwater Fisheries
Regulations 1983)

= National Parks Act

= Reserves Act

= Native Plant Protection Act

= Wildlife Act

= Marine Reserves Act

= Marine Mammals Protection Act
= The Wild Animal Control Act

It would also be possible for the Queen Elizabeth II
National Trust Act to be included, although there may
be merit in that more targeted, institutionally defined
framework to remain separate. Similarly, the Crown
Pastoral Land Act and Land Act have significant
conservation content, but are not purely about
conservation. There is a strong case for keeping those
Crown land management frameworks separate (as
their content would not entirely align with the purpose
of a Protected Areas and Species Act). However, there
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could usefully be a stronger role for the Department

of Conservation (eg a mandatory review or even joint
decision-making role in relation to permissions for
intensification for Crown Pastoral Land). And we see a
case for reviewing and strengthening conservation (and
other environmental) imperatives within the Land Act,
which applies to the management of a wide range of
Crown land.

More broadly, we see potential for several area-specific
acts to be rolled into a single integrated act. These were
generally conceived because more general legislation was
not sufficiently flexible, and might include the Sugar Loaf
Islands Marine Protected Area Act 1991, the Fiordland (Te
Moana o Atawhenua) Marine Management Act 2005, and
the Hauraki Gulf Marine Park Act 2000.

A spotlight on the Waitakere Ranges

The bespoke arrangements for the Waitakere Ranges
are interesting, as the Waitakere Ranges Heritage Area
Act is arguably not a “conservation” statute envisaged
in this chapter. It is geographically-focused legislation,
but encompasses significant areas of private and public
land. It also directly influences decision-making under
the RMA, rather than providing its own regulatory
restrictions. There are therefore questions about (1)
whether it should remain separate, (2) whether it
should find a home within the RMA, or (3) whether it
would be a better fit integrated into an overarching
spatial plan (under the Future Generations Act). The
latter option may be most appropriate, as it would filter
down (eg be given effect to unless good reason not to)
into other implementation frameworks like the RMA.%

Waitakere Ranges
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Figure 12.2: Statutes relating to conservation in the current system and proposed future system

We envisage the eventual enactment, over the
longer term, of an integrated Protected Areas and
Species Act. That would incorporate and simplify the
multiplicity of conservation-related legislation we
have in the current system.

Critical to the new regime would be a powerful core suite
of purposes and principles. That would more strongly
recognise the Maori world view, and unabashedly

allocate responsibility and accountability to implementing
agencies. The Department of Conservation would
explicitly have overall oversight responsibility for nature
conservation,?® while regional councils would have regional
responsibility. The Futures Commission would be expected
to vet the performance of the Department through the
report card system described in Chapter 8, including in its
progress towards meeting specific nature conservation
targets required to be set under the legislation.

This sharpened responsibility would necessitate the
Department having more levers to pull under the RMA,
where many conservation outcomes are driven. It would
need to have meaningful input or potentially even an
approval role for council planning that is not limited to the

coastal environment. The weak mandate for biodiversity
protection in the current system is well acknowledged,
and the buck needs to stop with central government.?”

Overall responsibility for nature conservation
outcomes in a future system should more clearly

rest with the Department of Conservation. The
Futures Commission would hold the government to
account for outcomes through the report card system
described in Chapter 8.

12.5 Protected areas

The protected areas component of a new integrated
Act would take a holistic approach to managing specific
areas both on land and at sea (including to the edge

of the EEZ and extended continental shelf). It would
focus specifically on areas set aside for conservation
purposes, and managing the activities that could and
could not occur within them. It would provide a more
proactive mechanism and direction for the creation of an
ecologically representative network of protected areas,
not just focus on the the management of existing ones.
Having one act covering all spaces would ensure that
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marine areas are treated with the appropriate level of
respect comensurate with their terrestrial equivalents.

A new Protected Areas and Species Act would be one
key mechanism (alongside the RMA and Oceans Act)

to implement conservation elements of broader marine
spatial plans created under a Future Generations Act

(see Chapter 8). We would envisage, according to an
ambitious timeframe focused on the medium term, that
marine protected areas would be proactively identified
based on scientific criteria in a similar way to Natura
2000 areas in Europe, and progressed through the
marine spatial planning process outlined in Chapter 11.28
Similarly, a Protected Areas and Species Act could be
one key mechanism to realise aspirations for ecological or
landscape areas like the Mackenzie Basin, where part of
the vision for a drylands area outlined in a cross-regional
spatial plan - in particular, a publicly owned core of
conservation land - would be given effect to (see spotlight
in Chapter 8).

We envisage a proactive programme to identify and
protect an ecologically coherent network of marine
protected areas.

We also see room for the rationalisation of conservation
land categories under an integrated act (see Figure 12.3
below). For example, reserve categories currently number
more than 30 and are speckled through a range of
legislation, including the National Parks Act, the Reserves
Act, the Conservation Act and several other acts.

There are extensive cross references, and considerable
complexity exists (see Chapter 4). It would seem quite
plausible to rationalise those many categories in a way
that would still adequately provide for the areas they
intend to protect.

The most important thing would be for each level of
protected area to have clear legal principles that must
be at the forefront of decision-making (including when
considering the activities that are appropriate in that
place). Both councils and the Department should be
bound by this framework. For administrative purposes,
some area categories may have subcategories (eg local
parks for different purposes). While we understand
some concerns expressed about the need to retain the
management of national parks under its own, highly
protective statute, on balance we consider that this can
be provided for equally in a dedicated part within a statute
that broadly seeks strongly protective conservation
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outcomes. We are not at all suggesting eroding our
system of existing national parks, which need to be
preserved at all costs for a diverse range of reasons.

As such, a rationalised list of protected area categories

would be hierarchical, and range from the highest levels of

protection (as warranted for areas of international value),
to the level of protection warranted for areas of local
conservation importance. The international recognition
of a site gives New Zealand a global responsibility to
manage that area sustainably and - there is considerable
room for improvement, especially for our Ramsar sites.
Conservation covenants on private land could also
usefully be included within this hierarchy of protected
areas, as well as any new protected area categories that
recognise the protection of a space for cultural reasons
(eg wahi tapu) as well as purely biophysical reasons
under a genuine joint management approach with iwi/
hapu. Protected area categories would thus be based on
a fusion of traditional ecological knowledge and Western
thought. Protective measures should be taken where

an area is considered tapu, or to reflect concepts like
rahui. These may not necessarily relate directly to the
biophysical status or features of stewardship land. For

example, there may be a site of very high cultural status (at

a wide geographical scale or specific site), but it may sit
on land of very low ecological value. The site assessment
and plan-making processes of a new Act should provide a

means by which these values are identified for registration
and protection.

In short, we propose that protected area categories
should be rationalised into a single framework that
achieves the following:

= It does not lead to regression of existing protected
status®

= |t respects matauranga Maori, including expressions
of kaitiakitanga and concepts such as tapu, wahi
tapu, rahui, and sustainable customary harvest by
hapt and iwi

= Itis hierarchical, in that it recognises that all areas
have value but that some are specifically recognised
for having higher value than others

= [t reflects international instruments (eg the Ramsar
Convention) and the conservation values they
recognise

A streamlined management regime should remove
duplication or very similar categories of protection. One
option would be to base them upon, or partly mirror,

the existing International Union for Conservation of
Nature (IUCN) protected area categories (Categories
la-VI) for international consistency, but must specifically
include matauranga Maori as a basis for protection. The
model could also usefully carve out a general space

for novel categorisations of protected areas relating to

International instruments (eg Ramsar, World Heritage Areas)

and sacred land (eg wahi tapu)

National Parks, Marine Reserves

Nationally important conservation areas

including Marine Parks

Regionally important conservation parks

Locally important protected areas, private covenants
including Queen Elizabeth Il Trust covenants, notable trees

Figure 12.3: A potential hierarchy of protected areas under a Protected Areas and Species Act, There would be a number of

sub-categories.
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Treaty settlements, such as where legal personhood is
conferred, as in the case of Te Awa Tupua/Whanganui
River or Te Urewera.*® The rationalisation of various
categories and sub-categories of conservation land will
require further detailed exploration, and should not be an
opportunity to weaken existing protections.

We see room for rationalising the complex array of
protected areas in the current system into a more
coherent hierarchy in an integrated Protected Areas
and Species Act. This should provide more explicit and
active protection to areas of international importance,
and to sites of cultural significance to Maori.

12.6 Subordinate instruments

Protected areas are, of course, not managed just by
classifying them and providing principles for decision-
making, but also by producing more detailed strategies
and plans. In particular, general policy, conservation
management strategies, national park management
plans and other conservation management plans flesh
out the requirements of legislation and help to clarify
their interplay with related statutes. However, the current
suite of plans are routinely out of date. For example,

the Whanganui Conservation Management Strategy (a
10-year document) was released in 1997 and, according to
the Department of Conversation's website, a review is not
yet scheduled.

We consider that conservation plans and strategies

must be developed and maintained as current guides to
decision-making. The process for developing and reviewing
them would, however, remain generally unchanged.

That said, the natural comparator for the approval of plans
for protected areas is the statutory framework of the
RMA. This framework contains a relatively sophisticated
range of mechanisms to ensure independent expert input
and impartial decision making alongside accountability
for New Zealanders and local communities. We have,

in previous chapters, proposed a strengthening of
independent input into planning and consenting (such as
a role for an independent Futures Commission) as well as
revisions to the purpose and principles of the Act. We can
consider conservation legislation in the same light.

We consider that, in any future legislation, there should be
a prominent role for the Conservation Authority, and that
regional Boards should be maintained. This is to ensure
that appropriate expertise and community representation
are sustained in decision making. They also need to

be funded and resourced appropriately, and their role
respected more strongly. Conservation Boards (and, to a
lesser extent, the Conservation Authority), have generally
been under-resourced. These statutory bodies exercise
key powers in relation to monitoring, recommending and
approving conservation management strategies and plans.

Furthermore, the quasi-judicial roles undertaken by these
members (appointed by a ministerial approvals process)
are sometimes not given effect to. For example, clear
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directions in relation to visitor caps in high use areas,

and unfettered direction to address effects at high value
sites (consistent with statutory direction), are sometimes
disregarded. Weak requirements for monitoring and
reporting such decisions against plan provisions may
contribute to such issues. There may be a stronger review
role warranted for a standing, independent Futures
Commission in high-level conservation decision-making.*'

In addition, it is appropriate that matauranga Maori is
reflected in institutional arrangements. We note that
there has been substantial work undertaken in this
regard over the past 15 years, including a statutory
direction relating to iwi representation on Conservation
Boards. It is also clear that the appointments process
has consciously driven towards increased representation
from tangata whenua. However, there may be a need for
more widespread assessment of opportunities for tangata
whenua involvement in light of broader co-governance
and shared decision-making arrangements emerging in
Aotearoa (including under the RMA). This is particularly
evident at sites including Aoraki, Whanganui and Te
Urewera. The appropriate response would need to be
developed on a bespoke basis, recognising the particular
biophysical context and tangata whenua relationships to
the space in question, but should be driven by a common
set of principles and based on Treaty obligations. For
example, where areas are identified for protection or
management based on cultural considerations rather than
purely biophysical reasons, there would be grounds for a
stronger role for Maori in governance and management.

The Conservation Authority and Conservation
Boards should be strengthened in a future system,
as should Maori involvement. For high level decision-
making (eg strategies and management plans

for protected areas) there should be a role for a
Futures Commission to have an input or review role,
comparable to its role in reviewing national direction
under the RMA.

12.7 Protected species and habitats

The second key component of a new Protected Areas
and Species Act would be the protection of species and
habitats. This would need to be closely connected to

a protected areas framework, but is much broader in
scope (ie it would apply across New Zealand, including in
relation to private and non-conservation land).

The revised law would operate in a similar way to
provisions in the current Wildlife Act, which is concerned
primarily with managing direct human interactions with
wildlife.®? Species would be automatically included (not
specifically listed) for protection, and listed only when
exempt from some or all of the provisions (eg a pest

plant, or a game animal). Current legislation provides little
recognition for ecosystems (assemblages of species). That
would need to change.®®
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However, species protection is not just about preventing
specific instances of harm by humans (eg killing, taking,
or disrupting). It also requires proactive measures to be
taken to counteract the impact of more systemic drivers of
decline (eg pests, habitat loss, climate change), especially
in relation to threatened plants and animals.

Management plans here are not like many of those
produced under the RMA - they are action plans. Yet
the current regime for the interventionist®** management
of threatened indigenous species and habitats in New
Zealand is primarily voluntary and non-statutory. Species
and habitats can be identified as threatened but receive
no automatic additional management or statutory
protection. For an international biodiversity hotspot like
New Zealand, this is non-sensical and has allowed the
rapid (but strangely quiet) decline of some of our most
important species to occur with little acknowledgement
and accountability.

More specifically, under current conservation legislation,
a species can decline and the only legal requirement

is to measure the change in threat status. There is no
statutory consequence or trigger point for tangible
action if a species becomes increasingly threatened with
extinction, and there is no requirement for any additional
conservation management actions to be targeted at
already threatened species, or their habitats.3®

We are proposing a model that includes an independent
process for identifying threatened species and habitats, as
well as clear statutory consequences for listing. Species
that fall below a certain threat classification (under the
existing New Zealand Threat Classification System) would
have a compulsory management plan produced based

on the best available evidence on what works. Such plans

Assessment
A determination is made by an independent
expert group in a similar way to now, but under
the auspices of the Futures Commission

Monitoring and reporting

State and trend of species listed is a compulsory
matter for environmental reporting, integrated
into the broader framework currently under
the Environmental Reporting Act. Species and
ecosystem information is to be readily available
to the public and other agencies.

need not be arduously long-winded and need to be agile,
and could be produced via a “quickfire” method (a short
plan covering off key actions based on current expert
knowledge). Before compiling adequate knowledge to
determine management approaches, there would be a
strong presumption of protection.

Threat status would be determined by an independent
expert group convened in a similar way to now, but

with additional status and a direct link to Parliament.

For example, it could sit within or be appointed by the
Futures Commission or the Parliamentary Commissioner
for the Environment. The state and trend of species

and ecosystems listed would also be a compulsory
reporting matter for the Department of Conservation.
Comprehensive and consistent monitoring and reporting
requirements (including in relation to covenanted

private land)®® could also be integrated into the broader
framework for environmental reporting under a Future
Generations Act (or in the existing Environmental
Reporting Act if it were not merged). The importance of
environmental monitoring, reporting and evaluation more
broadly is explored in Chapter 13.

The species protection component of a new
Protected Areas and Species Act would be based
on a strengthened Wildlife Act. It would recognise
ecosystems, not just species. A change in threat
status would require corrective action to be taken,
not just changes to be measured. The state and
trend of species and ecosystems, and action taken
in response, would be integrated into a broader
environmental reporting regime.

Listing
Species or ecosystem type is considered
sufficiently imperilled to warrant a threat
ranking in line with current categories. Updates
are made to the legislation. This occurs rapidly
and without controversy.

Management

A management plan is required when there is a
change in status. Plans must be based on best
available information and where gaps in knowledge
exist there is a statutory requirement to address
them. Quickfire plans can be generated at short
notice where threats are well understood, but
comprehensive ones must follow within reasonable
timeframes. The precautionary principle applies
where knowledge is incomplete.

Figure 12.4: Management of threatened species and ecosystems under a Protected Areas and Species Act
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A reformed species protection framework would need to
be careful not to unduly overlap with the RMA (including
in relation to controls on land for reasons of biodiversity
and habitat protection). However, provisions could usefully
be strengthened in terms of the influence that threatened
species management plans would have in RMA decision-
making. For example, they could be deemed to form

part of an NEP. Alternatively, lower level planning and
consenting decision could be required to give effect or
have particular regard to them alongside other matters.

The latter is probably more realistic, given that the nature
of the instruments may be quite different to provisions

in an NEP.*" It has previously been recommended, for
example, that plantation forest harvest management
plans (required under the RMA) include conservation
measures for all indigenous species that use plantation
forests as habitat. Plans would be verified by councils

(or, alternatively, by the Department of Conservation).3®
The more general point here is that such a measure
could usefully be supported by a specific requirement

in the RMA to give effect to, or have particular regard to,
threatened species management plans produced under
conservation legislation. Furthermore, there could be

a requirement on consent authorities under the RMA,
before considering a consent application, to be satisfied
that obligations under conservation legislation have been
separately fulfilled.®

Either way, a revised Part 2 of the RMA should specifically
refer, in strong and directive terms, to the need to protect
and enhance threatened species identified under a
Protected Areas and Species Act.*® We reinforce what was
said in a previous EDS report:*

In a ... development context, biodiversity is commonly
failed by non-integrated processes. The interface
between the RMA and the Wildlife Act [now a
Protected Areas and Species Act] urgently requires
review and integration if the extinction of listed
threatened species is to be avoided. Many permitted
activities in regional and district plans entail risks to
the wildlife listed on the Wildlife Act schedules, as well
as to wildlife separately classified as being at risk of
extinction. Even when resource consent is required
[under the RMA], there is no “trigger” to remind
applicants to seek additional approval under the
Wildlife Act if any of these species are present.

The Biosecurity Act is also a critical part of the puzzle for
protecting threatened species, given that key drivers for
indigenous species’ decline (including on private land) are
predators and weeds. Although the Act allows for highly
directive responses to be taken,*? pest management plans
are not required to stem the tide of biodiversity loss and
the inclusion of a pest in a plan is heavily influenced by
the costs of taking action.*® It is possible to say that the
legislation lacks true bottom lines. As the Biodiversity
Collaborative Group has said, "if rules or public funding
are required to secure long-term sustainable outcomes
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then [provisions in the Biosecurity Act] currently act more
like a barrier than an enabler.”*

A future system should make much clearer links between
the threat status of species under a Protected Areas

and Species Act and an obligation to take action - with
associated funding - under the Biosecurity Act. As under
a reformed RMA, there could be an obligation in the
Biosecurity Act to give effect to or have particular regard
to threatened species management plans made under
conservation legislation.

Because of the close relationship between species
protection and more systemic drivers of habitat and
ecosystem degradation, there should be stronger
connections between conservation legislation, the
RMA and the Biosecurity Act. Specifically, management
plans for threatened species should be highlighted as a
matter to at least have particular regard to in planning
and consenting decisions under the RMA and in
decision-making on regional pest management plans.
The Department or Minister of Conservation should
have a stronger approval role in relation to biodiversity
elements of plans under the RMA.

New Zealand sea lion
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12.8 The nature of bottom lines under a
Protected Areas and Species Act

An integrated Protected Areas and Species Act would
be a key place in which environmental bottom lines
were imposed. Those would look different to the kinds
of bottom line outcomes envisaged in the RMA, partly
because they would represent much more strongly
protective and specific outcomes in particular areas (eg
no mining in national parks). The notion of bottom lines
would also be accompanied by ambitious targets in
relation to species and habitats (as well as accountability
mechanisms for meeting them). That recognises that the
conservation framework would be geared towards the
enhancement of threatened species (where bottom lines
have, by definition, already been breached), including
through active intervention and funding from public
authorities (including the Department of Conservation).

The nature of conservation bottom lines would therefore
be closely linked to the outcomes sought in different
areas and for different species, and we do not seek to
define those outcomes exhaustively here.** However,
their strongly protective nature and the general nature
of the outcomes sought (including intrinsic value) would
be embedded within a single purpose and principles.*®
Examples of hard limits could be zero loss of critical
habitat for species, or zero bycatch of vulnerable species
in fishing. A clear objective of maintenance, restoration
and enhancement of ecosystems would be contained

in the principles of both conservation legislation and

the RMA (see Chapter 5), as well as the Biosecurity Act,
although those frameworks would use different tools to
achieve the same overarching goals.

However, there is a broader point here, which mirrors the
debate that has already occurred in relation to the RMA
under the King Salmon jurisprudence. In short, decision-
making criteria under conservation legislation will need

to be focused on holding bottom lines and associated
specific limits on human activities firm, not allowing trade-
offs to be made.

A spotlight on Tongariro National Park

The implementation of some conservation plans has
seen evidence-based limits negotiated down and
exceptions and exemptions allowed in the name of
compromise and balance (for economic reasons).
This can be seen at sites like Whakapapa and Iwikau
Villages in Tongariro National Park, where visitor
numbers are consistently exceeded by 5,000-7,000
people per day. The literature identifies the very high
economic value generated by this visitor activity,
and the physical evidence of impact (on culture and
landscape) is plain to see and goes unresolved.

While outcomes have still been far more protective

under conservation legislation than the RMA,* the bar

is - for good reason - set higher under the former, and

a balancing approach is equally unacceptable. This
approach contrasts with other regimes such as the NPS
for Freshwater Management under the RMA, which now
contains bottom lines in relation to freshwater (and these
are set to be strengthened further in a new NPS and
NESs). The NZCPS also contains meaningful bottom lines.
The concept is simple: where environmental quality is poor
it is improved, and where it is good it is maintained. The
idea is that protective instruments actually mean what they
say, and must be implemented rather than considered.

We suggest making this approach explicit under

reformed conservation legislation. Permissions under
existing conservation legislation are primarily issued

by the Department of Conservation. The main type of
permission issued is called a concession, which is an
authorisation to undertake a restricted activity on public
conservation land. The decision-making within the
Department of Conservation for concessions and other
permission documents has been criticised in the past

for not aligning with the Department’s own documents
designed to influence those decisions. We see this an area
where greater transparency and accountability, and less
discretion, is desirable to improve conservation outcomes.

Whakapapa

REFORM OF THE RESOURCE MANAGEMENT SYSTEM: A MODEL FOR THE FUTURE



A spotlight on bottom lines under conservation
legislation

There have been instances where decision-making on
concessions has deviated from the core principles and
policies contained in planning documents. Often this is
about how many people can access protected areas,
and gives rise to a tension between environmental
limits and economic value. For instance, in reviewing
the renewal of the concession for Routeburn Walkers
Ltd to nearly double the guided overnight tramper
numbers, the Ombudsman noted:

In my opinion the decision in 2013 of a Department
of Conservation delegate of the Minister of
Conservation - to grant a new concession to
Routeburn Walks Ltd, on terms permitting the
concessionaire to increase from 24 to 40 the
number of its overnight guided walkers entering the
Routeburn Track each day - was unreasonable. The
decision flew in the face of the limits set in the newly
promulgated Mt Aspiring Plan. There had been a
careful and extensive public consultative process
and general endorsement of the provisions of the
new Plan. As the complainant states, the decision

to approve the increase in overnight guided walker
numbers makes a “mockery” of the process of public
consultation in the development of the Plan and
undermines public participation.

It was equally the case in Southland in 2016-2018, with
the Department “trialling” increased flights to protected
areas for tourism purposes. The scale of these

flights far exceeded the plan provisions, which were
developed over a long period (through a contentious
plan process), was contrary to the direction of the
Conservation Board, and occurred in an environment
where government direction for enhanced economic
activity on conservation land was the norm. Of even
greater concern was the fact that the Department
opposed the EDS appeal to the Supreme Court in the
King Salmon litigation, and ended up on the losing side
of an argument designed to strengthen interpretation
of its own NZCPS.

Where damaging activities have been proposed on
conservation land, the Department has also from time to
time agreed to compensatory environmental activities as
conditions of concessions. Many such ad hoc "deals” are
made. And while the Department led the development
of the Guidance on Good Practice Biodiversity Offsetting
in New Zealand,*® it appears it does not always follow

it other than in its RMA advocacy for activities not

on conservation land. This is another reason why
greater transparency in decision-making is required
through environmental reporting, and why rolling out a
nationwide, systemic biobank may be a useful initiative
(see further below).*
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The concept of a bottom line will need to be
strengthened in conservation legislation. In particular,
the law must make clear, as is now the case under
the RMA, that directive requirements in plans actually
mean what they say.

Enhanced compliance monitoring and enforcement will
also be crucial under revised conservation laws. There
is little point in taking a firm approach to bottom lines
in statutory decision-making if they are then flouted by
people in practice. In 2017, an analysis of compliance
monitoring and enforcement of environmental law
demonstrated that efforts by the Department of
Conservation to follow-up on users’ legal requirements
were limited.®® Issues included the lack of a compliance
strategy, weak information collection and a lack of
reporting and frontline resources to monitor and enforce
requirements (eg grazing concession conditions).

Although the Department has retained some excellent
professionals skilled in enforcement, they are constrained
by a system that does not support a coherent or
comprehensive approach, delegating responsibilities

to local offices having multiple functions (of which
compliance has ranked relatively low). The actual
monitoring of compliance also tends to fall to local
rangers, who may not have an appropriate skillset. There
is ample scope to improve practice here specifically in
relation to conservation, as well as more broadly across
the resource management system (see, for example,
Chapter 7 in relation to the RMA).

A new Protected Areas and Species Act requires a
modernised and more coherent approach to enforcement,
including sanctions that are flexible and appropriate.

Those would include heightened penalties and a full

range of enforcement tools, including statutory warnings,
infringement fines and prosecutions. They should also
include regular reporting requirements that at least mirror
those in the RMA. For example, we should expect to see the
same depth and degree of data on environmental outcomes
and enforcement from the Department of Conservation

as from councils, and for that data to be integrated and
presented in a coherent way in our national environmental
reporting framework. External auditing of the effectiveness
of enforcement would also be desirable in a future system.®
That could be done by the Office of the Auditor-General

or another agency (eg the EPA) skilled in evaluating the
effectiveness of regulatory compliance programmes.

A new Protected Areas and Species Act would
have a more coherent approach to enforcement,
including sanctions that are flexible and appropriate
(eg penalties and a full range of enforcement

tools, including statutory warnings, infringement
fines and prosecutions). There would be ongoing
improvements in enforcement practice, assisted

by greater resourcing. Stronger evaluation and
transparency would be provided through mandatory
monitoring and reporting of enforcement activity,
integrated into a broader environmental reporting
framework (see Chapter 13).
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A spotlight on the Environment Court under
reformed conservation legislation

At present, challenges to plan making processes or
outcomes under conservation legislation are tested
through the High Court judicial review process.
This is not ideal, given that the judges hearing
these matters are often skilled in areas other than
conservation and resource management. The
specialist expertise of the judges and commissioners
of the Environment Court may be a helpful addition
within the conservation system. The expertise of
that Court in respect of natural resource conflicts,
support through mediation and expert conferencing
is unparalleled.

Should appeals in relation to conservation strategies
and plans be available, as they are under the RMA

for council plans?%? Or should independent input be
provided only on a recommendatory basis (eg by the
proposed Futures Commission), as it is for national
direction under the RMA? In Chapter 6 we considered,
on balance, that merits appeal rights should not be
available in relation to national level planning under
the RMA. A similar logic arguably applies to central
government decision-making for conservation.

That said, a sub-option would be for appeals to be
available only on points of law, and/or only open to an
independent, statutory Environmental Defender's Office.

Consideration could also be given to introducing
appeals for concession decisions, although we note
that the nature of those permissions is quite different
to consents under the RMA. We should not be too
quick to create yet another forum for litigation. That
said, there may be merit in a middle ground: providing
appeal rights only to an Environmental Defender's
Office, which would have a mandate directing it to
take legal action only where decisions were clearly
inconsistent with conservation management plans.

A future system could see a stronger role for
independent institutions under conservation legislation.
In particular, there could be a review role for the Futures
Commission in relation to conservation strategies and
management plans, and constrained appeal rights for
an Environmental Defender’s Office in relation to plans
and concessions.

Finally, we note that bottom lines for pest and weed
management are needed to ensure that current
trade-offs (ie the cost of measures) do not continue to
allow biodiversity to decline. Both local and national
governments should be directed to set ambitious pest
and weed management goals and targets for the land
and waters that they manage. This should occur through
strengthened directions in a Protected Areas and Species
Act and the Biosecurity Act, and be firmly linked to
adequate funding (including from central government).

12.9 Novel tools

Above, we have talked largely about improving the
current system. While proposals involve significant
legislative change (eg substantial statutory integration, a
shift in norms, and some institutional change), the basic
kinds of tools being used would be not that different.
There would be a classification of protected areas and
species alongside strategies, management plans, and a
framework for permissions. Thus far there is little that is
conceptually novel.

However, we also see room for the use of different kinds of
tools, including the deployment of a nationwide biobank,
the use of bottom-up application-based orders to protect
conservation values, and more systemic use of economic
incentives.

We shone a spotlight on biobanking (in the context of
biodiversity offsetting) in the Phase 1 report,® and its key
features are described below. We see it as a positive step
that should be developed in the short term and rolled out
in the medium term.

A spotlight on biobanking

Environmental offsetting, generally speaking, allows

a person to cause harm in one area or context in
exchange for improvements in another. The original
harm remains, so it is not the same thing as mitigation.
In New Zealand, biodiversity offsets have been those
discussed most. Commentators have discussed the
utility of offsets under the RMA, the Crown Minerals
Act and the Conservation Act.

Offsetting can be a disastrous road to environmental
degradation if offsets are not proportionate to the
harm caused. Local Government New Zealand

has supported the tool but only where no viable
alternatives are available, and subject to careful
constraints.>* We agree. Offsetting is not an excuse to
“purchase” rights to cause environmental harm, and
must be subservient to regulatory limits. Case law has
provided useful constraints on the use of offsets under
the RMA (eg the extent to which we compensate

like for like),%® and valuable work has been done as
part of the collaborative development of an NPS for
Indigenous Biodiversity.*® Local Government New
Zealand has also released guidance on offsetting
under the RMA.*%

Offsetting remains a controversial topic, because it can
allow the degradation of one area in favour of another.
It is difficult to know how much value we should assign
to site or location-specific indicators versus regional

or national level indicators. Some forms of harm can
never be offset.’® Some have seen offsets as potentially
inconsistent with strong ecocentrism, as trading off the
wellbeing of one ecological system for that of another
has ethical implications.*®
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However, using the principle of net gain when offsetting
would mean that, in theory, harm in one place can

be more than compensated for in another. Subject to
careful constraints, this could therefore be an extremely
useful tool, as potential harm can be used as a trigger
for overall enhancement. A positive example on this
front can be seen in the United Kingdom'’s Environment
Bill, where planning permissions are proposed to be
conditional on a net gain in biodiversity.®®

There remain issues with offsetting in the current
system. For example, it has been pointed out that:

[plrovision of ecological compensation is highly
variable across the country. Limits of offsetting
biodiversity harm are not well-recognised. Policy
developments on mitigating ecological harm have been
confined to regional levels (eg offset policies within
second generation regional policy statements) leading
to a proliferation of inconsistent approaches across
regions to what is essentially the same concept.®’

... [A]t present biodiversity exchanges in New
Zealand are generally ad hoc, and ... quality control
and consistency is virtually absent, Many regions
have limited to no mandatory quality control of
exchanges, and a large envelope of permitted
activities that could harm significant ecosystems. A
murky context for biodiversity exchanges generates
the most risk to nature.®?

In our view, a future system should take a more strategic
and integrated approach to offsetting by further
exploring a national biobanking framework.®® A biobank
is a scheme that, effectively, allows the measurement
and trading of biodiversity values. Enhancement
projects are purchased from a biobank by those who are
required to provide compensation for biodiversity loss
elsewhere. Under a biobank, offsetting requirements
could be deployed in a more coordinated way to create,
for example, functional ecological corridors rather than
random islands of improvement. These could be used to
supplement, or support, corresponding public funding
for ecological enhancement - combining public and
private resources to common aims in a coordinated

way that maximises their overall positive impact. This
will require legislative change. As Dr Marie Brown has
previously pointed out, the system must include:®*

clear and nationally agreed terminology surrounding
ecological exchanges... [and] the ability to secure
conservation gains in advance of development
impacts and the ability to transfer liability to a third
party for delivery of those gains.

There would also need to be close further consideration
of the role of biobanking in a conservation setting,
particularly where the impact or offset site is public
conservation land. There are wide-ranging public
policy implications of how the system interfaces

with protected area frameworks. Is it acceptable to
exacerbate the decline of biodiversity in private land by
providing offsets in the conservation estate? And is it
acceptable to allow harm in the conservation estate to
improve outcomes on private land?
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Overall, we see considerable merit in creating a cross-
statutory framework for biobanking in New Zealand.
However, the system should ensure that offsets are
used in an environmentally responsible way and

only as a last resort. In particular, they would not be
acceptable where impacts are on threatened species
and ecosystems, and used only to address residual
adverse effects on common and widespread species,
thereby reducing environmental risk overall.

A biobanking framework should be developed in a
future system, through which biodiversity offsets
under multiple other regimes (eg the RMA) would
be deployed, alongside central government and
community resources, in a coherent and strategic
way to maximise biodiversity outcomes. Robust
safeguards would need to be imposed.

We also see merit in the deployment of bottom-up,
application-based tools like Heritage Area Orders, which
were explored in Chapter 6 in the context of the RMA.

A Heritage Area Order would be a way to bridge the

gap between strong conservation outcomes on public
land and much weaker outcomes on private land, and

is the kind of “third way" envisaged in Category V of the
IUCN's landscape protection model.%® In short, a layer of
protections would be imposed on private land in a way
that recognises a much more nuanced character of an
area (eg embracing particular cultural and economic
uses of land while protecting conservation values). Not all
conservation efforts are about purchasing or ring-fencing
public land; they are also about imposing reasonable
obligations on private landowners while working with
them and assisting them.

We also suggested deploying other similar tools, such as
habitat protection orders or other “emergency” orders. In
appropriate cases, restrictions or obligations contained

in such orders could be accompanied by assistance or
compensation, in a similar way that we approach biosecurity
incursions. They could be temporary or permanent.

We see merit in strengthening the statutory mandate

of the Department of Conservation so that it is actively
encouraged to make such applications to improve
biodiversity outcomes on private land. If we look

at the experience of water conservation orders (a
conceptually similar concept), they have been enduring
once successfully imposed but, overall, they have been
underutilised and only weakly implemented.®® An active
programme for the deployment of such tools could

be something specifically encouraged under separate
conservation legislation (eg as one method to implement
management plans for threatened species and ecosystems
created under a Protected Areas and Species Act).

But where should the tools described above - biobanks
and bottom-up “orders” - be located? We raised this
question earlier, and return to it here: what should the
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role of conservation legislation be, vis-a-vis frameworks
like the RMA? We do not want duplication, overlap or
confusion. Thus a Protected Areas and Species Act could
limit its scope to managing protected areas (eg publicly
owned land), general strategies, and restrictions on direct
interactions with (eg taking and releasing) protected
species. This focus would, essentially, accept that
regulatory restrictions imposed on private land - including
for nature conservation reasons - are appropriately
deployed in a framework like the RMA, where there are
robust procedural and institutional checks and balances
(eg public participation and strong oversight by an
independent Environment Court).

The concept of a biobank would be a strategic one,
rather than a regulatory one. Contributions to a biobank
would flow from both the RMA (through compensatory
conditions of resource consent) and conservation
legislation (concession conditions). It could also usefully
be deployed at a national level, and link spatially to

an ecological "spine” provided by a network of public
conservation areas. As such, it would need to be
closely linked to the management of those protected
areas. It would also be overseen by the Department of
Conservation, which would continue to have roles under
both the RMA®” and conservation legislation.

As such, we think that it could be appropriately provided
for in either framework. Alternatively, given its strategic
and cross-cutting nature, it could be provided for in an
overarching Future Generations Act. Indeed, that may
be the most appropriate option, given that there may
even be several further frameworks that could result in
contributions to a cross-cutting biobank (eg through
offsetting requirements under an Oceans Act, the Crown
Minerals Act, or urban development authority legislation).
The deployment of a biobank would also be intimately
linked to national and cross-regional spatial planning,
which would occur under a Future Generations Act.

The most appropriate legislative home for the
development of a biobank would be the Future
Generations Act discussed in Chapter 8.

The best location for a Heritage Area Order, or any similar
kind of application-based order, is also not immediately
obvious. We raised this question at the end of Chapter 6,
and we can revisit it now in light of the discussion above.

It is interesting, in this context, to compare the place of
broadly similar water conservation orders, which are
imposed under the RMA. They are focused firmly on
conservation outcomes (under their own highly protective
purpose, not Part 2) yet have some potential to impact
on activities on surrounding private land.®® This suggests
that the RMA may be a more appropriate location for
the formal development of similar, bottom-up tools (like
a Heritage Area Order or habitat protection order), even
if they were to be subject to their own, more protective,
conservation-based purpose and principles. The reason

is that such orders, focused on landscapes and habitats
rather than just waterways, would have potentially
significant implications for private property rights. They
would stray beyond what conservation legislation has
traditionally done, into territory that the RMA is better
equipped to deal with.%®

The most appropriate legislative home for new nature
conservation-focused tools like Heritage Area Orders
or habitat protection orders would be the RMA. These
are discussed in Chapter 6.

12.10 The importance of funding
and incentives in nature
conservation

The regulatory and policy roles of public authorities

can be expensive, but adequate funding is particularly
crucial for the proactive measures that conservation-
focused institutions need to take to protect and enhance
particular areas (eg national parks) and species (eg
threatened animals). That includes research and
operational programmes. Central to that is funding for the
Department of Conservation, which we see as continuing
to fulfil a central role in a future system. In particular, we
recommend that:

= Good existing work should continue on how to fund
and support non-statutory efforts to restore and
enhance biodiversity, including in urban areas.”

= More research should be conducted into
fundamental science, including in relation to the
life histories of vulnerable flora and fauna. That has
been underfunded for many years in New Zealand,
and must change for us to have the knowledge
to turn the tide of biodiversity decline. Stronger
statutory drivers to develop that knowledge and use
it to inform critical management would be useful. It
may also be worth revisiting the competitive funding
model for our science institutions, to ensure the
basics are covered. A new Futures Commission
could potentially have a role here in making
non-binding recommendations about conservation
research priorities.

= Science capacity and capability needs to be
maintained where it exists, and re-established
where it has dissipated. This may demand more
than a recruitment process, and require a more
sustained investment in capacity building and the
development of career pathways. Resourcing will
also be required to increase capacity within hapa
and whanau and incorporate traditional ecological
knowledge into decision-making.

We have previously recommended that more could be
achieved with a collaborative partnerships approach
to how we deploy resources. Partnerships could

be between core conservation agencies (eg the
Department of Conservation and regional councils)
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and other stakeholders (including through the systemic
establishment of community conservation hubs).”
Corporate sponsors could also contribute to a national
endowment fund” (or even a physical biobank), which
could be matched to conservation priorities through a
meaningful national spatial planning exercise.

Adequate funding is crucial to understand and
respond to nature conservation challenges.
More could be done to leverage the resources
of communities and the private sector alongside
strengthened funding for public action.

But we need to think more broadly than just complaining,
come Budget time, when conservation receives less
money than (for example) health or education. We will
always be fighting against the tide if we fail to consider
ways of altering the systemic drivers of harm in the first
place. Why should we rely on the public management of
species, once they become threatened, as an ambulance

SYNTHESIS REPORT

at the bottom of the cliff? As in the public health system,
pre-emptive action (eg a sugar tax) can be much more
effective than treatment after threats have appeared.

As such, we are suggesting the deployment of progressive
economic instruments - pricing negative impacts and
subsidising positive ones - in a predictable and consistent
way across the system. These would be vital to achieving
nature conservation outcomes, but are broader in ambit
than just conservation. More systemic measures like this
are therefore addressed in Chapter 13, which puts forward
a proposition based on the earlier work of Dr Theo
Stephens, Professor Tim Hazledine, and Dr Tim Denne.

The deployment of progressive economic
instruments, discussed in Chapter 13, will be crucial
in achieving conservation outcomes, alongside
adequate funding for the activities of public
authorities like regional councils and the Department
of Conservation.

Aoraki-Mount Cook National Park
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12.11 Concluding comments

In this chapter we have considered conservation
legislation in a future system and recommended
considerable changes to the current situation. Central to
that would be the integration, over time, of our fragmented
array of existing conservation legislation into a single
Protected Areas and Species Act. Within that, there
would be a rationalisation (while being careful not to
reduce the level of existing protections) of protected area
categories, and a strengthening of the protected species
element founded on the Wildlife Act. Clear requirements
for corrective action would be included, based on pre-set
trigger points (eg a change in the threat status of a
protected species), and a broadening of the environmental
reporting framework to include state and trends of
species and ecosystems, as well as relevant actions taken
in response (including enforcement). There would be
stronger recognition and protection for sites of cultural
significance, not just ecological or historical importance.
Links to the RMA and Biosecurity Act frameworks would
be improved, including explicit recognition in Part 2 of
the RMA of the need to support threatened species
measures taken under separate legislation. There would
also be a greater role for independent institutions,
including a review role for a new Futures Commission.
Whether limited appeal rights for conservation plans
and/or concessions should be available deserves further
attention, with one possibility being standing only for an
Environmental Defender’s Office.

A biobanking framework would be introduced, through
which biodiversity offsets under multiple other regimes
(eg the RMA) would be deployed, alongside central
government and community resources, in a coherent and
strategic way to maximise overall biodiversity outcomes.

However, the most appropriate home for that cross-cutting
tool would be a Future Generations Act, not dedicated
conservation legislation. Similarly, while we envisage the
development and active deployment of new tools like
Heritage Area Orders and habitat protection orders, the
best place for those (given their potential impacts on
private property interests) would be within the RMA.

At a broader level, we would envisage placing a clearer
overall stewardship responsibility for biodiversity on
central government, which would be reflected in stronger
influence for the Department of Conservation in regional
planning under the RMA. As in most other parts of the
system, funding will also be crucial if we are to improve
nature conservation outcomes. That must involve
significant sums from public authorities for activities like
pest management and proactive restoration, investment in
fundamental science, and advocacy.

However, we note that much of the harm to species and
habitats - particularly threatened indigenous ones -
actually occurs under other regimes, including through
decision-making frameworks like the RMA that enable use
and development. Dedicated conservation legislation has
limitations in terms of what it can achieve. That is why, in
previous chapters, we have recommended strengthening
such regimes considerably and adding new tools to the
toolbox. Furthermore, while safeguarding and enhancing
protected areas and regulating direct impacts of humans
on threatened species are crucial to conservation efforts,
at present these activities are a bit like a bucket that bails
water out of a leaky boat. Alongside such measures, we
also need to focus on changing people’s incentives in
relation to the environment, especially to improve nature
conservation outcomes. In the following chapter, we
explore more systemic changes, including the use of
progressive economic instruments and behavioural change.
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13. WIDER SYSTEM CHANGE

13.1 Introduction

This project is concerned with the framework level of
reform, and must necessarily focus on the core of a future
system. We cannot afford to lose the forest for the trees
or delve down too many rabbit holes. The reader will
have observed that most attention has been paid to the
RMA, local government and infrastructure frameworks
(including construction), new strategic legislation,
climate change, conservation legislation and a new
Oceans Act. We are also aware of the need to feed into
the government’s resource management system review
process, which is focused on high level reform to the
RMA, related “urban” components, and climate change.
In this penultimate chapter, we briefly look at the place of
legislation of a more targeted nature, before considering
more systemic aspects of change that either cut across
legislative frameworks or are not directly linked to
legislation per se.

13.2 Other statutory frameworks

Part of the reason we have adopted a focus on the

“core” statutes described above is that we see the most
urgency, and the strongest need for connection and
integrated thinking, across those frameworks. They are
collectively the first cab off the rank. For example, fisheries
management is strongly linked to the health of the marine
environment, which is linked to land based activities in
catchments and on the coast, which is in turn linked to
freshwater quality, which is connected to urban design
and growth, which is linked to the funding and delivery of
infrastructure, and so on. Climate change, Treaty issues
and biodiversity span almost all frameworks. Many other
statutes - although also important - we see as more
targeted, fairly self-contained regimes that would dovetail
well with the future core we have proposed.

In terms of legislative design, we therefore see merit

in a number of frameworks remaining separate (with
some rationalisations), as long as strong links are made
between them. Indeed, legislative and institutional design
principles suggest that targeted frameworks, purposes,
and mandates are important in focusing effort and driving
particularly urgent aspects of change. We also need to
remain pragmatic - the overhaul of all statutes for the
sake of design perfection may make any reform exercise
impractical. We are not starting from a blank slate.

That said, we are also of the view that all frameworks
should eventually be reviewed over the longer-term on

a first principles basis, in light of the direction of travel
provided by a reformed system'’s new core. That would
be especially important to make them consistent with
an overarching Future Generations Act and the system's
new imperatives for climate change action. For example,
targeted reforms may be needed to align statutes’
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purposes and principles,’ institutional arrangements and
processes.? There may well be potential for a standing
Futures Commission to have an important role under a
number of statutes.

Such a review could even be legislated for (eg under

the Future Generations Act) as a mandatory transitional
measure, and may well result in considerable further
changes. Thus, while here we are outlining a vision for
how we see the core of a future system looking in the
longer term (up to a decade away), that will not be the
end of the reform story. Sir Geoffrey Palmer reminds us
that no legislative framework lasts forever.®> What we need
through system reform is a stable core, fit for a future
beset with challenges and opportunities, around which a
wider and ongoing reform effort can be aligned in light of
common goals.

A more comprehensive and detailed review will need
to be undertaken, following framework level reforms,
to align various resource management statutes with a
new system's core.

There are several important statutes that we see retaining
their broad structural place in a future system. For one,
although there are some jurisdictional boundary issues
with the RMA and very real questions to be asked

about the management of substances like pesticides

and antibiotics, as well as genetic modification,* we

see potential for such questions to be addressed
adequately through the existing framework of the
Hazardous Substances and New Organisms Act. The
kinds of restrictions imposed for hazardous substances
(eg packaging, transport) are quite different in nature
from those imposed under the RMA (eg the use of land,
discharge of contaminants). And while we have suggested
that the marine elements of the Biosecurity Act are better
placed within integrated oceans legislation, and stronger
connections should be made between pest management
and other legislation (including through the creation of
more strategic, integrative national and regional spatial
plans),® there will still be a clear need for a targeted
Biosecurity Act. The adequacy of that framework for pest
management should be subject to further review in light of
the nature conservation imperatives outlined in Chapter 12.

Similarly, while the Crown Minerals Act should really

be rationalised by integrating into it the separate and
somewhat skeletal Continental Shelf Act,® it would

remain a necessary and targeted allocative and access
framework for some minerals. It would not unduly interfere
with quite separate protections imposed under other
legislation like the RMA.” We also recommend that a
close look be taken at whether the existing Forests Act,
now denuded of much content and concerned primarily
with carbon accounting and restrictions on the felling,
processing and export of indigenous trees, could be more
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logically incorporated into other legislation. Its provisions
relating to emissions trading could be provided for in the
Climate Change Response Act, while its protections on
processing, felling and export of indigenous timber (and
forest certification)® could find a comfortable home in a
broader outcomes-focused Act like the RMA.® There may
even be a case for revisiting the restrictive provisions in
the Forests Act and asking whether we can do more to
increase the commercial incentives to plant and harvest
indigenous species in a sustainable way.

Dedicated heritage legislation also performs a vital
function that needs to retained (eg the protection

of archaeological sites, heritage listing, and related
institutional arrangements). However, as mentioned in
Chapter 10, it would be worth exploring further whether
there is room for greater integration or alignment
between the Heritage New Zealand (Pouhere Taonga)
Act and the RMA, where most regulatory protections for
heritage are contained.

We have touched on the Crown Pastoral Land Act in
Chapter 12, where we mentioned that it is not comfortably
described as a “conservation statute” (despite having
strong conservation elements), and therefore would be

an ill fit within an integrated Protected Areas and Species
Act. As with the Land Act, it makes sense to keep this as
a standalone framework for managing a particular type of
Crown land."® We have also suggested that there should
be a greater role for the Department of Conservation in
decision-making or oversight where nature conservation
matters are at stake. Yet a lot of the Crown Pastoral

Land Act is devoted to outlining the process for tenure
review, which has now been put on hold by the Minister
of Conservation." The tenure review process was beset
by issues and controversy, but its removal does raise
important questions about what should replace it and how
we strengthen the protection of conservation values on
Crown land under pastoral lease.

Further rationalisation seems desirable in other areas too.
For example, the confusing ways in which older legislation
like the Land Drainage Act 1908 and Soil Conservation
and Rivers Control Act 1941 (much of which has been
repealed) continue to apply make them contenders for
integration into other frameworks concerned with local
government, infrastructure, and control of hazards.”

While an overall theme of this report is one of
legislative rationalisation and simplification, we
envisage that many targeted resource management
statutes will continue to operate. These include
statutes relating to hazardous substance and
genetic modification, biosecurity, heritage, and the
management of Crown land. However, most will
require close attention following framework level
reforms, and we have suggested some areas ripe
for exploration. A degree of rationalisation may be
possible for legislation relating to forests, minerals
and flood and erosion control.

It is particularly intriguing that we have bespoke statutes
for waste minimisation and litter, and we will linger on this
topic for a moment. A move towards a circular economy
will be a crucial part of New Zealand'’s future. From a
purely legislative design viewpoint, we see potential for
the Litter Act to be merged into broader local government
legislation and linked more closely to the Waste
Minimisation Act, but for the latter to remain a standalone
statute. The quite unique tools used in that Act, including
provision for a levy, product stewardship schemes and
other economic tools, form a relatively targeted and
self-contained framework that does not intrude on the
“planning and consenting” territory of the RMA." That
said, this framework has not lived up to its full potential
and much more use could be made of its proactive tools.
It is well placed to form the centrepiece of a system that
drives towards a circular economy, not just to reduce the
environmental footprint of landfills but also to encourage
the recovery of useful resources. For example, one
commentator has said that the Act:™

was a watershed moment. This ambitious legislation
endowed the Minister for the Environment with multiple
policy levers for reducing waste ... The Act generated
hope that change was finally afoot after decades

of legal uncertainty and deregulation in the waste
sector. Regrettably, ten years on, [its] “implementation
has been disappointingly lacklustre, its regulatory
provisions mostly languishing unutilised.”®

For example, charging under the waste disposal levy has
been too low to make a real difference to behaviour,” and
it has not been applied to all landfills despite clear powers
to do so.” Presently, only a small fraction of New Zealand's
landfills and small proportion of its waste stream are
covered.” This has meant that much material that ends up
as waste could have been recovered, but the economic
incentive to do so is not present.”” We agree with the Tax
Working Group that more should be done on this front.?
The government's recent signal to expand the levy is a
positive step.

The flipside of the behaviour change driven by a
meaningful charge for waste disposal is that part of the
revenue generated is used to fund projects that reduce
waste (through the Waste Minimisation Fund). While there
have been criticisms that the fund is used on a largely
reactive rather than strategic approach?' (not dissimilar to
criticisms of biodiversity offsetting), steps have been taken
recently to address this issue.?? However, more needs to
be done to direct funding to where it really matters - for
example, in enhancing recycling and resource recovery
infrastructure, and investing in research and development
for alternatives to particularly harmful products that cannot
be recovered or biodegrade (eg disposable nappies).

Promisingly, the government has become much more
active on this front, starting with a ban on single use
plastic bags and signalling an increase in landfill

levies, the creation of a deposit refund scheme,?® and a
broadening of product stewardship schemes.?* All of those
tools need to be used more in a future system, including
more rigorous use of cradle to grave product management
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and regulatory restrictions on harmful waste that cannot
be repurposed, recycled or recovered. We need political
courage to tackle waste issues beyond the “easy wins”.

A spotlight on deposit refund schemes

Deposit refund schemes involve the payment of a
deposit when a product is purchased, which is repaid
when the product is returned after use.?® They can
provide a strong financial incentive for returning
products to a centralised facility to better ensure
product reuse, safe disposal or recycling, and incentivise
manufacturers to use more recycled goods as inputs.
They deal with "waste” in both senses of the word -
reducing material destined for landfill and preventing
wasteful behaviour (failing to make use of valuable
resources).?® That is the essence of a circular economy.

As under the RMA, however, we do wonder whether

a more directive approach needs to be embedded in
legislation. Is it enough to provide the government with an
extensive toolbox? Should we leave it up to political will
as to whether available tools are utilised or not? Should,
instead, legislation be more directive in setting targets

(or at least requiring them to be set in light of a firm
outcome)?” and requiring progress to be made and audited
as a legal obligation rather than political consideration?
That is the direction in which we are heading for pressing
issues like climate change, which may hold a lesson for
other environmental challenges. Central government
cannot be allowed to pass the buck to local government,
either. As one commentator has pointed out (with the final
sentence showing a particularly perverse outcome):?®

Central government holds the powers to reform waste
policy, but local government is charged with day-to-day
management of rubbish and recycling and setting
objectives and methods for local waste management
and minimisation... Arguably, central government’s
practical detachment from these tasks has shielded

it from a sense of urgency regarding policy reform
and the deleterious impacts of reform not being
implemented ... [M]any councils list lobbying central
government to implement the [Act] as an action under
their waste management and minimisation plans.

Greater top-down guidance and intervention is required
to make the Act realise its potential. A framework for
voluntary measures (eg accreditation of voluntary
stewardship schemes) is a good thing, but (as with
voluntary conservation covenants) will not be enough.?® A
legal duty to set targets and take action to achieve them
- including mandatory identification of priority products
to be subject to product stewardship - would be a
positive step, and progress towards targets should be one
element on which the government is audited by a Futures
Commission (see Chapter 8).

We see a standalone Waste Minimisation Act as a
valuable feature of a future system, and considerable
room for it to be strengthened and for its tools (eg
product stewardship schemes, product restrictions,
the Waste Minimisation Fund and the waste disposal
levy) to be deployed more actively and strategically.

Waste Minimisation Act

Mandatory targets and methods for waste reduction set

Waste disposal levy

Increase charges

Broaden coverage

Mandatory and systematic identification of priority products to
be subject to product stewardship or regulatory restriction

Strategic use of Waste Minimisation Fund, including investment in research for
alternatives for products that cannot be recycled, repurposed or recovered

Figure 13.1: Towards a circular economy
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Accountability mechanism (progress assessed by Futures Commission)
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13.3 From resource management
legislation to wider system change

Some aspects of the resource management system

do not fall comfortably within the boundaries of any
existing legislative framework. Some of these have been
mentioned in the context of a new, cross-cutting Future
Generations Act (eg the imposition of general duties on
public authorities, and strategic and spatial planning).
Other cross-cutting issues have risen to the surface

as examples in chapters concerning more specific
frameworks. For example, the ways in which public goods
like infrastructure are planned and delivered raises more
systemic issues over how those things are funded (eg
through rates, user-charges or something else), which we
considered in Chapter 10.

However, it is worth reflecting in this penultimate chapter
on the fact that a lot of meaningful change in a future
system will not be about specific frameworks that prevent
negative activities, or even ones that require positive
action by public bodies. It will also be about influencing
fundamental drivers (both financial and social) that push
firms and individuals to behave in certain ways.

In particular, regulatory tools have severe limitations in
terms of how much they can drive positive change,®°

and (aside from strengthening regulatory bottom lines)
we need to start speaking much more in the language

of incentives than coercion. Statutes like the RMA are,
unfortunately, often forced to respond to enormous social
and economic pressures that work against their goals,
and have had to fight rear-guard actions (and not always
successfully). As Dr Theo Stephens pointed out, for
example, New Zealand's tax system:*'

charges very little for depletion of natural capital
(royalties on oil and minerals only), and allows
deductions for expenses incurred in achieving its
depletion while much of the economic benefit is
captured in non-taxable capital gains. This creates
irresistible economic incentives for private interests to
undermine the protection functions of plans and rules.

How much better would it be if positive outcomes were
built into incentives that shaped what people sought to
do in the first place? And if we thought about “not just
whether we are doing the project right, but also whether
we are doing the right project”?%? That will be essential

as we move from a system based primarily on the
management of effects towards something that is about a
vision of health, wellbeing and resilience for the future. As
we pointed out in the Phase 1 report:*®

Potential harm should not be the only trigger for
improvement. In some cases this may mean our
institutions simply need to be well funded and
resourced to pursue firm mandates themselves (eg the
Department of Conservation’s advocacy role, and its
and regional councils’ pest management functions).
However, there are ... other ways by which active steps
can be taken.

Below, we explore ways in which non-regulatory
approaches to improvement could be pursued in a
future system.

Regulatory tools are essential in defending
environmental bottom lines and preventing further
harm, but have severe limitations in terms of how
much they can drive positive change. In a future
system, we need to start speaking much more in the
language of incentives than coercion.

13.4 Economic incentives: Funding

At the risk of stating the obvious, people value money.

The prospect of gaining more, or losing it, can therefore
have powerful influence over how they behave. Public
authorities are not immune from such incentives. Above
all, there needs to be sufficient money available to enable
public authorities to discharge their functions effectively,
be they regulatory, policy, or operational. We have touched
upon issues of funding throughout this report where they
have been relevant to the operation of particular statutory
frameworks, but here we draw this together to take a more
holistic view.

In some cases, funding pressures within the resource
management system have become acute.?* There is either
not enough money available, or it is not being deployed

in effective or timely ways. That is particularly the case

for local government, and has prompted an inquiry by

the Productivity Commission (with a final report pending
at the time of writing).®® Councils are responsible for
performing many of the functions required by the resource
management system, and how they fund those functions
is therefore of central importance to system reform.

But because many questions of council funding are so
connected to the need to fund urban growth and the
provision of expensive infrastructure, we considered them
in our discussion of the built environment in Chapter 10.

There, we expressed support for institutional change: a
greater regionalisation of some council functions (eg the
provision of drinking water and wastewater infrastructure),
to pave the way for a conversation about regionalisation
or unitisation of councils themselves. Yet it is clear that
the efficiencies and economies of scale to be achieved
through institutional reforms will not be enough to
address funding difficulties in the built environment. We
need to make a wider range of funding and financing
tools available, particularly for councils, to fulfil operational
functions (especially infrastructure provision). We
therefore suggested the investigation and deployment

of a locally-levied GST (with a corresponding reduction

in national GST), value uplift capture mechanisms, and
the use of special purpose vehicles and local-central
partnerships in financing urban growth (especially for debt
constrained councils). Both Infrastructure New Zealand
and the Productivity Commission (among others) have
made a persuasive case for adding more funding and
financing tools to the toolbox. However, we also reiterate
that those tools should be deployed in a way that supports
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broader strategic goals for environmental wellbeing, not
just incentivise economic or population growth.3¢

However, adequate funding is important for much broader
reasons than those applying in the built environment

(eg funding for urban growth or infrastructure renewal).
And funding arrangements in the resource management
system are as important for central government as they
are for local government.

In short, almost everything costs money. But some things
require different approaches to others. How to fund the
substantial climate change adaptation measures that

will be required in the future is a particularly pressing
question that requires attention now, before the bills start
rolling in. That will be partly about infrastructure relocation
and strengthening, but it could potentially cover many
other things. In fact, the sky seems the limit when we
think about what might need to be funded to adapt to a
changing climate. For example, would we need to provide
compensation for the loss of uninsurable houses? Or to
pay people to incentivise or compensate for changes

in land use? What will the cost of public health impacts
be? What about particularly exposed or vulnerable
industries - do we need to support those? That requires
an ongoing conversation about fairness and risk. But we
have supported the rapid development of a dedicated
Climate Change Adaptation Fund to be deployed
strategically at a national level (see Chapter 9).*” That fund
will be needed to support the climate change adaptation
plan required under the Climate Change Response (Zero
Carbon) Amendment Act (which, in our model, would be
subsumed within a broader National Futures Strategy
described in Chapter 8).

New approaches to funding will be required to
address issues in the built and urban environments,
and to address climate change. We discussed these
aspects of funding in Chapters 8 and 9.

Commentators have also pointed out that the regulatory
responsibilities of local government have generally
increased over the years, and that greater financial
assistance to fulfil them should be required from central
government.® In the Phase 1 work we said, in a similar
spirit, that:3°

it does not seem unreasonable for central government
to fund local planning to the extent needed to

implement national level instruments ..., where control
is already present but without corresponding funding.

While councils are best placed to implement many
measures under central oversight (eg under the RMA),
they should not be treated as a branch of central
government. For example, the cost of undertaking
general planning functions can now be considerable,
especially for small councils where core funding relies
on a relatively small (and sometimes shrinking) rating
base and where the environment to be managed can
be geographically large (one might think of Northland
compared to Auckland). These councils have the same
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basic planning responsibilities as large urban authorities,
including in relation to complex environmental issues
and a legislative framework and landscape of national
direction that is much more difficult to navigate then 20
years ago. And while the costs of compliance monitoring
(see Chapter 7) should rightly be recovered from the
regulated section of the community,*° effective state

of the environment monitoring (ie broader monitoring

of pressures and indicators) can be an expensive
prospect for cash-strapped councils, and must be met
through general funding channels reflecting the whole
community (eg rates).

For these reasons, we have proposed that an NEP under
the RMA, and spatial plans under a Future Generations
Act, should outline indicative sources of funding in line
with a more explicit definition of subsidiarity (what is the
proper role of central and local government). There should
be some predictability as to how measures envisaged in
plans are to be funded. Of course, that does not resolve
the question of exactly how they would be funded, but

it at least gets policy makers - especially at the central
government level - to turn their minds to the practicalities
of achieving a vision imposed from above.

In our minds, at a general level, this would need to

see greater use of need-based, demand-based or
performance-based” grants from central government to
local government - particularly where there is a national
interest in local actions - alongside a wider range of other
mechanisms for councils to raise funds directly from their
communities. For example, the Biodiversity Collaborative
Group has recommended that central government
provide assistance for the proactive mapping of significant
indigenous vegetation required by a proposed NPS for
Indigenous Biodiversity.”> There would also be financial
or resourcing assistance from the Crown for state of the
environment monitoring,* a stronger ability and clearer
pathway for councils to escalate difficult or complex RMA
planning matters to the EPA (thus relieving resourcing
pressures), and the ability for the EPA to step into a
council's shoes for enforcement purposes.* The simple
fact also remains that more (and more secure) funding
needs to be provided to the Department of Conservation
to carry out its considerable biodiversity protection
functions, including for pest control.*

In a future system, central government should provide
more financial assistance to local government to
undertake functions in which there is a national
community of interest (eg state of the environment
monitoring and implementing national direction under
the RMA). Such funding should be deployed on a
predictable and principled basis depending on need,
performance, or demand.

As well as there being enough money available (and at
the right times) to perform their functions, there also
needs to be appropriate incentives for authorities to raise
and spend money in the ways intended. In Chapter 10,
for example, we talked about the incentives that our mix
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of funding mechanisms (eg reliance on rates) can have
on local government institutions making decisions about
urban growth and infrastructure investment.*® There is

a perception that growth does not pay, which can lead
to resistance within existing communities to fund the
upfront costs of infrastructure investments, through rates,
that will benefit future residents but not themselves.*
Thus while councils might be able to raise enough rates
to fund their functions adequately, and many can borrow
more money to finance them (which spreads the costs
of services across generations), there are powerful - and
understandable - political incentives not to. Many
councillors campaign successfully on a political platform
of no rates increases, and there can be resistance to
increases in debt.

Of particular concern has been, overall, a chronic
underinvestment in three waters infrastructure. There is
an urgent need for this to be addressed. On that front, in
Chapter 10 we suggested a degree of institutional reform:
a shared services model based on service delivery by
regional CCOs, alongside independent environmental
and economic regulators.*® But there is still a need to
think about how those institutions would be funded,
especially to address enormous short-term costs (eg

to replace ageing infrastructure and upgrades to meet
strengthened environmental and health standards). Three
waters providers (irrespective of who they are) may well
need assistance from central government (eg for the
replacement or upgrade of infrastructure).*®

Outside the context of the built environment, there

have also been barriers to councils deploying economic
instruments like green taxes under the RMA, which could
be used to raise revenue (as explored further below).%°
Central government has also had its issues when it
comes to funding environmental mandates. For example,
there have been substantial concerns with the extent

to which key advocacy functions for the Department

of Conservation have been underfunded, and we have
previously said that:*'

fluctuating political priorities and pork-barrel politics
mean that flows of money through the budget process
can be haphazard. The influence of this on the
Department of Conservation’s advocacy role is a case
in point ... It is to be hoped that a living standards
budget may provide greater stability [in the budgeting
process for such critical roles], but that may be overly
optimistic.

To address such issues, we see a case for greater
hypothecation of funding (linking particular sources

of revenue to the funding of particular institutions or
activities) to ensure that political will does not unduly
constrain publicly important, and often legislated,
institutional mandates. That could be achieved, for
example, by requiring revenue generated by some tools
(eg green taxes, see below) to be managed and deployed
for specific purposes (eg restoration, environmental

advocacy).® Some economists may disagree with this
proposition, on the grounds that financial resources
would not go to their most efficient use if the law takes a
directive approach to how money is spent. However:*?

a future system would ... have to be aware of the
tension between efficient outcomes and the public
interest. Much may depend on who has the power
to spend the money, and the risk of politicisation.
For example, if we did not link funding sources with
particular uses, would we continue to underinvest in
crucial public goods like waste-water infrastructure?
Or would we underfund measures to improve
freshwater quality? Some hypothecation already
occurs in the system, whether due to institutional
boundaries (Watercare cannot use its revenues to
fund roads, for example) or because of intentional
earmarking of funds (eg a levy on waste is used for
waste reduction measures).

While it is a complex area that requires more detailed
exploration in specific contexts, the importance of funding
in system reform should not be underestimated. Almost all
reform measures will come at a cost - not just the effort
of making changes on paper, but the ongoing costs of
delivering them. It is crucial that there is enough money,
that it appears at times when it needs to be spent, and
that there are appropriate incentives to spend it in ways
that will secure desirable outcomes.

How public authorities are funded will be a crucial
element in a future system. We have touched on many
aspects of funding where they arose in the context

of previous chapters (especially in the context of
legislation for urban and built environments, climate
change, and spatial planning). Overall, we see merit in
expanding the funding and financing tools available,
providing a more active and strategic deployment of
central government funds, and protecting vulnerable
but essential public functions through greater
hypothecation (requiring defined sources of revenue
to be used for particular purposes).

The incentives arising from how we fund the activities of
public authorities, while extremely important, are largely
side effects of a tool designed primarily to raise enough
money to fund and finance public goods and services.
For example, it is unsurprising that relying on existing
residents to fund rapid growth or subsidise expensive
infrastructure for tourists leads to a reluctance or inability
to do so in a timely way. Its purpose is to raise money, but
it also creates incentives.

Yet economic tools can be used in a much more
deliberate manner to shape people's behaviour in a
positive way. They can provide incentives for people to
find innovative solutions that regulations may not. Raising
revenue is a side effect of such measures, which can
then be used to contribute to solutions for the funding
difficulties identified above.
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13.5 Economic instruments

Generally speaking, we consider that economic
instruments could be deployed with more vigour in a
future system. Because they provide people with freedom
of choice (unlike regulation), they are a vital tool for
incentivising people to improve environmental outcomes
rather than just preventing further harm. For example, we
have previously pointed out that “the use of market-based
instruments could create opportunities for additional
biodiversity protection, and could be implemented for

a range of purposes (eg habitat protection and nutrient
control)".5* This echoes the findings of the Biodiversity
Collaborative Group: “While law and regulation set
important boundaries for human actions ... other
initiatives are equally important. Complementary and
supporting measures are required”.%®

We touched on some examples of economic instruments
earlier in this chapter, in the context of the Waste
Minimisation Act (eg the need for a waste disposal

levy that is significant enough to influence behaviour,
and a Waste Minimisation Fund that is deployed more
strategically). Emissions trading has been touched

on Chapter 9, and economic methods for allocation

and trading (ie reallocation) of freshwater rights were
mentioned in Chapter 7. Here, we consider economic
instruments from a more holistic perspective, rather than
under the umbrella of specific statutes.

In short, economic instruments are about sending

price signals that people respond to. They can do two
things: encourage behaviour by making it less costly

(eg subsidies or tax breaks for producing positive
outcomes), or discourage behaviour by making it more
costly (charging or taxing). They are not substitutes

for regulatory limits that prevent people causing harm,
because the influence of prices on behaviour can be
uncertain and unpredictable (and therefore no guarantee
of achieving a particular desired outcome).’® Many bottom
line outcomes - eg the extinction of species - have a
strong moral and inter-generational component, and
therefore should not be determined by market forces
alone. Dr Tim Denne investigated economic instruments
as part of our Phase 1 work. There, we said that:*”

There are several reasons that a resource management
system can impose charges for the use of resources[:]
... to fund public goods and services (eg volumetric
charging for water); to facilitate trading and therefore
efficient use (eg the holder of a discharge permit can
sell it); to change behaviour (eg a tax on carbon or a
levy on waste);, ... to allocate resources (eg rights to use
a resource goes to the highest bidder); [and] to ensure
that some of the benefit obtained from using a non-
private resource returns to the public.

Below, we set out what we think is a desirable direction of
travel in a future system.
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13.6 User charging

First, we see potential in deploying greater user-charging,
which is intimately related to the discussion about funding
above and in Chapter 10.%8 Charging people directly for
goods and services can be an equitable way to fund the
goods and services being provided (and is consistent with
the user-pays or beneficiary-pays principle).®® That applies
not just to tangible services provided by public authorities
(eg paying for connection to water pipes),®® but also
regulatory services (eg charging for consent processing,
or permitted activity monitoring) and benefits provided

by nature (eg requiring people to pay for residual adverse
effects through contributions to a biobank).’

But making people pay for something also generally
causes them to use it less (only as much as they really
need) or to find alternatives. It is therefore a powerful
influence on behaviour (an economic incentive) a well

as a funding tool. For example, volumetric charging for
water services allows providers to manage demand
through economic levers which are not available to those
who charge a fixed price per year (and revenue raised
can be fed back into maintenance of the network). It

has been very effective in driving more efficient use of
potable water,®? and there is a case for allowing volumetric
charging for wastewater outside of Auckland as well as
congestion charging.®®

That said, we do not see unlimited scope for user-charging,
even if separate redistributive mechanisms exist (eg rates
rebates or postponements for those who struggle to pay
for water). Some things are provided free of charge as a
matter of public interest or cultural expectation, including
New Zealanders' access to the conservation estate,

green space, and lakes and rivers. While we want to send
incentives for responsible and efficient use, we do not want
to commoditise all public goods.

User-charging should be deployed more in a

future system both to provide a fair way to fund
related services and to incentivise the efficient use
of resources. However, it cannot be absolute and
must carefully consider how impacts on the poor or
vulnerable are to be addressed.

13.7 Resource rentals

Secondly, and in the same basic spirit of user-charging,
we see merit in introducing (over time) a nationally
consistent system of resource rentals. A resource rental is
different from a volumetric charge for water,®* for example,
as the latter is payment for a service (it costs money to
treat and deliver water through pipes), whereas the former
is payment for the use of a non-private resource itself (eg
freshwater, fisheries, geothermal energy or the occupation
of coastal space).®® We have previously observed that a
resource rental is:%®

not necessarily linked to the need to fund something
(although it can be), or designed to change behaviour
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(although a charge can discourage inefficient uses and
change demand). It is also not designed to allocate
(since imposing a charge for something does not in
itself determine who gets to pay that charge if many
are still willing to pay it). Charging for resources ...

can simply reflect that private use of a public resource
should come with an expectation of some public
benefit,

A resource rental's primary purpose is to provide a

return to the community, by extracting some of the value
conferred on users by granting exclusive access to a
community resource. It ensures that the value of what
may be a scarce resource is reflected in decisions on its
use. Charging can also influence behaviour,®” with even

a modest rental charge encouraging efficient use; unlike
completely free provision, it at least triggers people to
think about how they are using a resource and how much
they really need. How strong such incentives for efficiency
are in reality may depend on how users respond to a price
signal, which can be difficult to predict. But, if nothing else,
a charge may send a subtle moral signal - that a resource
is valuable and should not be wasted.®®

Furthermore, requiring the payment of a resource rental
may, in practice, make it more palatable for communities
to grant private (sometimes exclusive) access to their
common resources. For example, even if bottling
freshwater were not a community’s preferred use of the
resource,® at least the community would get a return from
it. It may relieve pressure on a user’s social licence, which
is bound to grow stronger as resources become scarcer.

However, the imposition of resource rentals would be
(and has been) a controversial prospect, especially for
freshwater”® Indeed, the debate is not a new one, and
was played out again at the time of the 2017 general
election. Reform on this front would require careful
transitional measures. In particular, as with user charging
for public services, we need to think about fairness in the
context of what we have now, not what we would do with
a blank slate.

For example, we cannot simply charge a uniform price
across all users. A charge on water bottling would need
to look quite different from a charge for irrigation. In

2017, then Labour Environment spokesperson Hon David
Parker suggested that bottling plants be charged one
cent for every litre of water extracted, and that farmers
and other irrigators be charged one or two cents per 1000
litres of water extracted. Some uses would also need to
be exempt. For example, we would not expect a charge
for gathering rainwater, or for going for a swim in the local
river. A robust conversation is needed on whether other
uses should be excluded, and on what grounds.”* One
possible distinction would be between consumptive uses
(eg bottling, irrigation) and non-consumptive uses (eg
navigation, bathing). However, in our view there should
be a presumption that commercial activities would be
charged in some way.

Historical circumstances are also important for a fair
transition towards a nationally consistent system of

resource rentals. The value of some non-private resources
like water have, given a long tradition and expectation

of free provision, been effectively incorporated into the
price of associated private resources, notably land.”? That
contrasts with a resource like oil and gas, where it has for
a long time been clear that, even with resource consent, a
landowner does not have rights to extract the resource for
free (or at all).

In the case of freshwater, the loser would therefore be
a landowner who has paid for the value of the land and,
while being expected to pay a resource rental, would
not be compensated for the comparable diminution

in land value. The landowner who received the true
value may have been lost in the sands of time. That
may prove significant especially for heavily indebted
rural landowners with low profit margins, and has led
to suggestions that only new users be charged. As we
pointed out in the Phase 1 report, such questions of
fairness are difficult, and how we transition depends on
how we see our starting point:’®

The reason for using a subsidy [or compensation]
rather than a charge [or penalty] might be based

on some assessment of the existing nature of rights.
If it is perceived that firms have a right to [use a
resource or] pollute, then [subsidising them] might

be appropriate. However, if firms do not have such a
right - rather the community has a right ... - then using
a charge [or penalty] is more appropriate. This raises
difficult ethical issues over when something (be it a
specific authorisation, established practice, or implicit
encouragement) should be treated as a “right”, a
“privilege” or as simply an existing state of affairs.

In our view, an existing state of affairs should not prevent
a slow, fair and planned increase in resource rentals

over the longer term, just as historical “rights"” to pollute
should not prevent a reduction in such rights occurring for
reasons of public interest. No one would expect to receive
a private good for no charge, and the public should also
expect a fair return for the exclusive private use of a non-
private resource.” That has long been recognised in the
context of oil and gas (where royalties are owed), and is
conceptually no different in the case of other non-private
resources. Although some may point out that the case of
oil and gas is different, given that its ownership is clearer
(it is Crown property, even under private land), it is worth
noting that this is not uniformly the case. For example,
the Crown does not (and cannot, under international law)
“own” minerals in New Zealand's exclusive economic
zone.”® Yet does not prevent it imposing charges on its
extraction in the nature of royalties.”® At the very least,

a fair and predictable level of resource rentals should

be imposed at the point that existing rights come up

for renewal (eg upon the expiry or renewal of resource
consent), with any subsidies being made separately and
transparently.

In the Phase 1 report, we shone a spotlight on coastal
occupation charges (a form of resource rental), which
have been available under the RMA since 1997. Different
charges for using the coastal environment have a long
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history prior to that, too. While regional councils must now
include statements in their regional coastal plans as to
whether charging will be employed,”” we noted that there
has been extremely limited uptake of this mechanism.
Many reasons have been given for this,”® but in our

view may be assisted by national direction requiring,
encouraging or clarifying the use of charges in appropriate
circumstances.”

For completeness, another case in which charging would
be inappropriate is where a resource is already privately
owned. That is not the case with freshwater, despite the
de facto value that resource consents often have, but it is
true of private title in the coastal marine area. It may also
be the case if property rights in some resources were to
be recognised in the future. For example, if we were to
implement greater trading for water rights (considered in
Chapter 7), we would need to carefully consider whether
that created a property right for which it would then be
inappropriate to charge a rental. For example, a resource
rental for wild fisheries was abolished in 1994, although
that would not in our view prevent the revival of some
form of charge.

There is an important question here about who should
receive a rental, or how it should be split (eg between
councils, Crown and iwi/hapu). The answer may depend
on the resource in question. The problem, especially for
freshwater, is that the prospect of a “rental” (as with a
trading regime) immediately gives rise to questions of
ownership (a rent is generally owed to an "owner”). Such
issues have thus far have proved politically intractable,
and the resource management system will need to
provide a comfortable space for them to play out through
the courts and the political system.

Irrespective of legal ownership, however, it is our view
that resource rentals should not just be another revenue
gathering tool to fill general government coffers. The
revenue generated should be hypothecated - channelled
back into related environmental enhancement
mechanisms, on a strategic basis (eg to fund advocacy,®®
state of the environment monitoring, or community
restoration projects).®' In other words, a rental would do
several things: provide a fair return to the public; influence
private behaviour; and provide earmarked funding for
vulnerable but essential environmental functions.

A future system could see separate funds established for
different resources. For example, freshwater rental income
could go towards subsidising projects to improve the
quality of freshwater, while coastal occupation charges
could support marine restoration and research efforts.
That would operate in a similar manner to the waste
disposal levy, which is (in part) directed into the Waste
Minimisation Fund for a particular purpose. Alternatively,
all resource rentals could go into a more general fund
having clear and strategic environmental aims across
multiple domains, including, for example, contributing to
a nationally deployed biobank.®? Careful thought would
need to be given to what those aims were. For example,
funding the enhancement or resilience of a resource like
freshwater is not necessarily an “environmental” project
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(eg one may think of some water storage proposals, like
the Ruataniwha dam), and clear criteria and oversight
would be required to deploy funds in a consistent and
strategic manner.

We would also envisage that a proportion of revenue from
resource rentals would go to Maori as kaitiaki, to manage
within funds for environmental purposes. The exact
proportion would need to be a negotiated, and ultimately
political, decision. Alternatively, a single integrated fund
could have a co-governance framework similar to that
applying to the Waikato River,® with kaitiakitanga as a
firm guiding principle. In the context of freshwater, it may
be hoped that such measures could defuse concerns
over the specific question of “ownership” of the resource
itself. Instead, there would be payment for its use and
management of a resulting fund, rather than an extensive
reallocation of existing rights. However, equally it may not.
In particular, the Maori world view does not make a clear
distinction between environmentally protective measures
and the use of resources for human wellbeing, and Maori
concerns over water ownership are not just about control,
governance and protection; they also relate to the ability
to use the resource to unlock land and businesses for the
purposes of economic and cultural development.*

As such, earmarking revenue from resource rentals

to a narrow concept of environmental protection and
enhancement may not go far enough, and a space will
most likely still need to be made for broader questions of
ownership to be worked through. Furthermore, the issue
of reallocating existing rights is not just about recognising
the rights and interests of Maori; provision also needs to
be made for other new entrants. That has been discussed
in Chapter 7.

We see merit in a gradual, and fair, transition towards
imposing a coherent and consistent approach to rentals
for non-private resources. These should reflect a fair
return to the public and Maori, and be used for related
measures to enhance or protect the environment.

Tekapo River
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13.8 Green taxes

The third category of economic instrument we propose
for a future system is green taxes.®® These are different
in nature to both user charges and resource rentals,
because they are not associated with the provision

of goods or services (eg the delivery of water or the
water itself). Instead, they are designed to financially
penalise “undesirable” behaviour. That is not to say the
behaviour we are seeking to penalise is always morally
reprehensible. For example, congestion charging would
be a form of "green” tax, designed to reduce the number
of cars on the road at busy times, but it is not a signal
that driving is “wrong” (even at busy times). In contrast,
increasing import taxes on polluting vehicles sends more
of a moral signal about environmental action.

In Chapter 9, we encouraged a number of measures

that can be categorised as green taxes in the context of
encouraging the uptake of electric vehicles. For example,
a feebate involves people being charged a fee if their
behaviour or performance falls below a set level, or being
provided a reward if they exceed it. This highlighted that
green taxes should be used as part of a broader package
of complementary measures, comprising both carrots
and sticks and regulatory and non-regulatory elements.
Again, we see the value of having an integrated, cross-
cutting strategy under the auspices of a new Future
Generations Act - including the proactive deployment of
economic instruments - rather than ad hoc and siloed
policy responses.

The polluter-pays principle demands that the cost of
environmental harm be borne by (internalised to) a
polluter. However, green taxes should not be limited

to simply charging for pollution in the same way that
someone pays for a service. The idea is to set a tax at a
level that will meaningfully influence behaviour designed
to meet a specified policy objective, not raise revenue (in
fact, we would expect revenue to decline as a measure of
success). They require constant monitoring and evaluation
to determine if they are doing their job. Dr Tim Denne
pointed out that:

The environmental outcome [of a green tax] is uncertain
as it is not known in advance whether the economically
optimal position for a firm is found by reducing waste
or emissions significantly or if the economic activity is
sufficiently valuable, or control measures sufficiently
costly, that emissions will continue.

We do not attempt to outline a comprehensive range of
green taxes (they can be used in many situations, and may
change over time).8® Further policy work should continue.
Yet a future resource management system should deploy
green taxes with more enthusiasm. This echoes the Tax
Working Group, which has said:®

there is significant scope for the tax system to play a
greater role in sustaining and enhancing New Zealand's
natural capital. New Zealand faces significant

environmental challenges that require profound change
to existing patterns of economic activity. Taxation is one
tool - alongside regulation and spending measures -
that can support and guide this transition.

The Tax Working Group also recommended the greater
use of tax instruments to address water pollution (if Maori
rights and interests can be addressed), including the
potential for taxes on inputs that can lead to pollution (eg
fertilisers) if outputs cannot adequately be measured.®®
That would be a sensible measure.

But what about more general legislation like the RMA and
Local Government Act? We have pointed out previously
that the RMA allows the use of economic instruments (a
concept that encompasses levies, charges and taxes),
and lists the investigation of such things as a specific
function of the Minister for the Environment.®® However, it
does not particularly encourage or facilitate their use. In
practice, few councils have imposed pricing as a demand
management tool, and the Minister has not intervened

to impose any.®® More broadly, taxes and financial tools
aimed at environmental behaviour change are rare in
New Zealand,® with the tax system viewed more as a
way to raise revenue in a fair and predictable way. Fiscal
neutrality - where tax does not influence demand - has
been seen as a generally desirable thing.

That leaves a vast area of untapped potential for
environmental improvement. Part of the issue may be that
the authorising environment for green taxes is not clear
enough under existing environmental laws. For very good
reasons that go to the heart of our democratic system,
taxes require specific enabling legislation.®> We have, for
example, clear provisions for green measures like the
waste disposal levy.

Other provisions are less clear, and more constrained. For
example, differential and targeted rates can be imposed
by councils, under local government legislation, to reflect
that some groups benefit or cost more than others when
receiving services, but not to reflect the wider cost of the
environmental outcomes they cause.®®* And although the
RMA has encouraged the use of economic instruments,
the specific tools (or legal ability) to implement them have
not been forthcoming.®* It is an area ripe for exploration.
The Productivity Commission has pointed out that:%

local authorities are not legally able to use taxes to
discourage environmental “bads” such as discharging
pollutants into the air or water bodies or onto land.
Such taxes can be an efficient means to modify
behaviour and improve environmental quality. ...
Regional councils in particular could be well placed to
make use of environmental taxes to help carry out their
environmental stewardship responsibilities.

We agree. A clearer authorising (and more directive)
environment for councils to deploy green taxes could be
contained in a new part of the RMA (in the same way that
bespoke tools like water conservation orders and heritage
orders have their own part), and national direction on
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green taxes could be contained within part of an NEP.
Alongside a clearer authorising environment, there is a
need to strengthen the tax capacity within institutions.®®
This could see, for example, tax expertise built up within
an independent Futures Commission or EPA, and
deployed to assist councils in introducing green taxes at a
regional scale.

However, as with other economic instruments like
resource rentals and user charges, we reiterate that
care needs to be taken in a future system to make sure
that regressivity - meaning disproportionate impact on
the poor or vulnerable - is clearly corrected in separate
distributional policies. Some people, especially the poor,
may be less able to change their behaviours when faced
with an economic incentive like a tax (eg a tax on older,
more polluting cars, which tend to be cheaper and

therefore more affordable). Similarly, the use of congestion

pricing, or other demand-management tool, should not
unduly affect people’s access to mobility or the use of a
public service, especially if they are actually partly funding

it through other means (eg rates or income tax).*” Yet such

concerns can be addressed through separate distributive
mechanisms based on hardship, and should not be used
to undermine the overall incentive effects of green taxes
for those who are able to change their behaviour.

As with resource rentals, it would be important for revenue

raised from green taxes to be directed back to the pursuit
of related environmental outcomes.

We see significant potential for green taxes to be
deployed more in future, and policy work should
continue on that front in line with the framework
developed by the Tax Working Group. A clearer
authorising environment will be needed in a new
Part of the RMA and/or local government legislation,
and national direction should be introduced. As part
of such measures, congestion pricing should be
deployed where it would be beneficial and where
disproportionate impacts on the poor and vulnerable
can be properly addressed.

13.9 From green taxes to an
environmental footprint tax

In the Phase 1 work, we explored the concept of an
environmental footprint tax. This is much more than just
a targeted green tax. Instead, it marries up the two key
roles that we see for the tax system:®® (1) to raise general
revenue for funding public goods and services, and

(2) to influence private behaviour in a positive way. An
environmental footprint tax was explored more fully by
Dr Theo Stephens as part of Phase 1 of the project, and
we provide a summary below.®® In short, we see this as
a desirable feature of a future system, ramping up over
the longer term. That said, as we explore below, there are
some important caveats, and there is a need to develop
the concept further before rolling it out.
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A spotlight on an environmental footprint tax

The resource management system has failed to
maintain natural capital because its regulatory tools put
environmental protection in direct conflict with vested
interests that seek economic benefits - gained by
activities that deplete natural capital.'® It also distorts
investment away from human capital and towards
environmentally damaging, high volume, and low
value-added production that results in capital gains,
high levels of pollution and biodiversity loss. In short,
the system encourages us to exploit our riches without
replenishing them, and leads to constant pressure on
(and complaints about) a regulatory regime that seeks to
push back against these enormous forces. As a society,
we need to think about changing those forces, not just
strengthening the system that needs to respond. Many
commentators have highlighted the opportunities for
changing underlying financial signals in a future system
rather than just dealing with its symptoms.'!

An environmental footprint tax is a form of land tax,
spatially defined. The idea is that this would determine
tax liability based on the environmental footprint of a
land use: a measure of what natural capital is present
on a parcel of land. The tax levied on a property

would be calculated as footprint depth (expressed in
dollars) multiplied by the land area. Tax rates would
increase with uses that were more depleting of natural
capital, and could even provide rebates for net positive
ecological outcomes.

The Tax Working Group has also recommended close
consideration, in the longer term, of a tax framework
based on environmental footprint or natural capital.'®? It
has pointed out that this tax:"*®

aims to recognise that natural capital produces
valuable ecosystem services. It provides incentives
for the conservation, restoration and regeneration
of high-value natural capital, going beyond more
narrowly targeted negative externality taxes.

A footprint tax could enable improved environmental
outcomes by implementing the polluter-pays principle,
while allowing a shift away from traditional sources

of revenue like income tax and GST. This would, in

a sense, be fairer than the status quo, since the tax
system would penalise environmental harm rather than
impose a cost on positive activities (like spending and
obtaining income).

An environmental footprint tax could be treated as a
completely new tool, created under bespoke legislation.

It would certainly need a clear legislative authorising
environment, and could not be implemented under current
settings (eg under the general provisions in the RMA).
However, depending on the scale at which we wanted

it to operate (ie central or local), it could be treated as a
form of targeted rate (based on type of land use). That
would require amendment to local government legislation.
It could also be introduced as another tool to put in the
toolbox where considered appropriate (like development

CHAPTER 13: WIDER SYSTEM CHANGE

271



272

contributions), or it could be rolled out on a more directive
basis (like income tax or GST). We face many specific
design choices.

The idea, however, would not be to raise more revenue
or impose another tax, but rather to replace a portion of
revenue raised from more fiscally neutral mechanisms
(eg income tax or rates) to a mechanism that was self-
consciously about changing behaviour. As strange as it
may sound, people would be encouraged to engage in
tax avoidance measures. Those having tax liability would
therefore need to be those with the legal power to improve
outcomes. This raises complex questions concerning
the tax liability of, for example, landowners, occupiers,
leaseholders, and the holders of other interests in land.”*

Furthermore, we do not see an environmental footprint tax
as a complete replacement for other more general taxes,
even if it could form a much more significant part of the
tax base. This is partly for the same reason that a tax on
cigarettes cannot be relied upon to raise core revenue, or
that the role of fuel levies in funding transport infrastructure
will need to be revisited as we move to an electric fleet: if a
tax is designed to change behaviour, then the prospect of
people actually doing so has implications for the quantum
and predictability of revenue raised. In other words, if the
tax is successful then it would raise less money.

That is fine when we think about targeted green taxes,
where revenue raising is a useful byproduct that can be
channelled back into related environmental enhancement
measures, or where the penalty in a feebate can be used
to subsidise others who exceed a standard. But if we
make a broad green tax part of the broader framework

- eg to raise revenue for infrastructure, health services,
education etc - then we need to be reasonably confident

that people will not be able to avoid it too much. We need
to be careful of institutional incentives here too, in that
the prospect of raising general funds from undesirable
behaviour may lead to a reluctance for such behaviour,

in practice, to change.®® There would need to be
independent oversight of a tax, transparency about its
effectiveness, and a strong legislative mandate for using it
primarily to drive behaviour change.

We would also need to be careful not to crowd out
voluntary action. There can sometimes be unintended
and unexpected consequences from introducing
economic incentives, because people are complex
individuals motivated by many things. For example,

in the Phase 1 report, we pointed out that imposing a
modest charge for parents who were late in picking up
their child from daycare provided a moral signal that to
do so was acceptable, as long as a payment was made.
It actually led to the worsening of behaviour, because

a financial signal crowded out a moral one. In a similar
way, we would not want to reduce the valuable voluntary
action being taken by community groups and others by,
effectively, telling them “thanks for your efforts, but don't
worry, the tax system will take over from here". On the
other hand, formalising incentives within the tax system
could encourage behaviour to become durable societal
norms, not just a regulatory obligation. In short, people's
motivations and moral responses are hard to predict and
must be approached with caution.

The level of a footprint tax would be significant to
incentivise the right outcomes, and would need to be
closely monitored. That may prove challenging for reasons
of predictability and stability (eg the stability of a flat

15 per cent rate of GST provides certainty for business
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planning, even if it may change occasionally). A quantum
or rate would need to be closely considered up front.

Of equal importance would be how to define the thresholds
at which a tax became payable or rebates were due. This
poses a dilemma similar to a feebate scheme, where those
exceeding a performance measure are rewarded and those
infringing it are penalised. We therefore need a reasonably
clear sense of what we are aiming for, not just a general
desire for “environmental enhancement”.

Defining a threshold also raises significant questions
about equity, which have also arisen elsewhere in this
report (eg whether the system should compensate people
when imposing new regulatory restrictions).°® Thus, we
can ask: what should our baseline be for deciding whether
to reward or penalise people through the tax system?
Should it be a parcel of land's stock of natural capital
measured at some arbitrary future “ecological valuation
day"? Should it be some notion of the “ideal” state of the
land? Or something in between? Moreover, should tax
rates be different depending on the historical use of the
land? It is fairly easy to value property values, where there
are clearly defined private property rights and a large
market. But it has proved much more challenging to value
public interest services like those provided by nature on
private land. Of course, this is not a challenge we should
shy away from, and valuable work on natural capital
valuation should continue.

Policy makers would also need to consider closely
whether there should be any exceptions to a tax. Tax
rates may need to be tweaked to provide appropriate
financial incentives. What about people already living, for
example, in an apartment in the middle of an urban area?
Or on land where natural capital cannot realistically be
enhanced, through no fault of the landowner? Or where
the continuing loss of ecological value is due to forces
beyond a person’s control (eg climate change or pests)?
There is the question, too, of whether people should

be able to average (or offset) their tax liability across a
portfolio of properties (eg reducing natural capital on
one, while enhancing it on another).” These may be
political, rather than purely economic or environmental,
questions. However, to be effective, the tax envisages that
people will be able to change their behaviour. In other
words, the tax is effective when there is "high behavioural
responsiveness”°® Where people in practice cannot
minimise their tax liability, issues of fairness may arise.”*®

One significant advantage of the tax could, however, be
improved monitoring for environmental wellbeing more
generally (see further below on the importance of state of
the environment monitoring in a future system). History
has shown us that there are few incentives more powerful
for government monitoring and enforcement than the
prospect of collecting revenue, and the prospect of tax
breaks or refunds provides an equally powerful incentive
for landowners and occupiers to take meaningful and
verifiable measures. Of course, investment would be
needed in spatial and remote sensing tools designed

to measure an environmental footprint, but that seems
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feasible." It could lead to a reduction in the environmental
monitoring burden currently placed on councils.

People would still be able to apply for consent to
undertake activities that reduced overall natural capital,
subject to environmental bottom lines. There would still,
under the RMA, be a presumption that people could

use land how they wished in the absence of specific
restrictions."" In other words, the firm regulatory system
sketched out in this report would need to apply in parallel
to a tax. But the idea is that private decisions about
whether (and how) to undertake an activity would be
influenced by environmental considerations from the
outset, reducing the economic pressures that constantly
seek to erode regulatory environmental limits through the
political system.

Overall, the concept of an environmental footprint tax
merits further exploration and deployment in a cautious
and staggered, but ambitious, manner over the longer-
term. One way forward could be to experiment with

and monitor the effectiveness of the concept on a small
scale through special tax zones. A “zone" requires spatial
delineation, so one option may be to replace other
spatially defined forms of tax (eg land based council
rates), in which case the revenue raised could be directed
to councils. This could provide a proving ground to test
appropriate tax rates, in different biophysical and social
contexts, that would both drive behaviour and generate
sufficient revenue. However, the need for a standardised
and consistent approach across the country (to avoid
perverse incentives and free riders),"? and resourcing by
appropriately equipped agencies like Land Information
New Zealand and the Department of Conservation, may
necessitate such a tax being rolled out at a national level.

Targeted green taxes have a side effect of raising
money (although not enough for general funding),
while general taxes like rates or a capital gains tax
have a side effect of driving behaviour (although not
always in desirable ways). A future system could
marry those two roles together more coherently,
by deploying an environmental footprint tax. Here,
tax liability would be based on the environmental
footprint of a land use: a measure of what natural
capital is present on a parcel of land. This would
require further development and the resolution

of challenging questions. However, if carefully
designed, it would a positive step when rolled out
over the longer term.

13.10 Subsidies

The flipside of using financial signals to penalise behaviour
(eg a tax) is to use them to reward good behaviour. The
system can subsidise people to undertake beneficial
activities. As we have seen in the context of the waste
disposal levy, a feebate for polluting motor vehicles, and
the notion of rebates under an environmental footprint
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tax, the two can work together to incentive people to both
reduce harm and provide benefits.

We can also make certain measures tax deductible,

to encourage positive behaviour relative to negative
behaviour. For example, the Tax Working Group has
recommended making costs associated with managing
land subject to conservation covenants tax deductible,™
and for employer contributions to public transport to be
exempt from fringe benefit tax.™ More generally, it has
also recommended a thorough review of forms of tax that
incentivise the depletion of natural capital, and for the
introduction of tax concessions for activities that enhance
it. We agree with all of that.

However, we also suggest that a future system should be
more coherent in its deployment of subsidies. Earlier, we
pointed out that the Waste Minimisation Fund has lacked
a strategic framework for how it is to be used (although
that is being remedied), and this complaint applies across
the system as a whole. We have had many funds over the
years,"™® but many have been transient, undercapitalised
and responsive to particular problems, and used in an

ad hoc way. In particular, while it can be necessary as
part of a wider strategic plan (eg subsidies for electric
vehicles) there can be concerns over efficiency and tunnel
vision when particular activities rather than outcomes

are subsidised."® A system of consistent, outcome-based
rebates under an environmental footprint tax would in part
address this, but we reiterate that opportunities for central
government to provide financial and logistical support for
outcomes sought under the RMA have generally not been
taken in a systemic way, and need improvement."”

Subsidies, through long-term and independently managed
funds (potentially contributed to by resource rentals and
green taxes), could therefore be used to reward outcomes
themselves in a longer-term and more consistent way, in
pursuit of clear targets set under a Future Generations
Act. That could usefully happen in a similar way to how
funding is deployed from the Land Transport Fund (to
reflect priority areas and outcomes),"® rather than through
the discretionary deployment of small, separate pools

of government money. This would encourage a “race to
the top” if implemented through a competitive approach
(eg grants to those who cause most improvement per
dollar).™® We can look overseas for inspiration here - for
example, to the concept of Bush Tenders in Australia or
the Conservation Reserve Program in the United States,
where landowners tender for environmental improvement
projects (eg water improvement or land use change) and
indicate a price at which they are willing to do it. Bids are
then assessed against a list of public interest objectives to
determine value for money.

However, subsidies are not just about dishing out

public money. Authorities can play an important role in
coordinating the resources of others (alongside public
resources) who may have a desire and means to contribute,
but lack the connections or frameworks to deploy their
resources.””® For example, we have pointed out that:™'

some may wish to address climate change, but not
know how, or think that their contribution will not make
a difference. A person might want to help plant trees,
but not have the actual saplings. Some people may
have great ideas but no money. An institution working
with - and not just funding - communities can make
that kind of thing easier.

A future system should formalise more programmes
that catalyse private action through the deployment of
public effort, in much the same way that public building
projects can catalyse private urban regeneration.’??

The development of a coherent network of community
conservation hubs shows real promise in marrying up
volunteer effort and passion with public coordination,
resourcing and expertise.’”® The recent establishment

of New Zealand Green Investment Finance (a $100
million green investment fund tasked with co-investing
in projects or companies providing a pathway to a lower
emissions economy) is a positive move and could be
expanded, both in terms of its size and its environmental
aims. Such measures are not just about subsidisation in
the traditional sense. They are about catalysing a change
in investment patterns that is happening anyway as
businesses increasingly appreciate that environmental
risks (especially climate change) pose considerable
long-term financial risks (see Chapter 9). Thus what may
look like subsidies are more accurately characterised

as investments from which the public purse can expect
a solid return in the long run. As legal advice to the
Aotearoa Circle has pointed out:?*

[T]he New Zealand Super Fund (NZSF) released its
“climate change investment strategy” White Paper

in March 2019. The White Paper ... concludes that
ignoring climate change would be an “undue risk”,
NZSF's climate strategy includes divesting from assets
exposed to climate policy through their emissions

or fossil fuel reserves, implementing climate change
considerations into its asset valuations and identifying
climate friendly investments.””® NZSF completed the
process of divesting from its most carbon intensive
equity holdings in July 2017, selling investments worth
$950m (representing 2.7% of its $35bn portfolio).

Subsidies, and public investment in positive private
sector initiatives, should be deployed in a more
strategic, long-term and coherent manner in a future
system, to support environmental targets set under a
Future Generations Act.

13.11 Other “economic” incentives

Two other kinds of economic incentives that we see
operating or changing in a future system can be traversed
more briefly. First, national guidance on natural capital

or ecosystem valuation should continue to be developed
further as an input into decisions. Giving nature a
monetary value means it cannot be ignored in economic
decision-making tools like cost-benefit analyses.”?® Some
consistent way of measuring natural capital would also
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be useful to determine developers’ contributions to a
national biobank where biodiversity offsetting is required,
and to help determine tax rates under an environmental
footprint tax.

However, giving the natural world an economic value
should not be a replacement for morally charged bottom
lines expressed in law, or for strong policy directions
concerning environmental enhancement.”” As Dr Tim
Denne has noted, “[E]cosystem services analysis is
regarded as not having progressed to a stage where there
is an accepted framework for analysis",?® and cost-
benefit analysis only in economic terms is inappropriate
for decision-making where moral issues are in play.
Furthermore, a narrow accounting approach to natural
capital may not comfortably gel with tikanga.

While natural capital or ecosystem services valuation
is not a silver bullet to better environmental outcomes,
work should continue to improve this as an input

to cost-benefit analyses and other economic tools
designed to improve environmental outcomes.

Secondly, we see a need to tackle head on the perverse
incentives provided by “discounting” the services provided
by the natural world in the future. Using a higher discount
rate means that effects further in the future are devalued
relative to those felt in the present. As one commentator
has observed:'®

Economists rationally attempt to justify ... irrational
focuses on short-term profits by “discounting” future
profits... on the grounds that the profits from today’s
harvest could be invested, and that the investment
interested thereby accumulated between now and some
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alternative future ... time would tend to make today’s
[exploitation] more valuable than a future [exploitation].

For many things discounting is appropriate (eg |

value receiving $100 today this year more than next

year, because | can invest it and obtain interest in the
meantime). Using a zero or negative discount rate,
however, increases the value of future costs and benefits
relative to the present, potentially better reflecting
intergenerational equity and the need for environmental
enhancement. Local Government New Zealand has, for
example, suggested that a discount rate be negative
where natural ecosystems are rare or irreplaceable
(effectively, priceless).”®® Dr Tim Denne has also pointed
out that discounting is potentially inconsistent with
intergenerational equity.® And the Stern Review has
recommended that a very low discount rate be applied in
the context of climate change.”®?

We would agree with all of that, and go further: there is no
compelling reason to treat the exploitation and conversion
of natural capital to other forms of capital (eg financial
capital) today as more valuable, in a blanket way, to the
retention of natural capital on which we know people will
depend for their survival and wellbeing in the future. A
robust approach to intergenerational equity - to protect
the moral rights of those who “cannot vote or complain
today"™? - requires us to protect their ability to choose
how they use resources vital to their survival.'** Thus we
must preserve natural capital itself, not simply exploit it
and invest its proceeds. Different forms of capital are not
always interchangeable (or, in economics jargon, fungible).

A future system should clarify when it is appropriate
to use positive, zero or negative discount rates in the
context of future environmental outcomes.
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13.12 Non-economic incentives

Humans respond to many kinds of incentives. Money
is a powerful one, but by no means the only one. As we
mentioned in the Phase 1 report:’®

People are complex beings, and their behaviour

is governed by many different things. Economic
incentives “rely on the ‘extrinsic’ motivation of people
wishing to be financially rewarded or not punished

for their actions”®® But money is not the only thing, or
sometimes even the main thing, that matters, because
people are not just (or even) rational economic actors.
We also want to be “(or to be seen as) good citizens
and nice human beings”."*” People’s ethics, for example,
are important not just as the underpinnings of a top-
down, formal system that influences them (eg through
regulation), but also as an intrinsic motivator.

Most policy effort has historically been directed towards
influencing people through economic incentives, and it

is difficult for a formal system to tackle issues of morality
and private action outside those tools or regulatory
restrictions. For example, there would be little point in a
statute like the RMA telling people that they “should” look
after the natural environment.’®® We have previously said,
for example, that:"*®

The use of behavioural incentives is not easily
expressed through the overarching formal structures
of a system comprised of laws and institutions. Taxes,
regulations and trading require legal frameworks to
implement, but many behavioural insights are about
encouraging public authorities to be creative in their
approaches. We cannot legislate for that. It is a matter
of leadership and practice,

However, there are some ways in which a future system
could more formally recognise the value of behavioural
or moral incentives. A lot of this is about mandating or
encouraging public institutions to take measures, rather
than the system directly creating incentives for firms and
individuals. For example, the RMA currently provides that
one function of the Minister for the Environment is to
explore the use of economic instruments™® (and that could
usefully be strengthened to be a duty, given the general
lack of progress on that front, and the benefits that green
taxes would provide). However, it could also be expanded
to include behavioural, not just economic, incentives.'
Furthermore, we see merit in the creation of a public,
cross-cutting behavioural incentives group (perhaps
within a Futures Commission or under the auspices

of a government Futures Group) tasked with thinking
about and funding behavioural change, and providing
operational assistance to government departments,
councils and community groups to conduct small scale
experiments. As we pointed out previously, this is fertile
ground for encouraging bottom up change, because:*?

more prosaic considerations than ethics [or regulations]
often govern how people behave. For example, when
choosing whether to drive or bike to work, ethics may
be less important to some than the impact a helmet
can have on one’s hair. In a future system, we need to

be conscious of the limitations of lofty principles and
aware of the opportunities to shape behaviour change
through more modest means.

Not everything needs to be a grand solution.

The concept of “nudging”, often referred to as a
subdiscipline of behavioural economics, has grown

in popularity in recent years, led by work by US
academics Richard Thaler and Cass Sunstein. It is
based on the idea of “libertarian paternalism”: where
possible, people should retain freedom of choice, but
should be encouraged to behave in ways that furthers
their own (and the public) good. For example, Dr Tim
Denne has pointed to an experiment in Norwegian
hotels that reduced food waste by 20 per cent simply
by providing smaller plates to guests.** Recycling can
be encouraged by providing larger bins relative to bins
going to landfill. A picture of a pair of eyes above an
honesty box increases the likelihood people will pay.
Resource management is one area in which nudging
has great potential, as intrinsic motivation is crucial
where private persons are those who need to take
action on the ground,

A future system should see the formal creation of a
cross-agency behavioural nudging unit, and a more
active mandate to investigate and deploy behavioural
incentives to improve environmental outcomes.

We do not outline all possible behavioural nudges that
would be useful. They are potentially limitless, and can
rest on very different aspects of human psychology. For
example, public institutions can:

= Make people more aware of information that
could influence their choices™® (eg that the range
on electric vehicles is more than they might have
thought, or their costs are less)

= Make positive private choices easier to make than
negative ones, recognising that people often take
the simpler route (eg making a default setting the
more beneficial one, as in having to opt out of a
measure rather than opt in, or designing buildings
that require a card to be inserted for the lights to
turn on)

= Provide visual cues to influence people
subconsciously (eg painting footprints on the
ground leading to rubbish bins)

= Coordinate activities, and the resources of others,
that might otherwise not be deployed (making it
simple to take positive action)

= Make positive actions enjoyable, other than a way
to make money (eg providing preferential parking
to those with electric vehicles, providing barriers to
make cycle lanes safer)

= Highlighting inconsistencies between people’s
morals and their actions, to force them to reconsider

= Make the consequences of people’s actions highly
visible in a way that might not otherwise be obvious
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(eg installing real time power usage meters that
show how much you are paying)

= Making express comparisons - either positive or
negative - between a person’s behaviours and
those of his or her peer group (eg in terms of
compliance with regulatory requirements, water use
or energy use)

These are all small scale nudges, but while they would not
be sufficient to overcome powerful economic incentives
driving wider elements of environmental decline, they can
still have a cumulatively significant impact. If people are
prompted into behaving positively, and seeing the results,
that can also instil a sense of pride and civic responsibility
for tackling other, larger scale issues. The broader

point is that we need a system that requires all forms of
behavioural incentives to be considered, and encourages
them to be deployed at both a national and local level.

Aside from requiring public institutions to investigate
measures to influence people, there are particularly
important sections of society that the system can target
directly to incentivise behavioural change. Business is
one of them. Corporates should be seen not as part of
the problem, but a part of society uniquely positioned to
deliver solutions. We have pointed out elsewhere that the
most effective long-term solutions will be ones that see
the agendas of commercial and private interests, public
agencies and the general public being broadly aligned.™®

For example, the government is currently consulting

on a proposal to strengthen climate related financial
disclosures (see Chapter 8)."” In our view this is a positive
measure, both for reasons of improved transparency for
investors and consumers, and for driving environmental
change. As discussed in Chapter 8, it could be broadened
to include the mandatory disclosure of other forms of
environmental risk. It would complement an expansion

of directors’ duties towards the environment. Data from
corporate disclosures could usefully be integrated into the
broader system of environmental reporting that we are
proposing further below, enhancing the transparency and
accountability of the private sector further.

Certification is another mechanism that shows promise

in driving positive corporate behaviour. This involves a
company or a product being independently verified as
meeting robust environmental standards. It is a voluntary
measure. The overall idea is that businesses will choose to
be bound by higher standards and pursue them rigorously,
because consumers are becoming more environmentally
discerning. There is now significant reputational risk,

as well as financial risk, for businesses that fail to deal
with environmental issues.*® Certification therefore

opens business opportunities, where potential profit and
competitive advantage outweigh the costs of improving
environmental performance.* It encourages a race to the
top without coercive regulation.

A lot of private certification already goes on, under a
number of trusted brands.”®® But greater government
involvement in certifying businesses and products

as meeting a certain "desirable” level of performance
(eg carbon neutrality, water sensitivity, or zero waste)

SYNTHESIS REPORT

could usefully be pursued in a future system, to avoid
greenwashing (making claims to environmental
sustainability that may not hold up to scrutiny) and the
confusing emergence of multiple private certification
schemes (some stronger, and more independent, than
others).”® The ability to take civil action (under the Fair
Trading Act) against manufacturers and retailers for
misleading environmental claims is not an adequate
safeguard, in our view. Government certification could
also be linked to New Zealand-specific environmental
targets (eg set under a Future Generations Act), rather
than generic international standards.

Certification would often require close oversight of a
complex supply chain, and an onus of proof on those
seeking certification that standards have been met

all the way along it. It could generate a domino effect
of environmental improvement through corporate

peer pressure. Large, publicly facing companies, like
those directly selling products and services, would
have an incentive to put pressure on their less publicly
accountable suppliers, like manufacturers or primary
producers, so that they could obtain certification.
Experience has shown that business is generally willing
to bear the cost of obtaining meaningful certification,'?
and the government (or Futures Commission) could play
the role of accrediting certifying institutions rather than
performing the role directly.

Business should be actively incentivised to improve
environmental outcomes, including through a
strengthening of corporate disclosures, broadening
statutory directors' duties under the Companies Act,
and a greater government role in green certification.

Central to improving corporate incentives in the ways
described above is public education. Consumers and
investors need to have motivation to demand higher
standards, and to vote using their wallets (and shareholder
rights) where there is disparity in environmental
performance between firms. A lot of this relies on
requirements for transparency of information to both
shareholders and consumers (eg corporate disclosures,'s®
robust criteria for certification), but it also requires a public
that cares about the story that such information is telling.
Environmental awareness is increasing anyway, but there
is still much misinformation in the public arena. We see
potential in the government becoming much more active
in matters of public education, which is supported already
by the existing mandates of various public institutions.s*
This could take various forms:

= A review of the school curriculum, including
considering the mandatory teaching of civics,
environmental sustainability, and climate change,
and enshrining more specific environmental
principles within the Education Act itself (in line with
those in a Future Generations Act). For example, in
Italy the government is implementing mandatory
teaching of sustainable development and climate
change in all public schools from 2020. Now is
a suitable time to explore such changes in New
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Zealand, given related changes occurring (eg the
compulsory teaching of New Zealand history)

= A review of tertiary programmes, including the
core requirements of vocational qualifications
leading to careers in jobs central to environmental
management (eg planning, engineering etc)

= A more proactive mandate to pursue public service
messaging on environmental issues. As we have
asked previously:™®

[C]an we go further - highlighting to New
Zealanders ... that we can all do our part to
improve our environment? Should we embrace
public service messaging about “100% Pure New
Zealand” at home as much as we do overseas?

Education, training and capacity building is also important
for those exercising public functions. For example, the
slow uptake of qualifications for compliance monitoring
and enforcement staff in councils, and the informal nature
of the key education pathway (the Basic Investigative
Skills course), reflect underinvestment and poor
prioritisation of capacity building when compared with
other public functions (planning, engineering etc). Greater
investment in training, and recognition of experience,

is likely to improve recruitment and retention rates in
environmental enforcement by establishing a clear career
pathway.'®® Again, this requires us to think carefully about
incentives, not just strengthen regulations. For example,

a building consent authority-style framework for formal
accreditation of enforcement staff, run through the
Ministry for the Environment (or other agency), may assist
in establishing and maintaining capability.

A future system should strengthen public education
relating to the environment, including through a
review of the school curriculum (and amendments
to the Education Act), a more vigorous approach to
public service messaging, and support for publicly
important career pathways.

It must be conceded, however, that there are broader
societal and cultural pressures to contend with here.
Education and capacity improvements will only go so

far, and regulation is not a silver bullet either. Our values
as New Zealanders may be harder to change through

a formal system. We live in a society that constantly

tells us to want more, that we deserve the latest shiny
thing, and that often remains sceptical of environmental
warnings until it is too late to prevent them. The desirability
of "growth” is instilled into our daily lives, as if endless
increases in resource exploitation and consumption are
both possible and necessary if we are to avoid collapse.
We may find, to our surprise and collective pain, that the
very opposite is true, and that we are reaching the limits of
our model for economic growth.'s” We tend to have blind
faith in the ability of technology to solve our problems,
ignoring the fact that humanity’s history of technological
innovation has tended to create larger problems while
solving others. And there is extreme reluctance to even
mention the phrase population policy, despite the fact that

population growth is a significant driver of environmental
pressures.'s®

The reality is that more people, and constant expectations
for higher standards of living, is putting increasing strain
both on the resources we need and the environment

that must receive our waste. While New Zealanders are
generally more aware than those in some other countries,
there is still a lingering perception among some that
environmental issues are the preserve of "greenies” or

a particular ethical niche, in contrast to the challenging
reality that such issues have existential implications for our
society, economy, and children. As the Tax Working Group
has said, echoing Kate Raworth's powerful message in
Doughnut Economics,®® "environmental challenges call for
profound changes to the structure of economic activity."'s°
But when we are confronted by an advertisement urging
us to address climate change, sandwiched between
advertisements for diesel guzzling SUVs and the latest
meat-based BBQ restaurant, which will win out? And when
we face the prospect of not being able to do something we
did yesterday, in the interests of future generations, what
message will we send our politicians at the polling booths?
There are limits to what a formal system can do, and people
will need to do a lot of soul searching alongside a reform of
our laws, institutions and tools.

Alongside reforms to a formal system, New
Zealanders will need to do a significant amount of
soul searching and test their collective behaviour and
outcomes against their ethics.

13.13 A self-evaluative system

The final cross-cutting element of reform we deal with

in this chapter is the need for meaningful, system-wide,
evaluation.’ In other words, the system needs an inbuilt
mechanism for reviewing the effectiveness of everything
we are doing as a society. That sounds like a fairly obvious
thing to do, but we have a system that, presently, fails to
do so properly. In fact, there has been an abject failure to
properly track the effectiveness of public interventions and
to alter them in response.'®?

There are four key components of a self-evaluative system:
(1)  Gathering robust information

(2) Synthesising and reporting information in a
meaningful, integrated and accessible way

(3) Evaluating the system's performance in light of
that information

(4) Taking corrective action in response

We have already touched upon several aspects of system-
wide evaluation in the context of particular statutes. For
example, we highlighted the importance of requiring clear
targets and triggers for action to be set, and for corrective
action (eg plan or consent reviews, or threatened species
management plans) to be automatically undertaken in
response to those triggers.'®® We also outlined a role for

a Futures Commission in evaluating the performance of
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public authorities (issuing a report card), and requiring
the government to respond.’®* Another example was
where we recommended that compliance monitoring

and enforcement information be included in a broadened
system of environmental reporting.'®® In this chapter,

we take a broader view and consider how all this would
contribute to a system that is responsive, and constantly
striving for improvement, in a future that will be defined by
rapid change and uncertainty.'®

13.14 The importance of information

First, we need robust and useful information, through
monitoring and research. This is to understand:

(1) What outcomes are being realised (eg by
measuring indicators of freshwater quality)

(2) How outcomes are changing over time
(using comparable datasets over meaningful
timeframes, including baseline data)

(3) What is causing outcomes or trends (eg what
human activities are taking place)’®”

(4) How outcomes are changing in response to
interventions (eg regulatory restrictions or pricing
mechanisms)

Monitoring people’s compliance with consents and
permitted activity standards can yield quite detailed
information that can be used not only for the purpose of
enforcing compliance (eg through prosecutions) but also
for understanding environmental indicators and pressures
in particular areas. But the need for information goes well
beyond that needed for compliance purposes, which is
neither strategic nor comprehensive. We need effective
monitoring of the general state of the environment.

It is essential that state of the environment monitoring

is adequately funded. In some cases, that should be
contributed to by central government (where not related
to impacts from a particular section of the regulated
community that can be charged directly).’®® There should
also be an explicit statutory duty for public authorities to
collect, store and analyse environmental data in a manner
that is sufficient to track trends over time.'®® This statutory
direction is currently missing.”® Furthermore, as part of
New Zealand’s environmental reporting regime, central
government should be specifically obliged to analyse
information available, clearly identify any gaps, and make
a plan (and investment case) to address them over time.””

At the moment, there are significant gaps in our
information base. These exist across the board. One
example in urgent need of attention is in relation to waste
streams. Outside of the small proportion of landfills subject
to a disposal levy, we simply do not know how much
waste is being disposed of or its composition.”? That
makes it extremely difficult to measure progress towards
the stated goal of a circular economy,'”® and needs to be
required.” But other examples abound. The Parliamentary
Commissioner for the Environment has recently pointed
out, for instance, that we lack reliable information on
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land cover and a map of how we are using land. More
fundamentally, we lack a core, agreed set of environmental
indicators and consistent time series data.”

All of this suggests an urgent need for a more systematic
national approach to funding and collecting environmental
data based on prioritisation, not (as it has been described)
the "passive harvesting” of information we happen to
have.””® We do not comment on what those priorities
should be specifically, but effort should be aligned with
the imperatives outlined in the principles of a Future
Generations Act. Crucial to that would be the collection of
information relevant to Maori interests, in order to support
Treaty obligations. A national monitoring programme
should be designed in a way that would support the
eventual deployment of an environmental footprint tax
described earlier in this chapter.

That said, good information is not just about

monitoring in the narrow sense of recording particular
environmental indicators. We don't just lack data, we
also lack understanding. Applied scientific research is
therefore vital. Information on state and trend of species
and ecosystems is inadequate due to the chronic
underfunding of fundamental science, most particularly
in the marine area.”” Also crucial will be understanding
what the future may bring. Emerging issues may require
focused attention,””® and should be anticipated rather than
responded to. In our model a Futures Commission would
have a futures scanning role (see Chapter 8), and the
government would be required to respond to its reports
on looming threats and opportunities.

Managing complex decision-making in a context of
high levels of uncertainty will always be challenging (a
reason why the precautionary principle is vital), but the
lack of fundamental data exacerbates this and limits the
potential for effective interventions. There has not been
enough effort to close the gaps in data over the past
decade, if not much longer, and a strategic focus on
doing so is long overdue.
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A spotlight on integrated data management

A future system needs to do much more than just
collect information. How it flows through the system is
also crucial for reasons of efficiency and accessibility.
Regular, integrated environmental reporting,
culminating in periodic glossy publications, is a key
aspect of this. It means that meaningful information
reaches all New Zealanders in accessible form.

However, underlying approaches to how raw data
is managed are also important. Numerous reviews
have raised concerns about the management of
environmental information, from consent level
compliance records through to the management of
environmental data that feeds from a regional level
to a national level. There is ample scope to make
improvements in the way information is collected
and stored at a regional level, the standardisation
of how it is treated and the extent to which it can
be pooled at a national level (and the ease of doing
$0)."”° The Parliamentary Commissioner for the
Environment has recently released a persuasive
report outlining improvements needed in our system
of environmental reporting, highlighting among
other things that there are "inconsistencies galore”
in how, by whom and for what reasons we collect
and analyse data.’°

Doubtless a significant part of the solution is a

greater investment in common software, integrated
databases, and intelligence tools that simplify the
processes used to transfer and aggregate information
that originates from many different places (in terms of
physical locations, institutions, tools, and legislation).®!
For example, councils could usefully be required to
submit and maintain records and monitoring data, in

a common format, within a single national consenting
and compliance database. There could be common
requirements, possibly contained within National
Planning Standards under the RMA or (given it would
not be just about the RMA) within regulations under an
environmental reporting regime.’® That would ease the
process for national level environmental reporting and
make comparisons (and identification of failings and
successes) easier.

In a future system, central government should be
specifically obliged to analyse existing environmental
monitoring data, clearly identify any gaps, and make
a plan to address them over time. Information and
data should be managed in a more integrated and
standardised manner in a national database, or at
least in a form that makes aggregation of data easy at
national and cross-regional levels.

Mackenzie Basin
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13.15 Reporting

The second key component of an effective system

for evaluation is reporting. Information needs not just
to be collected, but to be integrated and presented

in a way that provides both transparency (people

can access it and understand it) and usefulness (it is
interrogated in a way that links causes and effects).
Most councils report in some way, but a general RMA
duty to monitor is not accompanied by an obligation

to provide regular reporting of that information.’®® That
should be introduced, and accompanied by a direction
that it occur in a consistent way across the country.’®
Data could also usefully be subject to audit by Stats NZ
or an independent qualified panel (or experts within an
independent Futures Commission), and synthesised at a
regional level every three years to be published prior to
local government elections.

It was only in 2015 that New Zealand obtained a national
framework for environmental outcomes reporting.

That was a positive, and overdue, step. However, the
framework is focused primarily on reporting biophysical
outcomes (and, as such, is split into a cycle of domain-
based reports - eg the state of our freshwater, our land,
our oceans etc). It does not include reporting on public
interventions or on any responses to those outcomes
(eg the number of consents issued, the instances of
non-compliance and enforcement action, or the use of
economic instruments),’®® let alone link those measures
in a meaningful way to the environmental outcomes that
are being reported on. For example, we may legitimately
wonder: what difference does it actually make to
nationally important indicators when there is a systemic
failure to enforce consent conditions?'®® Or when we
introduce a new NPS? Or when we amend the RMA?

Furthermore, while environmental reporting does talk
about the human activities putting immediate pressure
on the environment (eg agriculture, fisheries etc), it does
not make obvious the links between them or clearly
attribute causation for poor outcomes. Nor is it required
to consider the raft of voluntary or “soft” measures being
taken (eg the use of covenants, community restoration
work, education). These can significantly impact on
environmental indicators in a positive way, or hide the
damage being done by other things (eg enforcement
failures, damaging industries).

Much monitoring and dissemination of information also
currently occurs under different statutory frameworks
in a fragmented way. While that may be appropriate -
monitoring needs to be linked to statutes with particular
purposes (eg pest management, waste minimisation,
pollution control, threatened species), in the future we
need our reporting framework to tell a wider ranging,
integrated, story about our environment. That will need
to incorporate Maori perspectives on the environment,
including traditional knowledge and wisdom
(matauranga Maori).

Overall, we have an environmental reporting framework
focused on describing immediate environmental
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pressures, the resulting state of the environment, and the
impacts or threats that this causes for people (a “pressure,
state, impact” model). It fails to tell a story about two other
crucial things: drivers (underlying causes of degradation)
and responses (what we are doing to make things better
or worse).®” That needs to change. Australia offers a
model whereby those things are more closely integrated,
and we could usefully follow suit.’®® Reporting should also
be more closely aligned with the electoral cycle, to allow
informed debate about environmental issues prior to a
general election.'®®

A spotlight on reporting: Compliance monitoring
and enforcement'°

Reporting on compliance monitoring and enforcement
activities by councils is an area that has had significant
progress made in recent years. The regional sector
has introduced a bespoke reporting framework that

all regional councils and unitary authorities have
contributed to for two successive years: the Regional
CME Metrics project. The first report was released in
May of 2019.

There are opportunities to learn from this project in
designing an integrated reporting framework that draws
on a range of council functions (not just planning and
CME) to link policy interventions and environmental
outcomes more clearly. For example, a fully integrated
model of system performance monitoring and reporting
should have CME nested within it as a subsection, with
clear and obvious links to the wider system (eg linking
CME activities to the outcomes that are actually being
seen in biophysical monitoring).

A future system should see a more integrated and
wide-ranging system of environmental reporting.
Reporting should include not just the results of
state of the environment monitoring, but also tell

a story about underlying causes as well as related
measures taken by public authorities and others
(eg compliance activities). Stronger links need to
be made between outcomes and human actions to
make reporting effective.

13.16 Evaluation

Once we have information in a useful form, we need to
consider what that means. We don't monitor for the sake
of it, or just out of scientific curiosity. We do so in order
to do something in response. As Dr Marie Doole has
pointed out:™®"

It is critical to consider what becomes of information
once it is pooled and available for extraction and

use. A systematic review of the reporting obligations
across the European Commission found a plethora

of reporting obligations (181 across 58 statutes) but
limited requirements for dissemination and use of that
information.’® Ensuring that we have high quality data
is one challenge, but a coherent framework that draws
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it together, uses It for decision-making and responds to
it effectively are also important or we risk monitoring for
the sake of it.

Therefore, we need to ask: have recorded public
interventions been successful (eg positive incentives

for regulatory compliance, product stewardship
schemes)? Have they failed (eg a lack of enforcement,

or underfunding)? Or have they even exacerbated poor
outcomes (eg consenting inappropriate dairy conversions,
or encouraging urban sprawl)?

This step relies on having not just data, but also clear
statements of outcomes sought - including in the form

of targets and bottom lines - against which concepts

like “success” and “failure” can be measured. At present,
we lack targets and clear objectives (except for climate
change). As such, environmental reporting is for the most
part reduced to general statements about positive and
negative trends rather than "achievement” or “failure” of
a system within which those trends are occurring.”®® This
clouds a sense of accountability for the very real problems
we are seeing.

Admittedly, evaluation does already happen in more
specific contexts - for example, in the review of consent
conditions, proposed reviews of emissions targets for
climate change, and in rolling whole of plan reviews - but
seldom at a broader level. In our laws, there are few
outcome-based triggers set in advance for when review
must occur. In Chapter 12, for example, we highlighted
that the classification of a threatened species does not
automatically mean anything for its management or
funding under conservation legislation. Under the RMA,
councils are required only to take "appropriate action”
where "necessary” in light of monitoring results, with

no real clarification about when (or what) measures are

necessary. And the RMA itself seems to be reviewed more
often in response to political priorities (resulting in endless
amendment Acts that are enacted and then undone) than

pre-set trigger points based on the consistent monitoring

of declining biophysical outcomes.

To address such issues, we have suggested that a future
system should require system-wide targets to be set for
environmental outcomes (eg under a Future Generations
Act, the RMA and other relevant legislation), and that
progress towards them should be closely monitored and
assessed through periodic scorecards issued by a Futures
Commission. This should provide powerful incentives

for agencies themselves to self-evaluate (to avoid a

poor scorecard).® The approach aligns with the type of
accountability mechanism we have recently seen put in
place for climate change, whereby progress towards clear
targets is evaluated by a Climate Change Commission.
Yet climate change is not unique in this sense, and other
environmental issues require a robust accountability
framework too. Biodiversity is a clear example.

Robust independence will be vital here. The political
implications of a poor scorecard (issued before a general
election) suggests that evaluation should not be the role
of officials, who may in practice face difficulties when
providing free and frank advice, despite a degree of
independence.’®® We therefore see robust evaluation as a
role for the Futures Commission.

A future system will need to be more self-evaluative.
The need for review or other measures should be
triggered by pre-set indicators. An independent
Futures Commission would play a significant role in
evaluating outcomes and agency performance.

Hauraki Plains

REFORM OF THE RESOURCE MANAGEMENT SYSTEM: A MODEL FOR THE FUTURE



13.17 Corrective action

The fourth and final component of a self-evaluative
system is a firm requirement for corrective action. If poor
outcomes are identified and reported on, then something
concrete needs to happen in response. What a particular
action looks like could vary, depending on the context.
Sometimes corrective action may need to be triggered
directly by a poor outcome, without the need for an
additional step of a review or extensive evaluation. In that
case, the system can be described as self-corrective, not
just self-evaluative. It would actively consider potential
futures in advance, and plans for responses to be rolled
out if certain things occurred.

At central government level, pre-planned responses
might even include a conditional programme of legislative
change. For example, the "backstop” measure of including
biological emissions in the emissions trading scheme, if
an on farm levy system makes insufficient progress, is

a pre-planned corrective measure. So too are triggers
contained in the NPS on Urban Development Capacity,
where sufficient developable land needs to be released

in the event of seeing certain economic indicators
emerge. Similarly, a voluntary and publicly assisted
riparian planting plan in Taranaki has proceeded with

the understanding that, after a certain period of grace,
such measures would become mandatory (essentially, a
regulatory "Plan B").

This general type of approach is a positive one, in

our view. It is precautionary, recognising that there is
sometimes not enough time to go back to the policy
drawing board (for a review) once negative indicators are
obvious. It provides a cascade of carefully considered
backup plans - comparable, in a sense, to the way we deal
with civil defence emergencies and biosecurity incursions.
In fact, that “emergency” analogy is increasingly
appropriate to aspects of environmental decline, and

is reflected in the various conditional reforms we have
included in this report (eg removing rule making functions
and CME responsibility to an arm's length EPA with a
strongly protective mandate, if things did not improve).
The creation of such "backup plans” would be supported
by a Future Commission's role in scanning for future
threats, and an obligation for the government to respond
to those in some way.

In other cases, corrective action may follow a robust
review (rather than being an automatic, pre-planned
response to triggers). A requirement for action following
a review is generally not well provided for in the current
system. For example, national direction under the RMA
is created, reviewed and changed in an ad hoc way,
and there is no requirement for prioritisation based on
the results of environmental monitoring and reporting.
We can see this in the fact that biodiversity has been in
decline for a long time, but we are still awaiting national
policy on it.*® Again, there is only a weak requirement
for "appropriate” action to be taken by local authorities
under the RMA, despite an obligation to monitor plan
effectiveness.'”” And we have already mentioned the
inadequacy of a framework that does not require a
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review, let alone a policy response (eg a management
plan or increased funding), where there is an elevation in
threat status for indigenous species. As Dr Marie Doole
has put it:"®

Once it is established that a species or ecosystem

Is imperilled or an emerging environmental pressure
is causing significant impacts, there are no further
consequences in law. This is a stark example of a
system that lacks triggers and action points where
environmental consequences have policy responses.

There is no point in conducting a review if nothing
comes of it other than a report to sit on a shelf. Where

a need for evaluation is triggered in a future system

- either on a regular basis (ie when reporting occurs)

or when the alarm bells go off in response to trigger
points - we envisage that public authorities would be
required by law to outline how they intend to respond.

In particular, we have pointed out in previous chapters
that the government (and possibly councils) would be
required to respond to a scorecard issued by the Futures
Commission, outlining what corrective measures would
be taken.® This is conceptually similar to what happens
in the Welsh system.2°® Accreditation requirements could
also be introduced for councils exercising environmental
functions.?’" And the government would be required

to review and amend national direction under the

RMA in response to pre-set trigger points based on
environmental indicators.?%?

A future system should have clearer triggers requiring
some form of policy or regulatory action to be taken

in response to the measurement of unacceptable
environmental indicators (or in response to a review
that is triggered by those indicators). Government and
councils would be required to respond to both the
results of environmental reporting and an independent
report card issued by a Futures Commission.

In Figure 13.2, we outline key differences between
the current system and a future system, in terms of
monitoring, reporting and evaluation.
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Type of monitoring and reporting Current situation

Monitoring of public interventions

Monitoring of overall agency
effectiveness

Monitoring of compliance and
enforcement more specifically

Councils monitor the effectiveness
of plans and other methods under
section 35 of the RMA to a variable
standard, but there is limited
oversight and often significant data

gaps.

Extremely limited, other than
voluntary participation by regional
sector in CME audits and overarching
accountability for financial
management (eg to the Office of the
Auditor-General)

Ad hoc and discretionary monitoring
and reporting occurs at a council
level. Annual reporting occurs via the
government's National Monitoring
System, although questions are
inconsistent and there are limited
details. The Compliance and
Enforcement Special Interest Group
(CESIG) metrics programme has
limited integration with broader state
of the environment monitoring and
reporting (ie the outcomes being
seen). There is limited monitoring

of the effectiveness of informal,
education-based CME measures).
There is also limited monitoring of
permitted activity standards.

Mandatory reporting on the
effectiveness of a wider range of
public and private interventions within
an integrated state of the environment
monitoring framework (ie linking
interventions to more clearly defined
outcomes, eg targets)

Accreditation requirements could be
introduced for councils exercising
environmental functions (eg under the
RMA)

Review and oversight through regular
reporting and assessment (eg a
scorecard) by an independent Futures
Commission, following regular reporting

Mandatory CME reporting within an
integrated framework for state of the
environment reporting.

Integration of CESIG metrics into the
government's National Monitoring
System and a CME specific

national report produced, subject

to independent review. A clear link
drawn between CME activities and
the environmental outcomes being
measured. Greater monitoring and
reporting of permitted activities
(including funding).

Figure 13.2: Monitoring and reporting requirements needed to ensure the effective evaluation of council performance in a

future system.
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13.18 Concluding comments

In this penultimate chapter, we have explored two kinds of
matters. First, we looked at a range of separate statutes
that we generally see continuing to operate in a future
system. These include statutes relating to hazardous
substance and genetic modification, biosecurity, heritage,
the management of Crown land, and flood and erosion
control. Almost all existing statutes will require close
attention following framework level reforms, and we have
suggested some areas ripe for exploration.

We looked at waste minimisation more closely, concluding
that the Waste Minimisation Act should remain the
cornerstone of New Zealand's efforts to move towards

a circular economy. Yet it needs to be strengthened,

and its tools (eg product stewardship schemes, product
restrictions, the Waste Minimisation Fund and the waste
disposal levy) need to be used with more vigour.

Secondly, we considered more systemic, cross-cutting
kinds of reforms that would not comfortably fall within
any given statutory framework, or which require a

more holistic perspective. Central to that was funding.
We see merit in expanding the funding and financing
tools available to public authorities (including local
government), providing a more active and strategic
deployment of central government funds, and protecting
vulnerable but essential public functions through greater
hypothecation (requiring defined sources of revenue to be
used for particular purposes).

Money also has powerful incentive effects, and economic
instruments should be used in a more deliberate manner
to improve environmental outcomes. Poor environmental
outcomes seem almost inevitable in the current economic
context, which generally enables harm and renders
environmental efforts costly. Unchecked economic drivers
risk a race towards regulatory bottom lines, which will
then inevitably face mounting pressures to be weakened.

If we wish reform to alter outcomes significantly, we will
need to adjust broad underlying economic settings as
well as regulatory, policy and funding settings. The system
will need to influence people’s behaviour, not just seek to
stop people doing things.?°® We particularly acknowledge
the power of economic instruments, such as taxes and
charges, to help change the way people behave in relation
to the environment.

We echo the findings of the Tax Working Group that we
need to deploy green taxes with more vigour in New
Zealand. We also need more strategic deployment

of subsidies, and public co-investment, to drive
environmental enhancement. Over the longer-term, we
support further investigation and transition towards
measures that will transform our tax base, by embedding
positive incentives into the way we raise revenue. That
would be in the form of an environmental footprint tax
(and rebate) system.?°* While this could be fiscally neutral
(and recycle any revenue into payments for positive
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effects, as with targeted green taxes), it could instead be
designed to generate funds for broader, albeit compatible,
purposes. There will be a number of challenges to work
through, but we do not see those as insurmountable.

It is important to remember also that people respond
to incentives other than financial ones. In fact, the
interplay between economic and moral signals is

a complex and unpredictable one, and needs to be
approached with caution. As such, we have suggested
that a future system engage much more strongly with
people’s underlying behavioural drivers alongside
economic ones. We have recommended the creation of
a cross-agency behavioural nudging unit, and a more
active mandate to investigate and deploy behavioural
incentives to improve environmental outcomes. We also
supported measures to strengthen financial disclosures
and to impose firmer environmental duties on company
directors, and proposed a more active role for the
government in green certification.

Education is also key, and we have proposed a future
system in which environmental and climate issues are
embedded in the Education Act and school curriculum,
where there is a more vigorous approach to public service
messaging, and where there is greater support for publicly
important career pathways. We need to think about how
the attitudes of future generations can be influenced in a
way that prevents the mistakes of the past being repeated.

Finally, we explored the importance of a system that is
self-evaluative. In a way, this brings us full circle. Since
describing the current system in Chapter 4, we have
outlined a series of changes we think would be desirable
in light of our reform criteria. But a system is never static,
and needs the agility to respond to challenges and
opportunities that are difficult to predict.

Information and monitoring is crucial here. Information
must also be synthesised to tell a story that the public
and policy-makers can engage with, and where observed
outcomes link much better to an explanation of what is
causing them and how effective public interventions have
been in influencing them. Finally, the system requires a
much stronger approach to evaluation and corrective
action. It is no use observing and reporting on negative
trends if there is no meaningful obligation to do anything
about it. In particular, more effort needs to go into
establishing trigger points, in advance, for when reviews
and pre-planned responses get deployed. The Biodiversity
Collaborative Group has summed up the need for a self-
evaluative system nicely, in that it is crucial to take:?°°

a comprehensive approach to understanding [what]
is improving or declining. It is not sufficient to simply
encourage actions without knowing what the results
are. It requires nationally consistent monitoring and
reporting in a way that is accessible to everyone. It
also means being prepared to act when things are
clearly declining...
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14. CONCLUDING COMMENTS: A PATHWAY TO REFORM

In this report, we have proposed the bones for a future
resource management system in Aotearoa New Zealand.
A wide range of issues have been traversed, but they are
by no means comprehensive. A great deal of work remains
to be done if we are to see meaningful change to the
way we manage our natural and physical environment.
We hope that this report progresses a much needed
conversation and we welcome constructive debate,
especially in light of the substantial and growing political
appetite for change we are seeing. In particular, we look
forward to engaging with the ideas being progressed by
the government’s independent review group on resource
management system reform.

For ease of presentation, our proposed model has been
described in terms of the key legislative frameworks

that we see operating in the future. How our legislative
landscape would change is shown in Figure 14.1. How the
system as a whole would operate is outlined, in simplified
form, in Figure 14.2. Alongside legal change, institutional
design is crucial. So too is funding. Economic and
behavioural incentives need to play a larger role in driving
change. And New Zealanders have a great deal of soul
searching to do about how we behave in our daily lives.
We need strong social norms and expectations about
environmental wellbeing.

A significant focus of the report has been on the future of
the RMA, to which we have devoted three chapters. We

SYNTHESIS REPORT

have covered a number of aspects of the Act: whether

to split it or make changes to its purpose and principles,
what to do with planning processes, and how to reform
associated institutional settings. We have also explored
the idea of an overarching layer of strategic legislation - a
new Future Generations Act - under which we would

see an integrative layer of strategic and spatial planning.
We have considered where climate change - a defining
issue of our generation - fits in, and aspects of the built/
urban environment. On that front, how we plan and

fund infrastructure, and our associated institutions, are
particularly important, and we acknowledge the important
work that has been undertaken by Infrastructure New
Zealand, the Productivity Commission and others.

We have also floated a new framework for oceans
management - an Oceans Act - and a more integrated
approach to conservation legislation via a Protected Areas
and Species Act.

Underpinning all of this has been our criteria for reform,
and an understanding that different worldviews - whether
we describe them as ecocentric, anthropocentric,
tikanga-based or something else - need to work together.
At root, we are all New Zealanders concerned for our
future and the future of our children. We favour significant
reform, not a continuation of the "tinkering” that has
defined recent times. Below, we outline some of the key
themes of our model.
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We need to inject greater independence and objectivity in decision-making,
to both offset and enhance accountability of elected bodies

Introduce an independent Futures Commission, which
would hold the government to account

We need stronger oversight and system
stewardship

Introduce a Futures Group within government, to align
policy across many different departments

We need central government to be more involved in setting parameters, but
simultaneously to strengthen bottom up initiatives in how action occurs

Require central government to develop a single piece of national direction under the RMA for all matters
of national importance, and provide for novel engagement mechanisms like citizens’ assemblies

We need to define outcomes more strongly, especially in
relation to the natural environment

Reform Part 2 of the RMA, and provide for duties in a new
Future Generations Act

We need to drive positive change, not just respond to it or
react to future harm

Require targets to be set, and hold public authorities
accountable for meeting them

We need to hold firm to existential
environmental limits

Revise Part 2 of the RMA

We need to take a long-term view of long-term issues

Inject more independence in decision-making to overcome short-term
decision making based on election cycles
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We need to rationalise fragmentation in legislation and institutions

Integrate conservation legislation into a single
Protected Areas and Species Act

We need to focus more on a regional level of planning

Require the development of a single combined plan at a regional level under the RMA, and regionalise the
provision of three waters services, with a movement towards greater regionalisation of local government

We need to improve cooperation and coordination
between institutions and legislation

Provide for a level of spatial planning that brings together different institutions with mandates under
different legislation, and review the purposes and principles of separate legislative frameworks

We need to align funding, regulation and institutional incentives

Provide for the development of regional spatial plans that address regulatory and funding
matters, and expand the funding and financing tools available

We need greater predictability and stability in outcomes sought,
but agility in how they are reached

Provide for high level principles in a new Future Generations Act to provide policy
stability, and a more agile process for planning under the RMA

We need to address people's and firms' incentives and motivations to prevent harm
and take positive action, not just prevent things happening

Introduce more economic instruments and behavioural nudging,
and investigate the deployment of an environmental footprint tax

We need to understand how we are tracking, and to change
things if we're not tracking well

Strengthen environmental monitoring requirements, and require action to
be taken based on predetermined trigger points
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Figure 14.1: Legislative design: Statutes in the current and future system
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We do not intend to delve into all of the report’s proposals
in this chapter. That has been done in the overview

of our model presented in the Executive Summary.
Instead, below, we present our model from a different
angle: a purely temporal one. What does our pathway to
reform look like? What should happen when? We have,
throughout our discussion, talked about various short-
term, medium-term and longer-term measures, but in
Figure 14.3 we bring that together to outline how we see
change happening over time.

Overall, we envisage a resource management system
that is quite different from what we have now, but

one that is not completely alien. The RMA would still
be central, although it would share the stage with a
Future Generations Act. Most of the institutions we
already have would remain, although the short-term
democratic accountability of councils and Ministers
would be matched by the longer-term independence
of a Futures Commission. And regulation would still be
pivotal, but at the same time there would be a greater
focus on economic and behavioural drivers. Most
(although not all) of the key building blocks are already
present, but significant recalibration is needed.
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Having sketched out a rough timeline for reform, we would
like to conclude the report by returning to a bigger picture
view. It strikes us that resource management system
reform might seem like an endless cycle of arguing about
the same things. Upon digging out the various papers
produced as part of the fundamental reforms of the late
1980s, one is struck by how much the challenges and
hopes identified by the authors correspond with those
identified in this report. Some of their analysis would not
be out of place and could be copied almost verbatim.
Furthermore, there are some eerie parallels. The chair

of the present government'’s independent review group
on system reform (the Hon Tony Randerson QC) was,

in a previous life, the chair of the then Minister for the
Environment's review group tasked with recommending
changes to the Resource Management Bill before it was
enacted in 1991. And the above-mentioned Minister for
the Environment is now New Zealand's Parliamentary
Commissioner for the Environment.

But the many similarities hide significant differences in
context. We are not just relitigating the same old things.
Environmental indicators have continued to decline since
1991, many now to alarming levels. There is talk of climate
and ecological emergencies, not just sustainability or
protection. We have a larger population. We are a more
diverse society. We have much greater technological
prowess - for both better and worse. We are more digitally
connected. We appreciate much better the importance

-

of issues like climate change. We are more focused on
restoring past ecological damage. And we have a new
generation of engaged young people who have their own
expectations and priorities.

So as we find ourselves heading into a new decade,

we also find ourselves at a crossroads. And despite

the importance of things like legislative boundaries,
institutional settings, purposes and principles, and
regulatory and economic tools, we need to be mindful of
the moral and emotional importance of what as a society
we are trying to do here. The aim should be for people to
look after their environment - indeed, their habitat - in the
same way they look after their children. In fact, there is a
strong connection between the two, and there should be
a similar degree of social abhorrence if there is a failure
to do either. There is an increasingly noticeable social
shift occurring at the moment, and we should harness its
momentum through the reform effort. In doing so, we can
serve as a beacon for a world that is crying out for hope
and example.

And we must remember that while reform can be hard,
and it has costs, significant biophysical, technological
and social change is coming whether we like it or not.
Ultimately, we need to make a positive change now to
safeguard the future of our children, so that they won't
have to deal with the consequences if we don't.

Kaitoke
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