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Compliance, monitoring and enforcement of environmental law is the last line of defence for the 

public interest in nature. Poorly implemented, statutory aspirations may struggle to be achieved 

and the environment ultimately pays the price. Despite its pivotal importance to policy outcomes, 

it is often deprioritised compared with other stages of the policy cycle. This report shines a light 

on the approach of many of our agencies to this important role, provides insight into important 

innovations underway and signals where improvements are needed and what they might look like.
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Enforcement of environmental law is a growing field 
throughout the world and one which is rapidly changing.1 
In recent times, New Zealand too has undergone a swift 
evolution in practice. The purpose of this report is to explain 
the role and importance of enforcing environmental 
compliance and to provide an empirical snapshot of how 
it is practised in New Zealand. The report explores the 
difficult and concerning issues that enforcement raises, 
identifies promising areas of innovation, and proposes 
some potential further solutions. 

Poor compliance and weak enforcement can result 
in regulatory failure and serious environmental harm. 
Evaluating environmental enforcement practice provides 
valuable insights into the strengths and weaknesses of a 
regime and helps to better target expenditure and effort 
to areas most likely to reduce risk of harm. This report has 
three key aims:

1. To outline the role and the importance of 
compliance, monitoring and enforcement (CME) 
of environmental law

2. To demonstrate empirically the current state 
of play in CME around the country and across 
several agencies and several regimes

3. To identify key issues and solutions that will assist 
in strengthening regulatory outcomes

The report was completed following an extensive mixed-
method research approach (discussed in more detail 
in Chapter One). Chapter One provides context and an 
overview for the reader, including briefly canvassing 
key background material for those unfamiliar with 
environmental law enforcement. Chapter Two presents 
an empirical account of the workings of several (although 
not all) environmental law regimes around New Zealand. 
Chapter Three summarises that information and distils 
the highlights and the lowlights, the latter of which 
are attended to in Chapter Four. The section below 
summarises the report’s key recommendations, grouped 
by agency for quick reference.

The enforcement of environmental legal requirements is 
generally fraught with complexities, sometimes severely 
under-resourced and often vulnerable to dissuasion 
for political ends. In order to achieve the purpose of 
our legislation, maintain the public’s confidence in our 
agencies and protect our natural heritage, systemic issues 
in CME must be resolved, with significant improvement 
required across four key areas: 

a. Enhancing the legal basis of enforcement 

b. Bolstering capacity and capability of agencies

c. Ensuring regulator independence 

d. Tracking progress and auditing outcomes 

For each agency, key observations are summarised 
and recommendations are set out in brief. While these 
recommendations are specific, it is likely that they 
represent only a subset of the improvements that 
would be desirable under the relevant topic. Agencies 
are encouraged to further contribute towards the 
development of strategic solutions where possible, and 
to promulgate practical approaches to improve resource 
efficiency and overall outcomes. Recommendations for 
wider change are also highlighted.

Wider recommendations
Some recommendations, particularly those that are 
strategic in nature, require the participation of more than 
one agency and are instead the domain of external parties. 
Where agencies are specifically suggested, their names 
appear in bold type. Key wider recommendations include:

1. Develop enhanced capacity and resources to 
provide oversight of the activities of environmental 
enforcement agencies, including investigating 
public concerns regarding administration of the 
function and the independence of decision-making. 

2. Continue to improve the monitoring and reporting 
processes of environmental enforcement agencies, 
including through the reporting programme of 
Crown Law’s Public Prosecution Unit.

3. Develop training for local body elected officials 
on the CME role to clarify that CME is an 
operational matter and that there needs to be a 
clear separation from governance. Perhaps Local 
Government New Zealand could coordinate 
training of councillors (possibly including Chief 
Executives) along with other courses they 
already provide. The purpose of such training 
is to make clear that CME should be free of 
political interference and reduce the incidence of 
inappropriate involvement.

4. Examine institutional frameworks across all 
environmental legislation to consider whether 
or not they are fit for purpose. Most institutional 
arrangements have been in place for more than 
two decades and there is evidence that many are 
sub-optimal. In the context of ongoing reform, 
institutional arrangements should be revisited on 
an evidence basis and recalibrated to strengthen 
regulatory outcomes. This process should involve 
all relevant regulators and overarching government 
departments, in addition to experts and other 
relevant stakeholders.

5. Develop enhanced protocols and procedures to 
enable regulatory stewardship by environmental 
enforcement agencies. Many deficiencies in 
legislation are well known by implementing officers 

EXECUTIVE SUMMARY AND KEY RECOMMENDATIONS 
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and departments, but progress on addressing them 
through regulatory change is slow. More support 
for the regulatory stewardship role, combined 
with stronger expectations of all environmental 
enforcement agencies, would enable legislation to 
remain fit for purpose for longer. 

6. Develop more robust career pathways for 
natural environment-based enforcement officers 
in councils and other agencies to increase 
recognition, demonstrate capacity and reduce 
turnover rates. The establishment of a continuing 
professional development scheme could be of 
use, similar to ones presently in place for planners 
and engineers. The New Zealand Planning 
Institute, the Resource Management Law 
Association or a bespoke body could coordinate 
such a scheme. The Government Regulatory 
Practice Initiative (G-REG) is likely to be material 
to this sort of endeavour. Any scheme should be 
designed and led by persons with particular CME 
expertise in the relevant regimes.

Department of Conservation (DOC)
DOC’s substantial CME role is presently poorly designed 
and inadequately executed, despite some very capable 
staff and an excellent training initiative. DOC's CME role 
also lacks visibility and is presently allocated very limited 
resources. Key recommendations are:

1. Develop a national strategy to guide CME 
throughout the country, ensuring consistency and 
equity at that scale. The strategy should cover the 
use of powers such as revocation of permits, set 
up clear procedures, and put in place a robust 
accountability regime coordinated at a national 
level.

2. Invest in a compliance database to enable the 
coherent and consistent management of CME-
related tasks, including enhanced national 
oversight and reporting.

3. Continue the present work programme to 
consolidate and refine legislative instruments, 
including standardisation of powers and the 
development of an infringement fine regime 
where appropriate.

4. Ensure that the national training course is 
delivered to all warranted officers in the short 
term and that refresher training is developed to 
maintain knowledge and refine practice.

5. Develop a robust cost-recovery framework that 
alleviates the burden of CME on the taxpayer as 
much as possible, directing it to resource users (in 
the main, but not entirely).

6. Bolster frontline resources and ensure all district 
offices have and use compliance resources, 
directed at areas of greatest risk to the environment. 

Ministry for the Environment (MfE)
MfE currently lacks capacity and expertise to provide 
appropriately qualified oversight and stewardship 
of CME by councils. This long-running lack of focus 
has had national-scale implications because it has 
contributed to 78 different versions of enforcement of 
a single Act proliferating (i.e. one for each council). The 
Ministry is encouraged to sharpen efforts in this area, 
most particularly through the development of up-to-
date national guidance, more effective coordination 
of national reporting on council activity, and the 
development of thought leadership on performance 
evaluation. Given that CME is an operational role not 
undertaken by MfE, it is likely to be beneficial for the 
MInistry to engage more staff with a CME background 
and perhaps establish a dedicated unit to provide 
guidance and oversight of this function under the RMA. 
Tasks for such a unit could include:

1. Develop national direction for CME under the 
RMA, perhaps in the form of guidance, regulation 
or potentially a National Policy Statement or 
National Environmental Standard (including 
refining provisions for cost recovery etc.).

2. Develop and implement a comprehensive best 
practice framework for measuring environmental 
enforcement agency performance to inform the 
questions in the National Monitoring System 
(NMS) survey (and potentially for export to other 
regimes, such as the Exclusive Economic Zone 
and Continental Shelf (Environmental Effects) Act 
2012 (EEZ Act 2012).

3. Develop, in the context of long-term reform of 
environmental legislation, thought leadership on 
present-day institutional arrangements across our 
environmental law within the scope of MfE’s role 
under the Environment Act 1986.

4. Participate in sector capacity building including 
by supporting training initiatives and national and 
regional CME conferences

The development of all thought leadership and guidance 
should be in consultation with relevant stakeholders 
including regulators, non-government organisations, 
enforcement experts and the general public.

Councils
Councils have, overall, received little support and 
guidance in undertaking their CME role. Councils also 
appear to pay varying degrees of attention to this role. 
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The result of this is highly variable practice that ranges 
from professional and generally adequate through to 
demonstrably inadequate or indeed virtually absent. 
There is a clear divergence in capability and capacity 
between regional and unitary councils and district and 
city councils that is not solely attributable to a difference 
in statutory responsibilities. 

Regional and unitary councils have generally improved 
significantly over the past decade in the way they administer 
their CME role. Increasing capacity, professionalisation 
and monitoring and reporting processes are evident. 
A recent trend of engaging experienced enforcement 
officers from other domains (e.g. the police) appears 
to have had a very positive impact on the capability 
of these councils to undertake complex enforcement 
tasks. However, despite these improvements, efforts are 
being undermined in some instances by the sometimes 
politicised nature of environmental enforcement at a 
regional level. However, this is not uniform, suggesting 
that putting the right people and procedures in place can 
minimise such interference.

Although district and city councils enforce the same 
legislation as regional and unitary councils, their RMA 
statutory focus is quite different, being primarily directed 
at land development issues at a local scale, including 
planning controls. District and city councils generally 
dedicate fewer resources to the enforcement role and 
tend to deploy them less effectively. Political involvement 
in enforcement decision-making is more likely to be 
formally enabled by district councils and this must be 
urgently remedied.

The dual economic development and environmental 
protection roles of councils appears to underpin these 
issues.. General recommendations for all councils include 
the following:

1. Enhance and maintain the linkages between policy 
and planning functions and CME functions to 
ensure rules and consent conditions are coherent 
and compliance can be clearly determined. This 
includes providing for ongoing feedback loops, 
where cases of unenforceable conditions being 
attached to consents can be raised to ensure they 
are not ‘recycled’.

2. Ensure staff are adequately trained in basic 
investigative skills and contribute to the 
development of more formalised training options 
over time. Consider providing clear development 
pathways for staff and sending senior officers on 
more advanced training to improve their skillset 
and bolster agency capability.

3. Where a comprehensive cost-recovery approach 
for CME is not already in place, this should be 
developed to alleviate the burden on ratepayers 
and enable increased resourcing.

4. Where a clear and publicly available prosecution 
or enforcement policy is not already present 
and adhered to, this should be developed and 
incorporate best practice approaches such as 
risk-based responses. 

5. Establish and cultivate clear expectations 
regarding the separation of governance and 
operations for CME functions, such as through 
implementing engagement protocols between 
staff and elected representatives.

Regional and unitary councils are encouraged to:

6. Continue to coordinate at a national level and 
provide leadership to territorial authorities as 
resources allow by providing advice, guidance 
and coordinating networking.

7. Provide comprehensive input to initiatives 
at a national scale, most particularly to the 
development of a coherent suite of performance 
indicators to be included in the NMS.

District and city councils are encouraged to:

8. Acquire dedicated staff members that are 
appropriately trained to undertake CME.

9. Continue to seek opportunities to network with 
other councils, participate in sector initiatives and 
share resources wherever possible.

Fish and Game New Zealand
Fish and Game’s distributed structure and heavy reliance 
on honorary rangers presents a challenge to maintaining a 
coherent and consistent enforcement regime at a national 
level. However, Fish and Game generally resources 
and coordinates its role effectively and conducts a 
significant proportion of the overall enforcement of two 
key Acts (Wildlife Act 1953 and Conservation Act 1987) 
as a result. Information technology (IT) and national-
scale coordination and reporting are relatively sound. Key 
recommendations include:

1. Continue to refine the use of the honorary ranger 
scheme to reduce agency exposure and maintain 
regulator credibility.

2. Continue to contribute to national-scale legislative 
reform processes (where the opportunity is 
provided) to bolster the array of statutory tools 
available.

3. Continue to refine the basis of the National 
Reparation Policy, particularly its extrajudicial 
administration and improve transparency of its 
implementation.
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Ministry for Primary Industries 
(MPI) – indigenous forestry
The Sustainable Forest Management Team is a relatively 
small subset of a super-ministry and works with the 
overall Compliance Directorate of MPI in managing 
privately owned indigenous forestry. Overall MPI is 
well prepared for a CME role, with a comprehensive 
and dedicated database to manage activities across 
different regimes, strong working relationships with other 
regulatory agencies, solid in-house training systems, and 
significant capacity to report on the outcomes of efforts. 
Key recommendations include:

1. Develop more comprehensive national-scale 
reporting on the implementation of CME in 
relation to indigenous forestry.

2. Develop proposals for the addition of an 
infringement fine system to the Forestry Act 1949 
to better equip officers to address lower level 
offending in a cost-effective manner.

3. Revisit cost-recovery arrangements set down at 
the time of the 1993 amendment, enabling a more 
equitable spread of the cost burden between 
public and private interests.

Land Information New Zealand 
(LINZ) – high country consents
LINZ appears to have an only limited focus on CME on 
high country pastoral leases. More capacity for oversight 
and audit, and more enthusiastic engagement with 
DOC, would likely enhance regulatory outcomes. Key 
recommendations include:

1. Develop clear and fair standards of engagement 
with DOC to develop coherent and workable 
conditions to impose on high country lease 
holders.

2. Obtain further staff to audit information submitted 
and undertake random inspections.

3. Undertake clearer and more comprehensive 
reporting on CME of discretionary consent 
conditions.

The Overseas Investment Office 
(OIO) – sensitive land purchase
Like LINZ, the OIO has significant discretion in the 
operation of its regulatory role, but is ill-equipped to 
ensure agreed outcomes are being achieved on the 
ground. Further resource has been sought for 2017, which 
should help. Key recommendations include:

1. Develop clear and fair standards of engagement 
with DOC to develop coherent and workable 
conditions to impose on overseas purchasers, 
preferably prior to permissions being issued to 
enhance the incentive to strike an agreement.

2. Develop further capacity to undertake proactive 
compliance checks including random inspections.

3. Develop clear reporting on CME and the use of 
administrative penalties (including details of how 
the amounts are arrived at and how often they 
are used).

QEII National Trust
The QEII National Trust administers the most 
comprehensive and transparent covenant management 
scheme in the country, something that other covenant 
administrator agencies (i.e. councils and DOC) would 
do well to emulate. CME of a voluntary covenant regime 
does not on the face of it sound challenging. However, 
changes in landownership and the people managing the 
covenanted land can present a significant enforcement 
challenge. A long-running and robust covenant monitoring 
programme sets the Trust up well to undertake formal 
enforcement where necessary. Key recommendations 
include:

1. Continue to invest in and maintain IT systems 
that enable efficient management of covenant 
compliance, national oversight and coherent 
reporting.

2. Provide specific training to staff on regulatory 
enforcement practices such as evidence gathering 
and interview techniques to enhance capability 
and reduce the risk of failed actions.

3. Continue to invest in transparent national 
reporting to provide the public with confidence 
that the role is being undertaken efficaciously.
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1INTRODUCTION

Overview
There is nothing more difficult to carry out, nor more 
doubtful of success, nor more dangerous to handle, than 
to initiate a new order of things. For the reformer has 
enemies in all who profit from the old order, and only 
luke-warm defenders in all those who would profit 
from the new order.

—Machiavelli, The Prince (1513)

There is always a gap between the aspirations of policy and 
what is delivered on the ground. What varies is the size of 
the gap. Farber suggests that in the case of environmental 
law, that gap can sometimes be a chasm.2 He goes on to 
note that ‘slippage’ between the goals of environmental 
law and the outcomes on the ground is so ubiquitous as 
to be almost ignored. The slippage in environmental law 
is generally more complex than other law, as it arises not 
simply from bad behaviour but also from a litany of sources 
throughout the policy cycle (e.g. a failure to act by the 
regulator, government passing unsupported aspirational 
law that invites significant slippage, significant discretion 
generally given to environmental regulators, etc.).3 

Compliance, monitoring and enforcement (CME) is key: 
no environmental law or regulation will be effective in 
changing behaviour if it is not enforced: just having law is 
simply not enough.4 CME of environmental law is the last 
line of defence protecting the public interest in a healthy 
environment in the face of pressures to extract from and 
consume nature. There are many constraints on achieving 
effective enforcement and these undermine the public 
interest purpose of environmental legislation, which is 
usually to protect public goods from harm. 

Addressing environmental offending
Environmental offending is relatively new because 
environmental law is a recent development. Most 

environmental law was promulgated in just the last few 
decades. While other more established areas of law 
have enjoyed hundreds of years of embedment (tax law, 
property law and family law), environmental law barely 
existed before the second half of the twentieth century, 
and was little enforced where it did. Environmental law 
has neither the comprehensive social support nor the 
extensive common or case law backing that characterise 
many other branches of law. Institutions implementing the 
law (and particularly those responsible for enforcement of 
compliance) tend to be immature, with nascent regimes 
and poorly understood mandates.

Environmental offending spans a wide gamut of activities 
from wildlife trafficking (some of the most high profile of 
its type) through to timber theft, illegal fisheries, waste 
trafficking, illegal land use change, dumping and pollution. 
Environmental offending often has impacts extending 
far beyond the damaged site and people specifically 
injured by it (if there are any). It compounds the impact 
of poor environmental management generally and takes 
away from the potential of future generations to provide 
for their needs. Globally, environmental offending also 
undermines peace efforts, aggravates socioeconomic 
inequality, and introduces new levels and forms of conflict 
in already unsafe areas. Unlawful environmental activities 
also deprive communities and governments of resources 
and revenue and undercut lawful activities.5 

Environmental offending and its subsets, such as wildlife 
trafficking, are thought to be one of the prevalent forms 
of offending globally, and has become increasingly 
sophisticated. It is today one of the most profitable types 
of illegal activities.6 The scope and spectrum of illegal 
environmental activities is growing at an alarming rate 
around the world, approximately 2–3 times the rate of 
the global economy.7 The United Nations Environment 
Programme (UNEP) and INTERPOL note that it has grown 
into the world’s fourth-largest offending sector (after drug 

CHAPTER ONE: INTRODUCTION

Dawn at Whangamata. John Leathwick
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trafficking, counterfeiting and human trafficking, in that 
order) in a matter of a few decades.8 

Such profitable ventures continue due to politically 
derived reluctance to use the full force of the law against 
perpetrators. Environmental offending still carries the 
mantle of being a ‘victimless crime’, with even the most 
grievous breaches being considered minor compared with 
other lawbreaking. This trivialisation is evident throughout 
our environmental legal system and those internationally.9 
One way this is demonstrated is through the ability of 
companies and individuals to take out environmental 

liability insurance to guard against the impact of 
enforcement where it does occur (see Case Study 1).

The nature of environmental enforcement 
internationally
Environmental regulatory systems are fraught with 
complexity, political pressures and warring objectives 
between advocates for the public interest and those 
arguing for the private interest (which includes low 
compliance costs and few constraints on environmentally 
damaging activity).13 It is a hostile context in which to 

Case Study 1 
What is environmental liability 
insurance?
A growing trend in the insurance industry is the use of 
bespoke environmental liability insurance, marketed 
under various names, in recognition of the increasing 
likelihood of formal enforcement action being taken 
over environmental breaches.11 Existing products 
such as Statutory Liability Insurance (commonly held 
throughout the private sector) have always provided 
some measure of protection against the implications of 
an environmental pollution incident, but environmental 
liability insurance is much more comprehensive. Not 
only can it cover the initial response to the spill (cleanup/
reparation), but can also cover fines and even the public 
relations costs of managing the reputational risk.12 

Environmental liability insurance may have some 
positives to offer, including enabling prompt rehabilitation 
to protect and restore environmental values and ensuring 
prompt payment of fines and other costs to public 
agencies carrying out regulatory tasks. Vetting processes 
for newly insured parties may also encourage process 
improvement and a reduction in the risk of a breach. For 
example, a staff member of a New Zealand company 
offering environmental liability insurance interviewed 
for this report said they did not insure ‘dodgy operators’: 
‘We don’t insure burning buildings.’ Some jurisdictions 
are now making moves to render environmental liability 
insurance compulsory in recognition of these strengths, 
including New South Wales. 

However, whatever its merits, it is remarkable that 
insurance against environmental criminal penalties can 
be taken out at all. It is noted that no such provisions 
are being entertained for domestic violence, fraud or 
health and safety legal requirements. In fact, the Health 
and Safety at Work Act 2015 explicitly forbids offenders 
from being protected through insurance (other than for 
legal costs and the costs for reparation):

29 Insurance against fines unlawful

(1) To the extent that an insurance policy or a 
contract of insurance indemnifies or purports to 
indemnify a person for the person’s liability to 
pay a fine or infringement fee under this Act,—

 (a) the policy or contract is of no effect; and

 (b)  no court or tribunal has jurisdiction to grant 
relief in respect of the policy or contract, 
whether under section 7 of the Illegal 
Contracts Act 1970 or otherwise.

(2) A person must not—

 (a)  enter into, or offer to enter into, a policy or 
contract described in subsection (1); or

 (b)  indemnify, or offer to indemnify, another 
person for the other person’s liability to pay a 
fine or an infringement fee under this Act; or

 (c)  be indemnified, or agree to be indemnified, 
by another person for that person’s liability 
to pay a fine or an infringement fee under 
this Act; or

 (d)  pay to another person, or receive from 
another person, an indemnity for a fine or an 
infringement fee under this Act.

(3) A person who contravenes subsection (2) 
commits an offence and is liable on conviction,—

 (a)  for an individual, to a fine not exceeding 
$50,000:

 (b)  for any other person, to a fine not exceeding 
$250,000.13 

So while the Health and Safety at Work Act 2015 allows 
for reparation costs to be covered, it prohibits insurance 
for fines (unlike environmental liability insurance). It is 
probable that the mere existence of environmental 
liability insurance for fines demonstrates a normative 
attitude that considers environmental offending to 
be of less concern than other forms of offending and 
wrongdoing. Notwithstanding this overarching concern, 
retaining the ability to insure for reparation and cleanup 
would appear to have significant public interest benefit. 
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design good law and then to achieve a high degree of 
compliance. This is primarily due to underlying drivers 
against the effective protection of public goods, and is 
made worse by proximal drivers that further erode the 
potential of regulatory enforcement tools to support 
positive outcomes. These drivers impact all aspects of 
environmental law, including the drafting of the legislation, 
the promulgation of policies and regulations, the writing 
of plans and other regulatory programmes and finally 
CME – the last line of defence.

Overall, a country can severely degrade its ecosystems 
and enjoy medium-term benefits without measurable 
decline in its fiscal position for many years.14 This fact 
speaks to the essence of environmental offending’s 
point of difference with offending related to violence or 
property theft. It is characterised by concentrated private 
benefits but diffuse public costs, with benefits tending 
to accrue immediately, while costs are cumulative and 
often long-term. While unlawful activities may be highly 
lucrative to individuals, the rest of the population feels the 
loss only weakly, and perhaps not for a very long time. 
The smuggling of parrots’ eggs, the illegal discharge of 
effluent into waterways or the clubbing of baby seals – 
although abhorrent in principle – simply do not carry 
the individually felt costs of burglary, violence or wilful 
damage. As a result, environmental offending is typically 
primarily reliant on public sector enforcement because 
direct impacts on other individuals who might be capable 
of, or willing to, file a case are generally minimal.15 This 
translates into a generally weak public mandate for 
rigorous enforcement of environmental law compared 
with other forms of offending.

The generally weak public mandate is rendered more 
risky due to the predictable under-resourcing of the 
function. Budgets for CME activities are being more 
and more constrained internationally and enforcement 
agencies must increasingly perform at higher levels with 
fewer resources.16 Environmental regulators must contend 
with a wide range of unlawful behaviour, from those 
generally compliant (but requiring education) through 
to transnational offending syndicates involved in wildlife 
trafficking or dumping of hazardous waste. The volume 
and agility of the resources of relevant enforcement 
agencies is thus rarely a match for sophisticated criminal 
networks, determined individuals17 and the general scale 
of illegal activity. The enforcement function is seldom 
valued by politicians and subject to wild swings in focus 
by administrators depending on political and economic 
influences.18 Fundamentally, this tension results from the 
political power of vested interests who would otherwise 
be on the receiving end of CME efforts. 

Quite apart from political barriers to effective and well-
resourced enforcement, there are fundamental technical 
challenges associated with compliance assurance for 
natural values. Much of the environment is out of public 
sight and difficult to access, most particularly marine areas 

and the remote backcountry. The probability of detection 
can be exceedingly low.19 Officers putting themselves on 
the ‘front line’ for environmental regulators also risk serious 
assault and injury, something which their training may not 
equip them for. The risk to environmental enforcement 
officers is very high compared with other enforcement 
officials.20 The reasons for this can be summarised as: a 
perception of limited authority (while the authority of the 
police is recognised widely, the powers of a wildlife officer 
being rarely understood by the public), a lack of backup 
close at hand, limited communications, and the frequency 
of encountering persons with weapons. Environmental 
enforcement officers can often unknowingly walk into 
tense situations and be ill-prepared for what transpires. It 
is a challenging and often dangerous occupation.

So what have we learned? CME of environmental law is 
the last line of defence of the public interest, but there are 
compelling and powerful drivers at work to undermine its 
effectiveness. These drivers comprise underlying political 
and economic hostilities towards forcing behaviour 
change, as well as more obvious technical barriers to 
effectiveness. They combine to ensure that CME is given 
low priority and very limited resourcing, meaning that its 
implementation is uncertain, contestable and therefore 
highly variable in practice. This report examines how 
these tensions play out in New Zealand.

CME
What is CME?
CME consists of all measures to procure compliance 
with rules or other requirements, any formal sanctions 
used and the process of monitoring for breaches (and 
the subsequent return to compliance). The core aim of 
compliance and enforcement actions is to affect desirable 
behaviour change to achieve the purpose of the relevant 
legislation. For the purpose of this report, the definition of 
these (usually joint) functions is set out below:

 Compliance means adherence to the law.

  Monitoring means the activities carried out by 
agencies to assess compliance with the law, and to 
respond to complaints from the public about potential 
breaches (i.e. compliance monitoring).

  Enforcement means the actions taken by agencies 
to respond to non-compliance with the law (inclusive 
of formal and informal actions) with the aim of 
ensuring compliance. 

CME refers to these joint functions in general; however 
they are implemented by a particular agency. CME is not 
state of the environment reporting, although the two are 
of course related.

CME is generally viewed as a spectrum of activities 
ranging from compliance monitoring and providing 
compliance assistance to individuals or companies 
through to carrying out formal enforcement actions and 



4 LAST LINE OF DEFENCE

monitoring the return to compliance. For example, the 
US Environmental Protection Agency describes the five 
aspects of the function as:

• Providing compliance assistance

• Promoting compliance incentives

• Compliance monitoring

• Enforcement response

• Monitoring return to compliance21 

For intentional offenders, the private benefit to be gained 
from the offending compared with the risk of discovery 
and sanction can often be weighed up, with eventual 
penalties being seen as a ‘cost of doing business’. For 
unintentional offenders, softer and more education-
based responses are generally preferable (at least 
initially). The root of the compliance spectrum lies in the 
spectrum-like nature of the motivations or reasons for 
non-compliance and the resulting tailored responses 
(see Figure 1.1).

The Braithwaite Compliance Triangle (the ‘pyramid of 
responsive regulation’) sets out the nature of CME in a 
way that is internationally accepted and is recognised 
by most of New Zealand’s regulatory systems. It arose 
from work undertaken in the early 1990s to identify what 
effective regulatory systems actually looked like. As 
the triangle is ascended, costs to the agency increase 
and risk and sanctions to the individual also elevate 
(see Figure 1.2). The key message of the model is that 
it accepts that most people are generally willing to 
comply, and the proportion of the regulated community 
requiring progressively stricter sanctions gets smaller 
and smaller.

People who decide 
not to comply

Use the full  
force of the law

High

Level of com
pliance costs

Low

Deter by detection

Assist to comply

Make it easy to comply

Compliance Strategy

Create pressure down

People who don’t 
want to comply

People who are willing to 
do the right thing

People who try but  
don’t always succeed in 
doing the right thing

 

Figure 1.2 Braithwaite Compliance Triangle
Source: Office of the Auditor-General (2007).

Further, a compliance approach focused upon deterrence 
through heavy measures, with insufficient investment on 
softer educative approaches, will result in a regulated 
community uncertain of its requirements. Conversely an 
approach wholly based on education and softer measures 
that does not or only rarely contemplates more punitive 
approaches is unlikely to drive desired behaviour. Ayres 
and Braithwaite argue that

  the greater the heights of tough enforcement to 
which the agency can escalate (at the apex of its 
enforcement pyramid), the more effective the agency 
will be at securing compliance and less likely that it 
will have to resort to tough enforcement. Regulatory 
agencies will be able to speak more softly when they 
are perceived as carrying big sticks.22 

This perception comes only from action and visibility. 
Agencies must demonstrate a willingness to move up 

Criminal

Full force 
of the law

Recognise 
and reward

Chancer

Enforce Educate Enable Engage

Careless

Encourage improvement

Confused Compliant Champion

Figure 1.1 Compliance spectrum Source: South Australian Government (2014).
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the Compliance Triangle, if early advice is disregarded, in 
order to compel compliance. Wasserman points out:

  Each higher-order enforcement response carries with 
it a multiplier effect in its deterrent value. Initially, to 
build credibility, officials may be forced to utilise more 
costly formal administrative or judicial action. When 
a track record is established the expectation is that 
in most instances a simple notice will send violaters 
scrambling to resolve quickly a compliance problem 
or negotiate its resolution co-operatively.23 

In other words, informal or lower level warnings that are 
not followed up or appropriately escalated reduce the 
credibility of the regulator in the eyes of the regulated 
community, thus making compliance less, not more, likely. 

There are strong incentives against rigorous and 
consistent CME of environmental law. This pressure 
can result in agencies taking softer measures for longer 
than is appropriate, or being directly prevented by their 
political masters from upscaling enforcement efforts, 
even for the worst offenders. As a result, chronically 
non-compliant activities (such as repeat dairy 
discharge, acid mine drainage or industrial air pollution) 
can continue unabated far longer than necessary. This 
is particularly common where an industry has political 
or economic power, and the agency is reluctant to get 
offside with them. 

The rise of risk-based compliance programmes helps 
counter this pressure by driving activities and expenditure 
of resources towards the activities most likely to pose a risk 
to the environment. Not all environmental harm is equal in 
its magnitude and not all players in the regulatory system 
are equally likely to infringe the requirements. Risk-based 
targeting of CME action is a growing movement that 
recognises the risk of environmental harm and unlawful 
behaviour is not evenly spread across a regulated 
community. This has been demonstrated empirically 
many times, including for industrial air pollution incidents 
in Milwaukee in the United States. Collins demonstrated 
that 10% of all emitters (30 of 299) contributed 90% of 
the overall health risk. Compliance strategies targeting 
the highest risk areas will generate the best overall 
outcomes for people and the environment and ensure 
that agencies marshal available resources to best effect.24 
Such targeting also erodes the ability for political power 
to distort CME operations (providing ‘high risk’ activities 
are properly identified). Risk-based strategies should not, 
however, be used for the primary purpose of disguising 
patently inadequate resourcing.

Who does CME?
In New Zealand, there are three primary agencies 
tasked with CME of environmental law: customs 
agencies, the police, and environmental regulators. 
This research focuses primarily on the third category. 
Pink and Marshall defined three types of environmental 

regulators: environmental protection agencies (dedicated 
regulators undertaking activities closely aligned with 
the traditional four main media: air, water, pollution and 
waste); environmental commodity agencies (commodity 
[media]-oriented bodies undertaking activities aligned 
with a specific matter, subject or geographic location 
[and associated commodities, sectors and industries 
they have been established to administer and regulate]); 
and hybrid environmental agencies (government bodies 
that to varying degrees combine policy, programmatic 
and regulatory activities and responsibilities).25 Most 
environmental regulators in New Zealand are hybrid 
environmental agencies.

Administering agencies operationalise the CME activities 
set down in the relevant legislation and do so in different 
ways depending on the ‘regulatory stance’ of the agency, 
the political priority afforded to the role and the resources 
allocated. Another material factor is the other roles the 
agency performs, some of which may directly conflict with 
a robust CME regime. Given that most of New Zealand’s 
environmental regulators are hybrid environmental 
agencies, different and conflicting roles is a common 
feature and the interplay between them is usually 
influential on CME (sometimes resulting in ‘capture’ – see 
Case Study 2). 

How much is ‘enough’?
That enforcement of law is needed is rarely questioned; it 
is broadly recognised that compliance and enforcement 
programmes play a key role in regulatory systems.26,27,28 
But the question of just how much enforcement is needed 
is often raised, as is that of the most effective and efficient 
way for it to be undertaken.29 In order to build a case for 
more resourcing, one must first establish how much CME 
is ‘enough’. And why CME should receive resources that 
other agency functions do not, or be elevated in priority 
over other tasks? To begin with, the goal must be clear. 

From a regulator’s perspective, the goal of any 
enforcement programme should be compliance: where a 
regulated community is ‘meeting expected behaviours’.30 

Two key risks for regulators’ credibility exist that may 
drive efforts: the perception that they don’t act when 
intervention by them is required, or that they do act, but 
improperly or outside the law.31 Above this, regulators 
must keep wider goals in mind: such as the views of the 
regulated community and what the relevant legislation 
aspires to achieve. Regulated communities may see an 
effective regime as one that minimises or eliminates free-
riding and maintains a level playing field, while the wider 
community may see ‘enough’ as the protection of the 
environment as intended by the law, and that lawbreakers 
receive appropriate treatment when discovered.

Effective CME requires that all agencies should have 
resources sufficient to undertake at least the following:
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• Establish transparent and efficient internal 
systems and processes to administer their 
regulatory functions, including hardware, software 
and reporting innovations as needed.

• Attract and retain staff of appropriate calibre to 
undertake the regulatory role, or at least be able 
to access them when needed.

• Budget for timely and efficient compliance 
monitoring for consented activities that pose a risk 
to the environment and recover the costs primarily 
from resource users.

• Ensure rapid incident response that can be 
appropriately scaled to the level of risk so that all 
issues are addressed in a timely manner.

• Provide timely and accurate advice and 
information that is accessible by the general 
public and regulated community in relation to 
CME matters.

• Adequate and appropriate escalation in the case 
of non-compliance that is of an appropriate level 
to match the gravity of the issue.

The role of others in supporting and promoting 
compliance
There are important roles and responsibilities for the 
public, civil society non-governmental organisations 
(NGOs) and industries in identifying non-compliance 
and taking action to improve compliance. The general 
public have an important role to play in environmental 
enforcement, not only as the external ‘eyes and ears’ of 
regulators that can complain when they see something 
happening that they think is illegal, but also through 
more formal involvement on an individual basis (e.g. 
the honorary ranger regimes that are briefly outlined 
under each relevant agency). The role of the public also 
extends, in some regimes, to taking formal action against 
offenders or agencies that are perceived to be acting 
unlawfully (or to be failing to address unlawful behaviour). 
In New Zealand such action is less common than other 
jurisdictions (e.g. the United States) due to the time and 
cost required.

Civil society NGOs and other public interest groups are 
empowered to take legal action on non-compliance 
throughout our environmental and general law, and have 
on occasion. Examples of where civil enforcement has 
been attempted in New Zealand include: 

• The Royal Forest and Bird Protection Society 
(Forest and Bird) seeking an interim enforcement 
order against a landowner alleged to be illegally 
clearing land at Hawea Flat in 2014

• The Northland Environmental Protection Society 
seeking judicial review of the meaning of ‘finished 
product’ under the Forests Act 1949 in respect 

Case Study 2 
What is regulatory capture and how 
does it impact enforcement?
Regulatory capture arises when an industry or sector 
exerts undue influence over a regulator, eroding 
the enthusiasm or likelihood of the enforcement 
agent taking appropriate action in the event of non-
compliance. It can be defined as

  a process by which regulation . . . is consistently or 
repeatedly directed away from the public interest 
and toward the interests of the regulated industry 
by the intent and action of the industry itself.32 

Regulation refers to both the introduction of laws 
which curtail the activities of vested interests and their 
implementation (including robust follow-through). 
Capture can be exerted at a number of levels and in 
a range of different ways, including through exerting 
direct political influence at a central government 
level, developing close personal relationships with 
regulatory staff, and/or directly recruiting agency 
staff from industry.

Some of the consequences of regulatory capture in 
enforcement include:

• Politicians with a close association with the 
regulated industry reducing the resourcing 
available to regulators to undertake CME.

• Senior management of regulators, including 
CEOs, reducing resources for enforcement 
through funding cuts, redirection of staff or 
reallocation of enforcement effort to activities 
that are less likely to impact on industry 
participants.

• Policies being introduced that alter work 
practices to favour vested interests over 
the public interest or enable inappropriate 
arrangements to persist where they arguably 
breach basic principles of good regulation. 

Where powerful interests exert unreasonable 
pressure on regulatory agencies, the effectiveness 
of the enforcement regime is usually one of the 
first aspects demonstrably affected. Regulators 
must retain independence and reasonable distance 
from their regulated communities to drive desirable 
outcomes that are in the public interest. Regulatory 
capture has been identified as an issue of concern 
in a number of New Zealand regulators, including 
the Ministry for Primary Industries (MPI) in respect 
of the commercial fishing industry,33 and councils 
in respect of the agricultural industry (specifically 
dairy farming).34 
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of the compliance of swamp kauri exports 
administered by MPI

• The Environmental Defence Society seeking 
an interim enforcement order against the 
Mackenzie District Council and Environment 
Canterbury over failing to take action on 
the alleged misinterpretation of the rule in 
the relevant planning instruments enabling 
significant clearance of dryland ecosystems

 While this report focuses on the actions of agencies, 
it is recognised that public actions can be highly 
effective in supporting (and sometimes acting as a 
surrogate for) agency interventions.

Most industries recognise that they have a duty to 
support and encourage best practice and address 
recidivist offenders within their groups. Many 
industries maintain codes of practice to help their 
members to make good choices and keep their 
operations within the law. Peer pressure within 
an industry to comply, and so protect its social 
licence to operate, can be an important catalyst for 
promoting compliance. Industries collectively have 
a keen interest in supporting some enforcement 
activities of regulators, because a key benefit of 
robust enforcement is elimination of free riders: 
members of a regulated community who choose not 
to comply with the law can avoid compliance costs 
and therefore gain an economic advantage over 
those who do. 

Examples where industries have pressured regulators 
to be more energetic and to develop a more level 
playing field across industry participants include 
the tourism industry’s efforts to secure better 
performance on concessions monitoring from the 
Department of Conservation (DOC) and the fishing 
industry’s encouragement for MPI to address non-
compliant fishing. This pressure is often generated 
by the industry’s self-interest in protecting access 
and property rights. It is also motivated by the 
viewpoint that, in the absence of a credible regulator, 
the usually significant expenditure on meeting 
compliance standards is ‘wasted’. Uproar from 
regulated communities has sometimes been material 
in driving very significant restructures of government 
departments (see Case Study 3). Other industries 
operate in such a way as to drive regulator focus 
away from their operations and are routinely critical 
of agencies undertaking enforcement. And within 
industries, individual companies also vary significantly.

Enforcing environmental law in New 
Zealand
New Zealand’s environmental laws – like those in 
most countries – are diffuse and lack coordination. 

Case Study 3 
The shake-up of the Victoria Environment 
Protection Authority
The Victorian EPA was one of the first environmental 
protection agencies in the world when it came into being 
in 1971, behind only those of Sweden and the United States. 
Recently it was rocked by a series of poor reviews, including 
one from the Victorian Auditor-General Office in 2010, and 
widespread criticism from regulated communities that the 
staff were inconsistent and unreliable, that statutory notices 
were not being followed up, and that enforcement actions 
were not appropriately escalated in cases of recidivist 
offending. It was accused of failing to maintain a level playing 
field and these controversies catalysed a period of significant 
upheaval for the organisation.

All warrants and prior training were rescinded and set aside. 
Staff members were fully retrained and warrants reissued only 
when competency could be demonstrated. This rebuilding 
‘from the ground up’ was costly and time-consuming 
but resulted in significant transformation and increased 
consistency of actions, as well as boosted resourcing. While 
resources have increased somewhat, they continue to fall 
short of what is needed and prioritisation is strictly risk-based, 
ensuring resources are deployed to enforcement issues that 
constitute the most significant risk to the environment. This 
has demanded a more robust tracking of compliance history, 
a fundamental requirement of a risk-based compliance 
strategy.

As a result, the EPA is comparatively better-resourced and 
much more science-based than before, having invested 
significantly in training and driving changes to internal 
culture. This process of upheaval and clear improvement 
in their conduct demonstrates the value of robust oversight 
and auditing, and the importance of properly trained staff 
and managers in establishing a credible regulatory regime. 
However, challenges remain.

In early 2016 there was another audit, this time by the ‘Ministe-
rial Advisory Committee into the role, powers and governance 
structures of the Victorian Environment Protection Authority 
(EPA)'. The results of the review were publicly released in May 
2016 and include significant recommendations to improve 
both the EPA and the wider regulatory system, including:

• Increasing third party appeal rights

• Higher criminal penalties for offenders

• A more ‘robust prosecution culture35 

These additional reforms suggest that the restructuring was 
only partly successful and that internal changes alone will 
not necessarily enhance a regulatory regime sufficiently; 
changes to underlying legislation may be required.36 The 
review’s recommendations are under consideration by the 
Victorian Government.
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Their implementation is reliant upon the disconnected 
efforts of multiple agencies with varying practices, 
reflecting different agency mandates. New Zealand’s 
environmental enforcement is also relatively decentralised 
compared to many other jurisdictions around the world, 
meaning complex regulatory roles are often administered 
by agencies that are very small by international standards. 
Consequently, approaches to enforcement are diverse. 
This report attempts to disentangle this complexity by 
dividing the discussion into an analysis of the law that 
forms the basis of enforcement, the nature of the agency 
implementing that law, and the practice that each adopts. 

While agencies as described in this report may appear to 
operate in isolation from each other, that is only for the sake 
of clarity, and the importance of interagency cooperation 
is well recognised (see Case Study 4). The purpose 
of environmental enforcement networks is to bolster 
capability, thereby increasing the potential for effective 
compliance and enforcement to occur. The strong political 
drivers against this endeavour are likely to also act to limit 
effective networking (at least at a formal level).

Evaluation of CME to date
Far beyond the environmental realm, New Zealand’s 
track record in regulatory compliance has often been the 

Case Study 4 
Working together – environmental 
enforcement networks in New 
Zealand
Environmental regulators in New Zealand do not 
operate in isolation or completely independently. They 
regularly (formally and informally) network to improve 
outcomes. Such networking ‘provides a practical basis 
for intervention in areas that are by their nature complex 
and multifaceted'.37 Networking is particularly important 
in the area of wildlife offending, for example, because it 
is generally international in scale. 

Sometimes working together is required by the law and 
is important for health and safety reasons. For example, 
under the Resource Management Act 1991 (RMA), 
council officers can only execute a search warrant 
with a sworn police officer present, and many councils 
also request a police escort for potentially dangerous 
situations. Positive working relationships with police 
officers benefit councils and other environmental 
agencies significantly and help ensure the safety and 
wellbeing of the community.

Agencies which have the same mandate, but which are 
geographically distinct, also commonly work together. 
Strong working relationships exist between regional 
councils within the Compliance and Enforcement 
Special Interest Group (CESIG). However, district and 
city councils are far less networked and efforts to 
coalesce their efforts would be fruitful. There are many 
more territorial authorities than regional councils and 
unitary authorities, so it can be hard to herd them 
together. Small collaborative groups of district councils 
operate around the country, such as in the Waikato 
and Wellington regions, due to the regional councils 
convening a regular forum for nearby district and city 
councils to talk over common issues.

Collective efforts of council officers have also given 
rise to a number of networking and information-

sharing events across the country. Most notably, the 
New Zealand Environmental Compliance Conference 
has significantly catalysed the networking of 
frontline officers during its several years of operation. 
Approximately 150–200 enforcement officers from 
across the country regularly attend this event which 
is convened in a main city and is the only conference 
that enables this to occur. Such events seem to attract 
little support from central government, most notably 
the Ministry for the Environment (MfE), which has 
a statutory role in overseeing good environmental 
administration.

Best practice networks and other institutions to 
promote working together are also common. The 
Combined Law Agency Group (CLAG) provides an 
opportunity for a range of government organisations to 
share experience and knowledge easily, ensuring that 
key intelligence on offenders is available to all. CLAG 
members have, on several occasions, come together to 
undertake joint operations on environmental offending 
matters. This is considered a very successful model. 
CLAG has a national committee and a regional network 
and generally holds meetings each month, with a 
national conference held annually. 

The Investigators Best Practice Network is also 
comprised of regional council officers. This network 
appears to be less active than in the past, possibly due 
to a change in personnel. New Zealand also has some 
involvement in the Australasian Environmental Law 
Enforcement and Regulators neTwork (AELERT) based 
in Adelaide. Despite a history of being very active, 
AELERT also seems less energetic now, and has shifted 
away from focusing on relevant areas such as wildlife 
offending. These examples demonstrate that sustaining 
environmental enforcement networks is hard work and 
may be deprioritised where low resourcing or other 
priorities interfere with members’ time (see Case Study 
11 for how the nature and role of enforcement networks 
can change over time).



9INTRODUCTION

subject of critique. For example, regulatory failure was 
blamed for the significant loss of life in the Pike River 
Mine disaster of 2010. The enforcement practices of 
environmental agencies seem only rarely subject to 
systematic review in New Zealand, although some 
recent studies are germane. A review of public 
prosecutions in 2011 contains some important 
general learning for environmental enforcement 
agencies. The review (conducted by Spencer) noted 
the following points, among many others:

• The Solicitor-General’s Prosecution 
Guidelines are very useful, but ‘their 
effectiveness as an oversight tool is 
undermined by the fact that compliance 
is voluntary… and there is no monitoring 
system in place’.

• Decision-making in enforcement agencies is 
not monitored to promote independence.

• There is a lack of reporting requirements by 
agencies on the prosecutions they conduct.38 

The review concluded with a series of 
recommendations, including that compliance with 
the Solicitor-General’s Prosecution Guidelines should 
be mandatory, that the guidelines should clearly 
require independent decision-making, and that this 
should be monitored.39 A key response to this review 
was the advent of a reporting framework for public 
prosecutions (see Case Study 5). 

A 2014 report by the Productivity Commission 
determined a range of factors that led to regulatory 
failures. The report identified the following failures 
specific to the RMA:

• Insufficient monitoring of RMA compliance by 
councils 

• Lack of council focus on compliance 
monitoring and weak allocation of 
enforcement resources to high risk activities 

• Insufficient penalties for deterring non-
compliance 

• Absence of adequate cost-recovery 
mechanisms to fund CME activities40 

The report also questioned the quality of regulator 
decision-making in New Zealand, the internal 
governance of the regulator the decision-making 
processes (and who participates), and the 
discretion available to officers. The Commission 
stated that information on the latter two points 
should be published by all regulators.41 While that 
level of transparency is some way off for most of 
the organisations this report examines, it would 
be beneficial. An international exemplar is the US 
Environmental Protection Agency’s Enforcement 

Case Study 5 
Reporting on public prosecutions in New 
Zealand
The Criminal Procedure Act 2011 gave the Solicitor-General  
the responsibility for oversight of all public prosecutions 
in New Zealand.42 However, when the legislation came into  
effect, there was no centralised recording of such prosecu-
tions due to an absence of a reporting framework external to 
agencies. The Public Prosecutions Unit of Crown Law was 
tasked with coordinating a project to address these issues.

The first step was to establish which agencies had prosecution 
policies, which agencies actually undertook prosecutions 
(some can but choose not to, such as MfE) and how they 
managed their information for reporting purposes. This initial 
scoping exercise resulted in a list of 38 agencies that would 
participate in the eventual reporting framework. It included 
most of the agencies focused on for this report, excluding 
councils, Fish and Game and the QEII National Trust. 

Where agencies had non-existent or poor quality prosecution 
policies, Crown Law provided guidance on potential 
improvements, and encouraged agencies to upload 
completed policies to the internet for transparency. Key 
issues needing clarification and improvement included 
demonstrating how the agency would take its prosecution 
decisions independently and how it defined (for its work area) 
the ‘public interest’ test set down in the Solicitor-General’s 
Prosecution Guidelines. All 38 agencies have now developed 
publicly available prosecution policies, and several have been 
recently updated (e.g. MPI’s).

The Public Prosecutions Framework consists of monthly reporting 
of completed prosecutions and an annual questionnaire sent to 
the 38 participating agencies. The questionnaire is fixed and 
unlikely to change over time (to enable gradual development 
of a long-term dataset). The questionnaire requires agencies 
to report on their CME activities prior to prosecution actions. 
Agencies must record the number of complaints they receive, 
the number which are substantiated, and the results of any 
investigations. They are also required to report on the number 
of prosecutions recommended and what then happens (i.e. 
how many do not proceed or are withdrawn, and how many 
suspects are convicted or acquitted, etc.).

The reporting framework has been under way for two calendar 
years and the information collected is expected to become 
available to all agencies and the public as soon as a sufficient 
body of reliable data has been collected and analysed. Further 
work is needed by the participating agencies to improve 
their internal record keeping, in order to be able to present 
accurate information that can be compared across agencies. 
A comparative dataset will be of immense value in the long 
run, enabling the agencies to be compared with one another, 
and for outlier practices (e.g. where an agency has a relatively 
significant proportion of settlements via diversion) to be 
noted and questioned. The next stage for the framework is for 
assessments of individual agencies to be undertaken. 
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and Compliance History Online (ECHO) system which 
provides the general public access to the compliance 
records of many entities such as hazardous waste 
facilities and companies holding water discharge rights.43 
It is possible that New Zealand’s fledgling National 
Monitoring System (NMS) could perform a similar 
function in the future.

In a 2014 review of regulatory system design in New 
Zealand, Black noted that while political and legal contexts 
are influential, ‘regulatory disasters’ (the highest category 
of failures) are usually the result of failures of governance 
and leadership.44 Black determined the following factors 
to be salient: organisational culture; the training, skills and 
expertise of its personnel; leadership, as organisational 
failures usually come from the top; strategic focus, as 
organisations often take the path of least resistance, 
and as a result can fail to manage risks strategically; and 
coordination, as where multiple regulators are involved 
they consistently fail to coordinate among themselves in 
the operation of the regulatory system.45 

In 2015, Manch et al. summarised the New Zealand 
literature to date on present challenges to regulators as 
follows:

• Regulatory agencies cannot be fully effective 
unless the regulatory framework within which 
they are operating gives the necessary mandate, 
powers, tools and resources. 

• Regulatory agencies cannot be fully effective 
unless they have internal systems based on best 
regulatory practice principles. 

• Front-line regulators (compliance officers) 
cannot be fully effective if they are not given 
training, experience and support by the agencies 
they work for. 

• To complete the ‘circle’, ongoing improvement of 
the regulatory framework cannot occur effectively 
unless front-line regulators continually provide 
feedback to policy makers, who work on the 
regulatory frameworks, on how the regime is 
working in practice.46 

South Island Robin. Kimberley Collins
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A recent MfE report (2016) – the Ministry’s only 
substantive report on CME since the advent of the 
RMA – highlights CME’s variable implementation 
across some councils, and the lack of data about 
the function more generally. Key observations of 
the report included:

• There is significant variation in the 
way councils carry out CME. Council 
approaches vary in terms of the priorities 
and resources given to CME activities, 
monitoring and investigation practice, 
enforcement decision-making processes 
and use of enforcement actions.

• Resources for CME activities are very 
limited in some councils. As a result, 
many activities which require monitoring 
are not able to be monitored. For example, 
most councils carry out very little or 
no monitoring of plan rules (permitted 
activities).

• There is a lack of data on council CME 
practices. As a result, it is difficult to assess 
the effect of CME on environmental 
outcomes.47 

This report’s findings reflect much of the earlier 
commentary about environmental enforcement 
regimes in New Zealand, and help to build 
the case for very much more investment and 
attention to environmental CME. Partly in 
response to the issues raised in these reviews, 
the New Zealand Government mobilised the 
Government Regulatory Practice Initiative 
(G-REG), administered by the Ministry of 
Business, Innovation and Employment (MBIE) 
(see Case Study 6). 

Strengthening regulatory outcomes:  
This report
What does this report cover?
This report describes and analyses compliance 
with environmental law in New Zealand and 
its enforcement, capturing variation in practice 
across the regimes of interest. The different 
mandates and practices of the various agencies 
involved in environmental enforcement, and what 
influences them, are explored to understand what 
drivers underpin their enforcement behaviour. 
This understanding is then applied to identifying 
solutions aimed at improving the public good 
outcomes from CME work. 

The legislative regimes covered are those with 
some of the most significant direct impact upon 
our natural heritage, and within these the focus is 
on the regimes addressing the most significant 

Case Study 6 
G-REG – continuous improvement for 
regulators
Good regulatory practice is essential to promoting and achieving 
compliance with environmental law. In 2015, the Chief Executives 
of a number of New Zealand regulatory agencies established 
G-REG. Under the direction of a Chief Executives Oversight Group 
representing both central and local government, and led by a sen-
ior level steering group, G-REG carries out a range of activities 
aimed at identifying and sharing knowledge of good regulatory 
practice. A secretariat, located in MBIE, supports the steering 
group.48 Local government, MPI, the Environmental Protection 
Authority (EPA), MfE and other environmental regulators are  
represented at this table. Currently, DOC does not participate.

A key deliverable of the G-REG initiative has been the 
development of a compliance qualification framework through 
the New Zealand Qualifications Authority (building on work 
begun several years earlier). Training was identified as an area 
in which different regulatory agencies could collaborate and 
produce a baseline qualification that taught skills common across 
the profession. The course spans Levels 3 to 6 and encompasses 
training on ‘core regulatory knowledge’ that everyone operating 
in the regulatory area should have as well as very technical 
knowledge (i.e. ‘specialist investigations’). 

The G-REG coalition supported the development of the 
framework in recognition of the following benefits: 

1. improved capability by providing organisations with a 
structure around which to build a coherent programme 
of training (if one is not presently in place); 

2. the ability for organisations to recognise staff progress 
within their existing training and development frameworks 
with a formal qualification; 

3. consistency across the regulatory system, promoting 
trust amongst regulatory workers and higher service 
standards; 

4. professionalisation of the regulatory workforce as a result 
of a common qualifications framework and compliance 
language, and an increase in the sharing of regulatory 
best practice; and 

5. the ability to monitor and exercise stewardship of 
regulatory capability at the agency and system level.49 

An expanded array of qualifications are likely to become available 
in the coming years. Similar initiatives in overseas jurisdictions 
have sometimes become recognised as a mandatory qualification 
for those employed to undertake regulatory functions in the 
public service. Regulators with well-developed internal training 
systems are able to have them recognised within the framework, 
thereby promoting consistency and enabling staff to gain training 
‘credits’. This project has the potential to significantly improve the 
capability of environmental CME agencies.
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risks to nature (see Table 1.1). Practice is described from 
an empirical perspective, identifying where practice is 
not delivering desirable outcomes and then analysing key 
issues. An array of solutions are presented and specific 
recommendations for agencies are set out.

Department of Conservation

Marine Reserves Act 1971

Reserves Act 1977

Marine Mammals Protection Act 1978

National Parks Act 1980

Conservation Act 1987

Native Plant Protection Act 1934

Trade in Endangered Species Act 1989

Wildlife Act 1953

Land Information New Zealand

Crown Pastoral Land Act 1998

Land Act 1948

Environmental Protection Authority

Exclusive Economic Zone and Extended Continental 
Shelf (Environmental Effects) Act 2012

Ministry for Primary Industries

Forests (Sustainable Forest Amendment) Act 1949

Overseas Investment Office

Overseas Investment Act 2005

QEII National Trust

Queen Elizabeth the Second National Trust Act 1977

Fish and Game Council

Wildlife Act 1953

Conservation Act 1987

Local government

Resource Management Act 1991

Table 1.1 Nature law regimes focused on in this report

The audience for this report is broad: enforcement staff and 
their managers and the agencies within which they work 
are the primary targets. It is for this reason that tactical and 
practical solutions are the focus of chapter 4. Government 
and policy makers have also been considered in framing 
this work, as well as the general public. The language is 
intended to be simple and practical and the intent of the 
work is to encourage and inform future improvements to 
crucial enforcement functions. 

What does the report not cover?
This report does not address the scope of environmental 
law, including whether it is protecting the right things 
or the right places. Agencies with well-developed 
compliance monitoring regimes may still be focusing on 
matters that do not necessarily pose the greatest risk 

to the values they are tasked with protecting. Poor or 
outdated law and monitoring methods may mean that the 
efforts of an agency and its officers are very good, but 
they are doing the wrong things, while genuine sources of 
harm remain outside the legislation. Although outside the 
scope of this report, it is important to acknowledge how 
critical a solid legal basis for environmental protection is.

Nor does the report give much attention to the underlying 
political and economic drivers for the often predictable 
under-resourcing of monitoring and enforcement. These 
drivers were investigated in our earlier publication, Van-
ishing Nature: Facing New Zealand’s Biodiversity Crisis, 
which identified that dilatory monitoring and enforcement 
of environmental law was one of five probable outcomes 
of the underlying political and economic incentives at 
play. To bring about a more effective regulatory regime, 
with less dilatory CME, it is the fundamental drivers that 
must be challenged and reversed. In the absence of  
shifting the underlying narrative, the tactical and  
practical solutions that form the basis of this report’s  
recommendations will be less effective.

This report does not fully canvass all environmental 
legislation and associated agencies, nor all types of 
enforcement (e.g. it does not address bylaws). In particular, 
the Biosecurity Act 1993, the Fisheries Act 1996 and the 
work of Maritime New Zealand receive scant attention. The 
reason for these exclusions is mainly to retain an achievable 
scope to the project, although other considerations were 
relevant. For example, fisheries enforcement is an area of 
current controversy and fast-moving policy and practice 
change. A number of research projects are already under 
way on that matter and the timing of this report means it 
was unlikely to add value to that discussion. The Crown 
Minerals Act 1991 is also excluded, although DOC’s 
administration of access arrangements is relevant. 

This report focuses on agencies themselves and public 
sector enforcement of nature law. As such, it does not give 
much regard to the role of the public in bringing about 
enforcement actions. The report also pays scant attention 
to indigenous perspectives on environmental CME. This 
important area demands specialised knowledge and an 
acute familiarity with Māori culture that the author does 
not currently have. 

Measuring agency performance with CME
To enable fair assessment of an enforcement regime, 
it is necessary to set out the characteristics of one that 
could be considered ‘successful’. In 2006, a study was 
published that examined 524 regulatory bodies (56 
national regulators and 468 local authorities) in the 
United Kingdom. It spurred a list of seven characteristics 
of a good regulator.50 These provide useful guidance on 
what the public might expect of a ‘credible regulator’.

1. publish an enforcement policy;

2. measure outcomes not just outputs;

3. justify its choice of enforcement actions year on 
year to stakeholders, ministers and parliament;
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4. follow-up enforcement actions where appropriate;

5. enforce in a transparent manner;

6. be transparent about the manner in which it applies 
and determines administrative penalties; and

7. avoid perverse incentives that might influence the 
choice of sanctioning response.51 

Sparrow, an enforcement theorist, discusses the types of 
statistics that should be collected to enable fair evaluation 
of a regulatory regime (see Table 1.2). His four tiers are 
ordered by scale and importance of information. The key 
message for regulators is that evaluation at each tier will 
be necessary to properly demonstrate the public value 
provided by the regulator. In setting out this hierarchy, 
Sparrow acknowledges that measuring performance 
accurately is a ‘formidable intellectual challenge’ that 
has not been sufficiently resolved to provide regulators 
with clear guidance on how to do an excellent and 
comprehensive evaluation.52 The tiers suggest that 
achieving the appropriate environmental outcomes – and 
knowing that you have done so – are together the primary 
goals and metrics for any regime. However, traditional 
evaluation focuses heavily on the third tier (agency 
activities and outputs), often to the exclusion of the others.

Tier 1

Effects, impacts and outcomes (environmental results, 
health effects)

Tier 2

Behavioural outcomes
a.  Compliance or non-compliance rates and their 

level of significance
b.  Other behavioural changes (adoption of best 

practices, other risk reduction activities, ‘beyond 
compliance’, voluntary actions)

Tier 3

Agency activities and outputs
a.  Enforcement actions (number, seriousness, case 

dispositions, penalties)
b.  Inspections (number, nature, findings)
c.  Education and outreach
d.  Collaborative partnerships (number established, 

nature)
e.  Administration of voluntary programmes
f.  Other compliance-generating or behavioural-

change inducing activities

Tier 4

Resource efficiency, with respect to the use of
a. Agency resources
b. Regulated community’s resources
c. State authority

Table 1.2 Four tiers of necessary data to evaluate a 
CME regime Source: Adapted from Sparrow (2000), 119.

Building a picture of agency performance across the 
four tiers while outside of the agency is very challenging. 
Regulatory agencies exist within a political context, and 
political pressures usually act to reduce the capacity to 
collect and report information. This is particularly evident 
where there is a risk that the regulator may attract criticism 
from Ministers or councillors or have their discretion 
questioned by other agencies, the regulated community 
or the wider public. In such a context, there are compelling 
incentives for agencies to limit the means by which their 
performance can be externally evaluated. Observers of 
regulatory behaviour can access some information and 
infer other information, but are always constrained by 
what the agencies choose to collect, collate and make 
available. Typically, data are lacking on CME, and this 
represented a formidable challenge to this research.

Methodology
Environmental CME is complex and operationalised 
in very different ways depending on the legislative 
framework and the agency charged with following 
up requirements. The purpose of this research was to 
present a fair and factual account of current practice in 
New Zealand and to use that information to identify areas 
for improvement. The research was funded by the New 
Zealand Law Foundation, MfE and FoundationFootprint 
Ltd, and started in May 2016 for publication in early 2017. 

A mixed-method approach was employed to extract 
information about the various regimes, enabling a fuller 
and more nuanced picture to be gleaned than what was 
publicly available (which was often very little). These 
methods included:

• A literature review of existing material both in 
New Zealand and internationally on CME of 
environmental law.

• The author being embedded within several 
councils for a working day to observe the practices 
of CME officers under the RMA.

• In-person informal interviews with more than 200 
persons engaged in CME including barristers and 
solicitors, agency staff, regulated communities, 
environmental organisations and other experts 
(the outcomes of those interviews are included in 
the report where they are of interest, but were not 
statistically analysed).

• An original survey of council practice under the 
RMA, comprising 10 key questions to combine 
with MfE’s existing NMS data. This survey was 
completed by all 78 councils.

• Official Information Act 1982 (OIA) requests for 
information from central government regulators, 
in recognition of the lack of publicly available 
information on the agency’s CME activities or to 
cover operational matters that were unlikely to 
form a logical part of outward reporting.
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Determining the approach of councils to CME was one of 
the most challenging aspects of the research. An absence 
of statutory guidance and policy at a national level has 
resulted in 78 different versions of the CME function 
operating around the country. Councils are obliged to 
report annually on CME activities (although the timeframe 
has varied over the years) to the MfE. Recent innovations 
in data management mean that the general public can 
now access this information on the internet in raw form. 
Notwithstanding this excellent step forward, information 
gaps remain. In order to fill these gaps, a survey of all 
councils was undertaken as part of this study. To gain a 
sufficiently broad understanding of the range of practice, 
all councils were provided with a survey questionnaire 
containing 10 questions (see Appendix) or a first response 
email (to establish the appropriate contact person) in the 
final week of June 2016. 

The councils that had already participated in informal 
interviews were sent partially completed survey 
questionnaires (based on information from those 
interviews) and invited to add or correct information 

within them. Responses began to appear relatively 
quickly and by the end of July most responses had been 
received. The final swathe of responses was obtained in 
September, including some via requests pursuant to the 
Local Government Official Information and Meetings Act 
1987 (LGOIMA). Of the 78 councils in New Zealand, 52 
responded without a formal reminder, 17 responded with 
further communications and encouragement and 9 were 
the subject of LGOIMA requests when informal inquiries 
did not yield the information requested. 

Similar challenges were encountered with DOC, where 
considerable variability in CME focus is evident in 
local offices. Without national data, the ‘on the ground’ 
implementation of CME could only really be ascertained 
through informal discussions with officers. Proposals of 
an all-office or limited sample office survey were declined 
on the grounds that it would increase the cumulative 
workload of already overstretched staff. It is noted that 
proposed improvements to DOC’s internal reporting on 
CME are likely to substantially increase the national-scale 
information available on the function, if implemented.
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Background information for the 
reader
Information in this report is generally presented in three 
key categories: background on the agency charged with 
carrying out the monitoring and enforcement duties under 
law, the law and what it aims to protect (and how), and 
the practice employed to do so. The reasons why these 
areas of inquiry were pursued in preference to others are 
set out below and include background information for the 
reader’s benefit.

The information collected for each agency is grouped 
under general categories, noting that some aspects 
are more relevant to some agencies than others, and 
information is sparse for some but comprehensive for 
others. The third of the key categories, relating to practice, 
is subdivided into the following elements:

• Information management and reporting 

• Resourcing and cost recovery 

• Training and capability 

• Decision-making processes 

• Enforcement history 

• Consideration of compliance track record 

• Case studies on actual instances of enforcement 
action

This bespoke evaluation framework guides the structure 
of the agency-specific analysis set out later in this chapter. 
The following paragraphs expand on each section of this 
framework, setting out background information to each 
aspect of the CME role and why it was focused upon for 
information-gathering and analysis purposes.

The agency
Agencies operationalise CME very differently, depending 
on their other roles, relative priority of the function and 
the overall resources available to them. The information-
gathering process sought to understand what the 
relevant agency does (both in relation to CME and 
generally), identify how the relevant agency structures 
its CME operations and ascertain any other factors that 
are likely to be influential on the exercise of the function. 
For example, an overall agency orientation towards a 
‘partnership’ approach with industry may well conflict with 
a regulatory role: such macro-scale potential influences 
cannot credibly be ignored.

The law
New Zealand’s environmental protection legislation 
spans more than 80 years, and varies significantly in 
scope and the types of power, penalties and offences 
that are provided for. The most important dimensions for 
day-to-day CME activities are the powers that officers 
have to execute their duties, the offences set out within 
the legislation, and the penalties that can be potentially 
imposed on offenders. The range of tools needs to be 
fit for purpose, providing regulators with the ability to 
implement a nuanced response to non-compliance 
where appropriate. 

Powers must be reasonable and enable the efficient and 
effective implementation of actions necessary to procure 
compliance. Possible offences under the legislation 
must be clear to both the regulator and the regulated 
community, be appropriate considering the aims of the 
legislation, and be able to be efficiently and effectively 
implemented. Penalties must also fairly match the nature 
of the offending, including the scale of the impact and the 
capacity of the offender to pay. 

CHAPTER TWO: A SNAPSHOT OF ENVIRONMENTAL 
ENFORCEMENT IN NEW ZEALAND

The Moorhouse Range, Mt Cook National Park. Bernard Spragg
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Current law provides for a wide range of penalties, from 
the minor instant fine through to two years in prison. In 
much of New Zealand’s environmental law there are only 
two options for addressing non-compliance. The first is to 
issue a warning or undertake some other non-regulatory 
intervention and the second is to prosecute. Having such 

a narrow range of possible actions can undermine the 
effectiveness of compliance regimes, and where that is 
a factor it is highlighted. Penalties issued in Court are 
subject to the Sentencing Act 2002 as well as the relevant 
environmental legislation; the interplay between these is 
important to keep in mind (see Case Study 7). 

Case Study 7 
Sentencing environmental offenders
Decisions on the appropriate punishment for 
environmental offenders must take account of a wide 
range of considerations, most of which are now codified 
in law, jurisprudence and various agency prosecution 
policies.

The Sentencing Act 2002 is important legislation in 
New Zealand, influencing the type and level of penalty 
that environmental offenders face. Understanding this 
Act illuminates why different penalties are handed 
down for different offences, and why the penalties 
given are usually much less than the maximum 
provided for in the law. Below the interplay of the RMA 
and the Sentencing Act 2002 is set out to illustrate how 
penalties are determined in practice.

The leading case on sentencing principles under the 
RMA is Machinery Movers Ltd v Auckland Regional 
Council. In that case, the Court noted that the recently 
introduced RMA had a higher scale of penalties than the 
preceding Water and Soil Conservation Act 1967. The 
Court stated: ‘In combination, these changes constitute 
a clear legislative direction to the Courts to ensure 
that higher penalties are imposed which will have a 
significant deterrent quality. If fines are too low, they will 
be regarded as a minor licence fee for offending’ (p 500).

The decision endorsed the following matters which 
need to be considered when sentencing:

• Nature of the environment affected

• Extent of the damage

• Deliberateness of the offence

• Attitude of the defendant

• Size, wealth, nature of operations and power of 
the corporation/individual

• Extent of attempts to comply

• Remorse

• Profits realised by the offence

• Criminal record or other evidence of good 
character 53 

When the Sentencing Act 2002 subsequently came 
into force, the Courts recognised that the principles 

in Machinery Movers should continue to apply to 
environmental offending. They must be considered when 
completing the usual process of sentencing set down in 
Taueki v R,54  which requires that a judge first establish 
a starting point for a fine based on the seriousness of 
the offending and then consider any aggravating or 
mitigating factors relevant to the offender. Reductions 
in sentence (almost always a fine) will be made if the 
defendant has pleaded guilty. Consistency with fines 
for similar offences is an important consideration for the 
sentencing judge along with the purpose and principles 
of the Sentencing Act 2002.

A key principle of the Act is that the purpose of 
sentences should be to deter offenders from behaving 
unlawfully again. In addition, the means of an offender 
to pay or otherwise fulfil the sentence requirements 
(s 40) must also be considered. For this reason, fines 
only very rarely approach the maximum penalties, and 
sentences of community work or imprisonment are 
rarely imposed, except for the most serious cases or 
repeat offenders.

The Sentencing Act 2002 (s 24A) also introduced 
the concept of restorative justice formally to the New 
Zealand legal system, to be contemplated under the 
following conditions: 

(a) an offender appears before a District Court at 
any time before sentencing; and

(b) the offender has pleaded guilty to the offence; 
and

(c) there are 1 or more victims of the offence; and

(d) no restorative justice process has previously 
occurred in relation to the offending; and

(e) the Registrar has informed the court that an 
appropriate restorative justice process can be 
accessed.

The Court – in accepting the restorative justice pathway 
– is required to adjourn while an assessment is made 
of its appropriateness or while agreement is struck over 
what restorative justice actions will be taken and those 
actions are then taken. Restorative justice requirements 
are not required to be published in New Zealand. 
However, it is important to note that the environment 
or wildlife is not a ‘victim’ as defined in the Act, so 
restorative justice is not available for most instances of 
environmental offending.
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The practice
Information management and reporting 
How does the agency administer its data and report on 
outcomes? Coherent processes and robust agency record 
keeping are crucial elements of CME. Being able to clearly 
and comprehensively record compliance monitoring 
observations and enforcement actions enables agencies 
to act in a timely and appropriate fashion in response to 
non-compliance issues, and to track rates of compliance 
to determine overall effectiveness. For the purpose of 
this report, the focus in this particular area is on basic 
information technology (IT) capacity. However, it is useful 
to acknowledge the growing number of smart technology 
tools available to environmental enforcement agencies and 
the way they impact upon their role (Case Study 8).

Resourcing and cost recovery 
What is the resourcing available to the agency and 
how is it arranged and paid for? Resourcing and cost 
recovery are an important reflection of the capacity of the 
agency to undertake its regulatory role. It is important to 
understand how the agency is funded, by what means, 
and how the level of staffing matches the workload. 
The political economy often drives the minimisation 
of compliance costs, resulting in the public interest 
bearing the lion’s share of the cost of undertaking CME 
or, alternatively, limited activity being carried out due to 
‘budget constraints’.

For some agencies, honorary enforcement officers (non-
staff members with enforcement responsibilities) are 
commonplace and are considered under the relevant 
agency umbrella. Fish and Game retains a significant 
number of honorary rangers, MPI draws on voluntary 
labour for fisheries enforcement and some honorary 
rangers work with DOC. However, different enforcement 
agencies have varied attitudes to the potential of honorary 
officers and their risks. Such programmes are also in wide 
use in Australia, many of which provide opportunities for 
indigenous peoples to formally exercise their customary 
rights and safeguard ancestral places.

Cost-recovery practices have important implications 
for the energy and resources applied to an enforcement 
role. Where an agency is willing and able to recover a 
significant proportion of its expenditure on monitoring and 
enforcement, it is often able to conduct its affairs more 
reliably. A good example of this is the New South Wales 
Environment Protection Authority, which – as a result of 
training delivery and a generous levy system – appears to 
recoup most of its compliance costs and manages to retain 
the monies for CME purposes.58 This has seen the agency 
buck the trend of downsizing that other similar regulators in 
Australia have experienced. Councils with comprehensive 
cost-recovery policies in New Zealand also seem to enjoy 
more support for the CME function overall, because they 
are able to offset many of their own costs.

Case Study 8 
The rise of smart technology in 
environmental enforcement
The often scant resources of environmental 
regulators can be marshalled to better effect by 
adopting IT solutions that make the job easier. This 
can be through increasing the chance of detection, 
reducing the chance of data tampering, and 
automating monitoring and reporting tasks. Both in 
New Zealand and around the world, the adoption of 
new technology is improving regulator performance 
and enhancing transparency. Key constraints on the 
adoption of new technology include a resistance to 
the capital funding costs and political drivers against 
the transparency they bring about.

Marine reserve geo-fencing is an example of a 
technology solution that increases the chance of 
detecting fishing and other unlawful activities occur-
ring in protected areas. Internationally, a multitude 
of marine protected areas have been gazetted 
globally, but weak monitoring and enforcement is 
recognised as a key factor undermining their success 
to date. Detection of non-compliance and sufficient 
identification of perpetrators remains very difficult.55 

The Australian Fisheries Management Authority 
uses geo-fencing to detect illegal fishing. All 
Commonwealth fishing vessels are required to 
have vessel monitoring systems on board that are 
maintained in a working condition and only switched 
off with express permission.56 This technology enables 
a vessel to be advised (via the Commonwealth 
Marine Reserves alert system) when it enters an 
area in which their type of fishing (or fishing at all) 
is not allowed.57 This technology makes it virtually 
impossible for a vessel to claim that it was unaware 
of its position and thus only ‘accidentally’ fishing 
unlawfully. New Zealand’s MPI is presently engaged 
in enhancing the use of technology in fisheries 
management here, including through the Integrated 
Electronic Reporting and Monitoring Systems project. 
This project will see significant investment in catch 
reporting and compliance systems in the near term. 

For practical reasons, many environmental 
enforcement regimes rely upon submission of 
data by the regulated community to help establish 
compliance. Examples abound in New Zealand, 
including:

• All monitoring of Overseas Investment Office 
(OIO) transactions on sensitive land primary 
relies on self-reporting, although this is 
supplemented by other agency activities.

…continued over page
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Training and capability 
Are staff specifically trained for a CME role and by what 
means? What training and support do officers receive 
in undertaking their role? What level of expertise should 
they have before carrying out their duties? Training 
enables staff to be adept, cope sufficiently with the 
demands of their position and ensure that actions taken 

are appropriate in the circumstances. Environmental 
regulatory agencies are unlike police or customs, in that 
they tend to hire from a variety of sources and do not 
implement training that is as thorough or as ongoing. 

Individual officers may vary significantly in their expertise 
and knowledge of the basic elements of enforcement, as 
they are commonly recruited for other roles. This section 
analyses the extent to which the various environmental 
enforcement officers in New Zealand are trained and thus 
capable of carrying out their role. 

Decision-making processes 
How do agency staff determine what action to take in 
each instance? What processes are followed? Decision-
making processes are either set down in law or governed 
by internal policy to give particular authority to person(s) 
in a position to influence enforcement approaches. 
The decision on what action to take in respect of non-
compliance is fundamentally a technical decision that 
should be made on the basis of the facts evident at the 
time, from the perspective of an unbiased observer. 
This assertion finds support in the Solicitor-General’s 
Prosecution Guidelines, which state:

In practice in New Zealand, the independence of the 
prosecutor refers to freedom from undue or improper 
pressure from any source, political or otherwise. All 
government agencies should ensure the necessary 
processes are in place to protect the independence of 
the initial prosecution decision.59 

Processes for decision-making should be transparent 
and ensure that individuals charged with those 
decisions can be held accountable for them. Where 
there is significant discretion, it should be structured 
and principled. Decisions include where to draw the line 
between working with an offender to achieve compliance 
and escalating to a formal enforcement process, and 
choosing a particular enforcement tool to use. This 
section evaluates the decision-making processes of our 
environmental enforcement agencies against the need 
for CME decisions to be technical, non-politicised and 
founded upon clear principles (e.g. explicit policies that 
guide decisions). Audit agencies can provide another 
defence against politicised decision-making (see Case 
Study 9).

Enforcement history 
Where non-compliance is determined, what actions are 
taken and what is the overall track record of the agency in 
enforcing legal requirements? Enforcement histories can 
help bring agency approaches to life and demonstrate 
where effort and energy tend to be deployed, irrespective 
of what areas policies indicate should be the focus. Many 
agencies have an approach to compliance that expends 
most energy on preventive and voluntary approaches to 
achieving behaviour change. However, data on the extent 
of those and their efficacy are much harder to obtain. 

• Water use and discharge data relating to 
consents issued by regional councils rely 
mainly on water users submitting information.

• The EPA relies on self-reporting from oil 
and gas platforms, with little ability to 
independently verify the information.

• Data on discards and bycatch of protected 
species for the inshore commercial fishing 
fleet primarily rely on self-reports by vessel 
skippers due to the paucity of independent 
observer coverage. 

There are obvious incentives in place for those at risk 
of sanction to tamper with data so that they appear 
to be in compliance. Smart technology solutions 
increasingly enable data feeds for compliance 
purposes to come directly to the regulator, limiting 
the potential for data tampering. 

CME can be a data-intensive function. The workload 
compounds each year as new permits are issued 
and added to the pile of previously issued permits. 
In New Zealand, resource consents can be issued 
for up to 35 years, requiring ongoing monitoring for 
lengthy periods of time. Many councils grapple with 
a significant number of permits (e.g. Marlborough 
District Council has 30,000 active consents in its 
region alone). Such an unwieldy number makes it 
near impossible to keep track of requirements with 
manual techniques, spread-sheeting and officer 
memories alone. Smart technology solutions include 
cloud-based software systems that manage all stages 
of consenting and compliance work, with the ability 
to link photographs and field information to agency 
databases from smartphones and tablets in the field. 

Environmental enforcement agencies generally 
struggle to attract sufficient investment for even 
core technology requirements, so truly innovative 
solutions can seem far-fetched. There are strong 
incentives in play to reduce the effectiveness of 
agencies at uncovering and punishing environmental 
non-compliance, and the tools the agencies are given 
to work with can reflect this keenly. However, where 
sensible investment has occurred, it has generally 
resulted in reduced compliance costs over time for 
both agencies and regulators, fewer failed cases and 
more straightforward enforcement processes.



19A SNAPSHOT OF ENVIRONMENTAL ENFORCEMENT IN NEW ZEALAND

The data available were generally focused on the exercise 
of formal enforcement tools. There are some regimes for 
which detailed data going back any length of time is very 
hard to acquire (e.g. Wildlife Act 1953 and Freshwater 
Fisheries Regulations 1983) because it is not properly 
stored nor easily accessed by officers or the general public. 

Successful outcomes of environmental enforcement are 
powerful deterrents to many would-be offenders, but their 
lack of political palatability means significant sanctions often 
go unpublicised. A weak agency is less likely to publicise 
successful outcomes for fear of political kickback, despite 
their obvious deterrent potential (see Case Study 10). 

Non-compliance history 
How well do our systems safeguard against recidivist 
offending? Do we adequately adopt risk-based approach-
es to manage persistent offenders? Both the law and 
agency behaviour are relevant here. Where the information 
was available, the implications of a history of non-
compliance on decisions to issue or decline subsequent 
permits, and to impose conditions, were considered. Of 
course, a key constraint on tracking compliance histories 
is the existence of information systems that are sufficiently 
functional to track prior warnings and the use of lower 

level instruments, so that a good picture of past conduct 
can be established in the case of prosecution. Being 
able to demonstrate a history of poor compliance tends 
to increase the size of fines and other sanctions when 
sentencing occurs. Failing to track such history can result 
in recidivist offenders being continually treated as if it is 
the first time they have infringed (thus meaning they are 
unlikely to face appropriately escalating action).

Case studies 
What does enforcement look like in practice? Chapter 2 
also includes case studies of real enforcement actions 
that have occurred. Many readers will be unfamiliar with 
most if not all regimes addressed by this report. To give a 
sense of ‘realness’, actual cases are briefly profiled. Most 
records focus only on formal enforcement tools, and as 
such, most cases reflect that bias. Voluntary or informal 
approaches to improve rates of compliance are widely 
undertaken by environmental regulators around New 
Zealand. However, there is scant proper recording of the 
effectiveness of such approaches, meaning that it was 
difficult to ascertain which programmes reflected good 
and effective practice, and which were carried out in lieu 
of a proper regulatory approach. 

Case Study 9 
Independent Commission Against 
Corruption (ICAC)
Over past decades, corruption scandals have rocked 
the Australian public service (including local councils) 
many times. ICAC was formed to address wide public 
concerns about agency behaviour.

ICAC is a statutory agency of the New South Wales 
Government. It has the powers of a Royal Commission 
and conducts wholly independent investigations on 
allegations of corruption. ICAC recommends appropriate 
actions to the Director of Public Prosecutions, and then 
its file is sealed. The Director of Public Prosecutions must 
begin its inquiries afresh. Even a hint of an investigation 
by ICAC makes agencies nervous: its investigators are 
highly skilled and outcomes are always made public.

One particular situation epitomises why such a 
commission was needed. Eddie Obeid is a former 
Australian Labour Party politician, serving in the New 
South Wales Legislative Council between 1991 and 2011. 
Obeid was convicted of misconduct in public office 

in relation to a range of issues from café leases on 
Sydney’s exclusive Circular Quay through to deals with 
mining companies. Obeid pleaded not guilty but a jury 
determined otherwise.

Obeid’s sentencing was delayed due to claimed 
health issues and further diverted when Obeid and 
family members decided to launch a case against the 
watchdog, including against former staff, citing that he’d 
been ‘unfairly targeted’.60 The case was wholly dismissed 
by the New South Wales Supreme Court. At the time of 
writing Obeid has still not been sentenced after further 
health-related delays.

ICAC is a very busy organisation, responding to 2436 
complaints and undertaking 10 investigations during 
the 2015/16 year. Officers also educated 4700 people 
about anti-corruption safeguards (including many 
enforcement officials from local, state and central 
government). Community attitudes surveys conducted 
by ICAC have found significant general public support 
for its work. Staffing cuts and challenges to its 
jurisdiction appear common, however, and these have 
constricted ICAC’s ability to conduct its affairs.61
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Case Study 10 
Maximum impact: Prosecution 
publication orders in New South 
Wales
The New South Wales Land and Environment Court has 
the power to require convicted offenders to publicise 
the details of their infringements in prominent news 
sources. This provision exists within the Protection of 
the Environment Operations Act 1997 and also under 
other legislation such as the Water Management Act 
2000. The Act provides that the Court may:

(a) order the offender to take specified action 
to publicise the offence (including the 
circumstances of the offence) and its 
environmental and other consequences and any 
other orders made against the person,

(b) order the offender to take specified action to 
notify specified persons or classes of persons 
of the offence (including the circumstances 
of the offence) and its environmental and 
other consequences and of any orders made 
against the person (including, for example, the 
publication in an annual report or any other 
notice to shareholders of a company or the 
notification of persons aggrieved or affected by 
the offender’s conduct).62 

This method is typically employed where the defendant 
is a large corporation or well-known person and has 
something to lose (e.g. social status and licence to 
operate) through their offending being more widely 

known.63 Publication orders also bolster sentencing 
where a fine alone is unlikely to deter future 
offending. Those served with such an order who do 
not subsequently meet its requirements are then in 
contempt of Court (which is the same as an enforcement 
order under the RMA).

Publication orders are issued in accordance with 
guidelines put out by the New South Wales Environ-
ment Protection Authority. In determining whether or not 
to issue a publication order, the level of environmental 
harm, the culpability of the offender and their track 
record of compliance must all be considered. However, 
being cooperative after the breach is discovered is not 
a relevant factor.

An example of where this mechanism was used was 
in relation to a prosecution of Orica Australia Ltd, for 
a number of major pollution incidents (including the 
discharge of hexavalent chromium – a carcinogenic 
chemical). The company took 16 hours to report the 
incident, impeding the likelihood of any remedial action 
being effective. The infractions netted a combined fine of 
more than AU$768,250, to be paid to the New South Wales 
Office of Environment and Heritage, and included the 
requirement that the company publicise all convictions. 

Publication orders have been issued in select New 
Zealand environmental cases. The Sentencing Act 2002 
purpose (including ‘to promote in the offender a sense of 
responsibility for and an acknowledgment of that harm’) 
anticipates such creative approaches to sentencing where 
it will have a useful impact as in this case (i.e. reputational).
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Conservation law enforcement by 
DOC: wildlife and protected places

Key messages
• DOC’s complex array of interactions with 

stakeholders within its wider role can present 
challenges and complexities in executing its CME 
functions (e.g. partnerships).

• DOC has a complex and under-resourced CME 
role that lacks coherence and a clear strategy.

• The legislative basis for DOC’s CME role is patchy 
and requires substantial improvement.

• DOC has strong capability for complex 
investigations at a national level, but the bulk of 
compliance monitoring occurs at a local level, and 
these two levels are presently not well integrated.

• Improvements presently in progress are likely 
to substantially strengthen DOC’s capacity as a 
regulator if they are robustly implemented.

Overview
DOC is New Zealand’s primary government entity charged 
with nature conservation. Part 4 of the Conservation 
Act 1987 also prescribes a significant role for DOC with 
respect to the Treaty of Waitangi. DOC has an extensive 
regulatory role set down by Parliament. The Department 
administers 25 separate pieces of core legislation and 
is tasked with performing functions under many more.64 

DOC is also a major land and marine manager, being 
responsible for more than 8 million hectares of public 
conservation land and all marine reserves and marine 
mammal sanctuaries, on behalf of the Crown. 

DOC has a broad statutory role that spans environmental 
education at a community level through to statutory 
advocacy for nature in response to planning and other 
development matters. This large and varied mandate 
carries with it a significant role as a regulator of activities 
on and off the conservation estate and in relation to 
the country’s native flora and fauna. DOC has many 
neighbours, and is regularly in the position of having 
to consider compliance action on those neighbouring 
parties.

Most of DOC’s legislation relates to the protection of 
geographic areas or particular species, some with very 
strict provisions that apply to very remote areas. CME for 
DOC occurs in three main ways: responses to complaints, 
proactive monitoring of permissions documents, and 
proactive investigations by local and national compliance 
officers. The Department also runs information days 
and other proactive programmes to inform regulated 
communities of their legal obligations (e.g. the SMART 
Operator programme – in which marine mammal tourism 
operators are granted accreditation as being ‘SMART’ 
for demonstrating a commitment to responsible vessel 
management. Accredited operators are listed on DOC’s 
website65). The Department also administers several 
codes of practice, including the Code of Conduct for 
Seismic Surveying (currently under review).

Two Thumb Range, South Canterbury. Bernard Spragg
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DOC responds to a significant number of complaints per 
year (made on its hotline 0800 DOC HOT and directly 
to staff and offices) Staff estimate approximately 14,000 
calls are received annually, of which about 3000 are 
compliance-related.66 The exact figure is unknown, as 
there is no centralised recording of complaints, nor what 
is done in respect of them.67 More than 4000 concessions 
are currently active on DOC-administered land, ranging 
from tourist ventures through to grazing leases. The 
issuing of concessions takes place in the core offices of the 
Department (located in Hamilton, Hokitika, Christchurch 
and Dunedin) and the monitoring and enforcement of 
them is delegated to the relevant local office. 

DOC has oversight of a large number of consented 
activities (current active numbers in brackets as at 
October 2016) including concessions (4259 – 1097 of 
which are recreation/tourism activities and 3162 of 
which are non-recreation/resource use such as grazing), 
mining-related activities (133), Wildlife Act authorisations 

(1422), research and collection on public conservation 
land (346), marine mammal commercial permits (e.g. 
whale watching) (102), other marine mammal permits 
(e.g. research) (69), national park leases and licences 
(similar to concessions but legislation requires this 
specific type of authorisation) (86), Sounds Foreshore 
Reserve permits (similar to concessions but legislation 
requires this specific type of authorisation) (323) and 
2639 ‘Miscellaneous’ permissions. Other permissions 
exist at a local level for particular matters that are not 
captured nationally (e.g. Kapiti Island visitor permits and 
hunting permits).68 

The agency
Recent restructuring has seen DOC adopt a partnership 
model (most particularly with commercial enterprises). 
Part of this reorganisation saw the compliance structure 
changed. CME functions were previously based in 
regional hubs: the change saw a national team created 
and the remainder of the role delegated to local offices. At 

Kereru are one of the species most commonly 
poached from protected areas. Jesse Bythell
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the present time, a National Compliance Team comprising 
six staff (four senior officers, a prosecutor and a manager) 
provide some national oversight, but most compliance 
monitoring occurs at a local level. The subsidiary 
structure of the on-the ground compliance monitoring 
function means this effort plays out differently 48 times 
across the country. DOC also participates in the Wildlife 
Enforcement Group (WEG), an internationally renowned 
cross-agency initiative (see Case Study 11). 

New staff are not currently informed about DOC’s CME 
role upon induction, unlike many other functions which 
are canvassed in detail. CME seems to have a low profile 
compared with commercial partnerships and visitor 
services. Calls to 0800 DOC HOT or local offices are 
often routed incorrectly, possibly due to staff not being 

properly trained in where to direct enquiries. As a result, 
calls sometimes do not reach officers competent to action 
non-compliance issues. This has led to – among other 
issues – sometimes very slow or non-existent responses 
to wildlife emergencies. 

In addition, few staff join DOC to carry out CME actions, 
being more likely to have expertise in wildlife management 
or ecological sciences. Outside of the National Compliance 
Team, recruitment generally doesn’t target those with 
compliance experience. CME appears overall to be an 
unpopular function within the Department, viewed by 
many as a ‘necessary evil’ and thus rarely proactively 
undertaken and usually under-resourced. It is hoped the 
current improvement programmes will help address this.

Case Study 11 
World-leading networking to combat 
wildlife offending: WEG
WEG was established in 1993, a cooperative group 
comprised of an officer from each of DOC, Customs 
and MPI. New Zealand is a signatory to the Convention 
for the International Trade in Endangered Species 
(CITES). The Trade In Endangered Species Act 1989 is 
the country’s legislative contribution to support CITES. 
DOC is the agency responsible for the legislation 
and WEG was formed to assist DOC until it obtained 
sufficient in-house resourcing. Prior to WEG, bespoke 
taskforces were formed where collaboration was 
required. WEG was operational for more than 20 years, 
and was remarkably well regarded as a pioneering 
enforcement model globally.

Members of WEG were cross-warranted where 
required. This meant each could carry out another 
agency’s function, often leading to greater efficiency 
and coordination at a field level. Agencies were also 
able to share resources and intelligence, and all had 
access to CUSMOD, the Customs database. The 
Group enabled border and in-country resources to be 
effectively coordinated to combat wildlife crime.

This collaborative model was internationally renowned 
as a leading example of agency cooperation in this area. 
The WEG model was used by INTERPOL as the basis of 
a manual developing information on the establishment 
and administration of environmental enforcement 
networks globally. For example, the Memorandum of 
Understanding used to establish WEG was suggested 
as a template for other jurisdictions.69 Over time, 
changing agency priorities saw the primary activities 
of WEG erode from proactive investigations to a more 
intelligence-gathering and distribution role.

In 2013, WEG was physically disestablished and 
dedicated resources such as vehicles were removed 
from the unit. The purpose of the change was purportedly 
to broaden the networking focus, and implement an 
Environmental Crime Network (ECN) model, as well 
as to improve each agency’s ownership of their own 
legislative responsibilities. The new focus areas for the 
yet-to-be established ECN are proposed to be:

• International trafficking of wildlife 

• Pollution of air, water and soil 

• Illegal, unregulated and unreported fishing 
practices

• Climate change offending and corruption

• Illegal logging

• Natural resource theft

• Biosecurity

This proposed remodelling aligns closely with INTER-
POL recommendations, which encourage countries to 
establish National Environmental Security Taskforces 
(NESTs) that comprise a wide range of government 
organisations and NGOs, dedicated prosecutors and 
a suite of relevant specialists (i.e. forensics specialists). 
NEST-like approaches have since been rolled out in 
a number of jurisdictions, such as Project Wisdom 
targeting wildlife law enforcement in Africa.70 

WEG was all but disestablished before an appropriate 
replacement was founded – meaning the formal 
networking function is currently absent where it is 
much needed. A draft Memorandum of Understanding 
was agreed on, however multiple agency restructures 
blocked progress for several years. More recently there 
has been renewed energy to establish a more active and 
cooperative working model, and talks are under way 
between some of the relevant agencies. It is possible 
that a subcommittee of CLAG could fulfil such a role.
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The law
This report focuses entirely upon New Zealand’s place-
based conservation legislation (Marine Reserves Act 
1971, National Parks Act 1980, Reserves Act 1977 and 
Conservation Act 1987) and species-based protection 
(Native Plant Protection Act 1934, Wildlife Act 1953, 
Freshwater Fisheries Regulations 1983 and the Marine 
Mammals Protection Act 1978). CME of DOC legislation 
involves both the monitoring of active permissions and 
the monitoring of general compliance with the law itself. 

DOC’s legislation is broad and is a combination of 
geographically and species-defined law. Geographic 
areas of protection are often immediately adjacent to one 
another, but powers, penalties and offences between 
the place-based Acts differ significantly. Variations in 
offences and other facets of legislation sometimes exist 
for good reason or as a result of oversight. But in most 
cases they appear to be artefacts of different vintages of 
the legislation and seemingly weak attempts to achieve 
integration as the scope of the law was developed. 
Whatever the reason, the sheer complexity of DOC’s 
legislation confounds those trying to carry out the role. 
This is well recognised by the Department, and the 
Conservation Authorisations Bill 2003 was a solid attempt 
to standardise the legal basis of DOC enforcement for the 
benefit of staff, the organisation and the wider community. 
The Bill unfortunately did not progress, along with several 
other proposed technical adjustments over the years.

DOC’s role overlaps that of other agencies, including 
regional councils (such as in freshwater biodiversity) and 
other departments and Ministries. In some cases, DOC’s 
regulatory role is formally shared, such as in the case of 
Fish and Game, which is also charged with administering 
parts of the Wildlife and Conservation Acts. This means 
that achieving the aspirations of some legislation is, in 
part, reliant on the activities and efficacy of other agencies, 
departments and entities. Where those agencies carry 
different or variable mandates, the ability of DOC to 
achieve the wider goals of the legislation through even the 
most robust CME approaches is limited (e.g. DOC’s weak 
standing in the management of fisheries, despite an overall 
responsibility for the protection of marine biodiversity).71 

Powers
Some powers under DOC legislation are not extensive 
enough to enable effective enforcement. For example, 
the powers of officers in relation to offences under the 
National Parks Act 1980 apply only in the Park, and there 
is limited ability to pursue an offender outside those 
boundaries. Past attempts to refine and improve powers 
failed. For example, an earlier Bill aimed at enhancing 
compliance provisions failed to gain political traction, 
but officials were invited to come up with a shorter Bill 
containing the most urgent improvements to legislation. 
The subsequent Wildlife Powers Amendment Bill 2015 
contained the changes recommended as being highest 
priority. Four new powers were sought, which would 
enable the ability to: 

• Take action to prevent an offence about to occur 
or in progress.

• Temporarily stop persons suspected of an offence 
to allow investigation.

• Seize a broader range of evidence such as laptops, 
cameras and mobile phones.

• Require date of birth and proof of identification 
details from suspected offenders.72 

Fish and Game, despite enforcing the same legislation, 
was initially excluded from the process of working them 
up, much to the chagrin of its staff.73 In the end, Fish and 
Game staff (but not honorary rangers) were granted the 
power to seek the date of birth of a suspected offender. 
Further work is again under way at DOC to add an 
infringement fine system to the limited range of tools 
already available: a tool Fish and Game also note will 
be useful.

Offences
The offences under conservation legislation range from any 
degree of ‘take’ of almost anything from a protected area 
through to obstructing an officer in some circumstances. 
Obstructing an officer can include anything from refusing 
to provide a name and address when asked, through to 
more directly preventing a warranted officer from going 
about his or her duties. DOC’s legislation contains a mix of 
liability standards. The Wildlife Act 1953 and Conservation 
Act 1987 contain both ‘strict liability’ and ‘mens rea’ 
offences, the latter requiring that the prosecuting agency 
prove that an offender ‘knowingly’ committed an offence. 
This is a higher test than in similar related legislation 
(e.g. RMA). Considering the typical circumstances of 
environmental offending (often characterised by low 
community understanding of the law etc.), such intent is 
hard to prove, and as a result DOC is sometimes reticent 
to take prosecution cases due to the risk of failing to meet 
that evidentiary test. Additionally, this ‘risk of failure’ may 
be amplified to justify a more lax approach to enforcement 
than the provision merits.

Penalties
Available penalties across DOC’s legislation vary 
considerably, although some have recently been 
standardised. Commonly, the only legislative enforcement 
tool available is prosecution, with the other main option 
being a non-statutory warning. The lack of nuance in the 
legislation is well-recognised by the Department, but 
efforts to correct it have not yet been successful. 

DOC makes comprehensive use of diversion options 
through the Courts as an alternative. The energetic 
pursuit of this strategy is at least, in part, a response to 
the limited scope for punishment options provided by 
the law. Diversion for DOC prosecutions is administered 
exclusively through the Courts (unlike Fish and Game 
which manages its National Reparation Policy outside of 
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the legal system). Conditions of diversion agreements 
with DOC may include: reparation to the Department 
or another independent charity, voluntary work or a 
letter of apology. The offender also avoids a criminal 
record (or additions to an existing one) if the offence 
is addressed by diversion. 

An infringement fine regime has been proposed for 
some of DOC’s legislation more than once. This would 
enable lower level offences to be addressed through 
an ‘instant’ penalty, avoiding the need for costly Court 
proceedings. The advantage of an infringement 
regime is that it would enable DOC to deal quickly 
and efficiently with lower level offending and reduce 
the burden on the Courts. The administrative costs 
of enforcement of low level offending would fall and 
infringement penalties have the potential to deter 
illegal activity more efficiently. Work is again under 
way to move this forward, but it is unclear if the latest 
proposed amendment will meet the same fate as its 
predecessors. The infringement regime would also 
require DOC to develop a more sophisticated IT 
infrastructure. 

DOC will often support other agencies to take related 
prosecutions, particularly if there is an opportunity to 
impose a greater penalty for serious offending. For 
example, the highly public seal massacre in Kaikōura 
was eventually prosecuted by the police under the 
Animal Welfare Act 1999 (see Case Study 12).

The practice
Information management and reporting
DOC has inadequate IT to record and administer 
CME tasks. Permissions (such as concessions) issued 
by DOC are recorded in a national repository. From 
this database, tasks (including monitoring) can be 
delegated. CME work is delegated to district offices 
(of which there are 48 nationally). It is unclear how 
consistently such delegated functions are undertaken, 
and there would seem to be no standard method to 
record information on the outcomes of compliance 
monitoring and any enforcement action taken 
thereafter (or indeed in relation to a matter for which 
no permission has been sought). DOC confirmed 
that in some instances a report will be provided by 
the district office and an invoice sent to recover the 
costs incurred by the office in staff time. However, 
the database was not developed for the purpose of 
managing ongoing monitoring and this represents a 
gap in DOC’s compliance-related IT infrastructure. In 
the absence of an appropriate system, issues such 
as an offender’s history of compliance or otherwise, 
including any prior warnings, cannot be reliably 
recorded or accessed. 

Given the parlous state of information management, 
it is unsurprising that reporting and information 

Case Study 12 
Seal bludgeoning on the Kaikōura Coast
In 2010, twenty-three protected New Zealand fur seals were 
clubbed to death by two men in what was assumed to be a 
random act of violence at the Ohau Point seal colony. The 
dead seals included 8 pups, some just a few days old; 13 
females; and 2 bulls. Several more were injured. The seals 
had been beaten with a galvanised pipe, and many of their 
skulls were smashed in. 

It was not immediately obvious who was responsible and 
members of the public and organisations such as Sea 
Shepherd made donations towards a reward for information 
leading to the discovery of the assailants. The case made 
international headlines and shocked locals, tourists and the 
wider New Zealand community. It was cited in the SPCA’s 
annual List of Shame. DOC said it was one of the worst 
cases of animal cruelty in New Zealand’s history.

A tip-off was received and the gruesome offending was 
later found to have been committed by two men from the 
Marlborough District. The men were arrested several months 
later. They justified their actions by claiming seals were 
‘pests’. The death of 13 females meant DOC expected the 
death toll from the attack to increase as pups dependent on 
those females for food would rapidly perish. 

The investigation was led by DOC under the Marine Mam-
mals Protection Act 1978. Under this Act, convicted offenders 
can face penalties of up to six months' imprisonment or a 
fine of up to $250,000 for killing or harming fur seals or other 
marine mammals, plus a further fine of up to $10,000 for 
every marine mammal the offence was committed against.

The New Zealand Police were the ones to actually take the 
prosecution under the Animal Welfare Act 1999. The duo 
subsequently faced charges of animal cruelty in Blenheim 
District Court and were released on strict bail conditions. 
Upon sentencing, the younger offender received a two-year 
jail sentence – the longest sentence handed down under the 
legislation at that time.

Juvenile fur seal. Kimberly Collins
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availability at a national scale is correspondingly weak. No 
other information is available on the monitoring of permits 
or other permissions at a national scale, although staff 
referred to internal reporting requirements for the number 
of concessions monitored. That reporting does not include 
any information on the degree of compliance detected, 
actions taken or the impact of the non-compliance. In the 
absence of a coherent recording system, it was impossible 
to determine the level of activity and its effectiveness in 
managing statutory compliance. The present work in-
house to develop a National Compliance Strategy is 
very likely to see this situation improve, particularly if it is 
closely linked with internal reporting improvements that 
are also scheduled.

DOC does maintain a national prosecution register that 
provides prosecution information on a year-to-year 
basis. Data for the 2015/16 year were obtained from the 
Department, and longer-term records were extracted from 
the Ministry of Justice (MoJ) recording system (which, 
while not strictly publicly accessible, was provided on 
request). DOC was not able to easily provide information 
on past prosecutions and there were some discrepancies 
between the two sources. Overall, the Department 
records and makes available very limited information to 
the public on the execution of its regulatory role. 

Resourcing and cost recovery
Resourcing
The DOC National Compliance Team, comprising 
a manager, four senior compliance officers and a 
prosecutor, is tasked with refining and improving CME. 
This team is highly qualified and dedicated to its role. The 
operationalisation of the function on a day-to–day basis 
is delegated to district offices. More than 330 officers 
nationally are warranted to carry out DOC’s enforcement 
duties (i.e. legally allowed to) under all its legislation. The 
CME workload is large and very few officers are fully 
dedicated to a compliance monitoring role: most balance 
this complex task with several other focal areas and the 
total full-time equivalents (FTEs) devoted to compliance 
is thus impossible to determine. 

Officers usually work to very detailed work plans, and 
often these leave little space for compliance tasks. 
Recent moves to require district offices to develop and 
resource compliance plans are likely to see this improve 
if implemented. Some complex enforcement situations 
are passed up to the National Compliance Team at the 
discretion of the local operations manager. Enforcement 
through the Courts is usually carried out by DOC’s internal 
legal team, which is also under-resourced. DOC retains 
just two full-time prosecutors, despite being the fourth-
busiest non-police prosecution agency in the country. 

Informal estimates from within DOC indicate that 
approximately 24 officers are actively engaged in CME 
for all or some of their working time. Given the scope of 

legislation and the total staff numbers of the Department 
(c. 2000), this proportional effort would seem very low. In 
addition, honorary rangers may be appointed to assist 
staff. 

Four years ago, warrants were rescinded for many 
honorary rangers and a moratorium was placed on new 
ones – just six are currently warranted. Key concerns 
include the rising stringency of health and safety 
legislation resulting in significant exposure for the agency 
and the costs of training an honorary ranger being 
equivalent to the training of permanent staff and therefore 
adding significant cost (c. estimated by DOC to be $10,000 
per person). For the honorary ranger scheme to expand, 
more resourcing would be needed to maintain effective 
quality control and manage risk. It is understood that 
reinvigoration of the honorary ranger scheme is presently 
being considered by the Department. 

The geographic distribution of staff that undertake 
compliance activities is also evidently uneven (based 
on enforcement data and insight from staff), suggesting 
different district offices give the function very different 
priority and/or have different capacity to respond. There 
are few expectations centrally about what local offices 
will achieve due to the current absence of a national 
strategy. CME is largely devolved to local offices and the 
effort deployed on this function is at the will, and subject 
to the resourcing constraints, of those offices. 

Resourcing is allocated at the discretion of the local 
operations managers and there is no centralised budget 
other than for the National Compliance Team. Local 
managers must request the involvement of the national 
team as the latter has no jurisdiction to take over an 
investigation unless invited. Operations managers 
also control the follow-up of concession and permit 
compliance, and the attention paid to this at a national 
scale is acknowledged to be limited overall. Area offices 
have in the past identified that there is a lack of resources 
available for this function and they rely more heavily on 
complaints than proactive strategies. Given how much of 
the activity enabled by permissions from DOC occurs in 
remote areas far from oversight, this is unlikely to be an 
effective approach. Further, without proper recording of 
complaints or IT tools that capture the follow-up, there is 
a high probability that many complaints are not acted on 
in any event.

A number of internal reviews of practice have raised 
concerns about the robustness of the DOC’s approach 
to CME. A concession review in 2005 recommended 
the centralisation of planning services in order to free 
up ‘departmental staff for monitoring and compliance 
work’ related to concessions, noting that it received scant 
attention. A subsequent review in 2009 concluded that a 
key area (one of three) for improvement was the ‘on the 
ground monitoring of compliance’ as ‘little effort’ was 
being placed on that area of operations.74 It was noted 
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that ‘the main informants of non-compliance are other 
concessionaires; or via complaints from the community’.75  
There has been only one external study of compliance 
with concession requirements, and that focused entirely 
on biodiversity compensation conditions. The research 
found that, across 20 concessions with compensation 
conditions, more than one-third were non-compliant, and 
there was no evidence of action having been taken in 
respect of these breaches.76 

Throughout this project, informal discussions with many 
concessionaires and permit holders revealed that being 
monitored for compliance with conditions imposed was 
very rare. The relationship between resourcing levels, and 
provision in the legislation to on-charge the costs of CME 
activities, is important here. For example, in DOC’s 2015 
annual report, a target was set of monitoring 15% (450) 
of all active longer-term ‘other resource use concessions’ 
in a one-year period (the only compliance related KPI in 
that annual report). The Department fell well short of this 
target, monitoring just 8% (257) of these concessions in 
the target time period.77 The 2016 report demonstrates that 
DOC set a lower target of 163 longer-term concessions 
to monitor, and exceeded this goal comfortably by 
monitoring 308 (9% of the active total) – but this figure 
still less than the target for the year before. The report 
also states that additional monitoring of bus and guiding 
concessions was undertaken; a goal of monitoring 57 
was exceeded, with 191 having been monitored (17% of 
the active total).78 It is not clear how or why the goals 
are set, and it is interesting to note that the target was 
significantly reduced in the second year. 

Overall, CME is a function that is chronically under-
resourced within the Department, which has significant 
implications for DOC’s credibility as a regulator to 
industry, research organisations and the general public. 
Fundamental tasks such as concessions monitoring are 
not reliably carried out, and capacity for more complex 
investigations is extraordinarily limited given the scope 
and depth of the legislation Parliament has charged DOC 
with implementing. It would seem that CME in DOC is 
under-resourced because either (a) the core budget of 
the Department must bear an unreasonable proportion of 
CME costs due to legal constraints on cost recovery; or 
(b) there is reticence to cost recover where it is possible, 
so as not to inflame regulated communities or conflict 
with partnership aspirations (or perhaps both)..

Cost recovery
On the face of it, there are broad provisions for cost 
recovery in much of the relevant legislation. For example, 
DOC has the discretion to append a monitoring charge 
to any permission document issued (termed an ‘Annual 
Environmental Monitoring Fee’) as part of the cost recovery 
enabled by sections 60B and 60D of the Conservation Act 
1987. Historically, monitoring charges were automatically 
applied in many instances, but this practice ceased some 

years ago to ‘ improve record keeping’. A monitoring 
charge was thereafter only appended on specific request 
of the relevant district office.79 

Some types of permissions include specific provisions 
enabling cost recovery, such as guiding concessions. An 
example of these is: 

The Grantor may send any officer of the Department on 
any of the activities authorised during the term of this 
Concession for the purpose of assessing the impact 
on conservation values, the standard of service offered 
and compliance with the terms and conditions of the 
Concession, at no expense to the Grantor.”) and wildlife 
authorisations (e.g. “The Authority Holder must pay 
the standard Department of Conservation charge-out 
rates for any staff time and mileage required to monitor 
compliance with this Authority and to investigate any 
alleged breaches of the terms and conditions of it.”). 

Marine mammal permits contain more detailed provisions, 
such as:

During the Term the Permit Holder must pay to the 
Director-General an annual cost recovery charge, 
which the Director-General is to set, based on the 
costs associated with administration, research and 
impact monitoring of the Authorised Activity

and:

The Department may undertake up to xxx covert 
permit compliance monitoring trips per year. Pursuant 
to Section 60B of the Conservation Act 1987, the 
Department may recover the reasonable costs 
associated in carrying out such monitoring from the 
Permit Holder. 

Information on the extent to which this discretion is 
employed, the quantum of funding it yields, and the extent 
to which that offsets the costs incurred by the Department 
is opaque. This is because revenue from monitoring of 
compliance is not recorded separately from other cost-
recovery activities (there is one code for all cost-recovery 
activities). However, DOC staff did their best to estimate 
the number of concessions for which monitoring was 
charged and determined that approximately 75 were 
invoiced per year (of a total exceeding 4000), constituting 
1.8% of concessions. DOC staff estimate that the 
Department recovers something in the order of 15% of 
the costs it incurs in undertaking compliance monitoring 
of concessions.80 The difference between these two 
percentages is likely due to monitoring charges being 
more frequently sought from larger operations that are 
monitored more often.

A further complication to cost recovery has been (internal) 
legal advice that – despite relatively broad provision in 
the Act – cost recovery can only occur where a specific 
condition is included within the permission document 
signalling that further charges are possible. For most 
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existing concessions the provision is included, but less 
frequently for other types of permissions. As a result, 
the Department bears the cost burden of any follow-up 
actions on existing permissions until they are renewed. 

Where non-compliance is discovered, there is an additional 
potential means by which costs can be recovered: 
through the Courts via a reparation order. However, such 
orders are rare as DOC is seldom a ‘victim’ as defined 
in the Sentencing Act 2002. As a result, the Department 
bears all the costs of prosecution and any fine goes to 
MoJ (unlike the case with councils which under the RMA 
receive 90% of the fine). Diversion presents the principal 
means for DOC to recover some prosecution costs, and 
the Department uses this tool very often.

Overall, it is evident that DOC is entitled to collect more 
revenue from its permissions and land management 
functions than it does, and it is particularly lax about 
recovering costs incurred in evaluating compliance and 
taking enforcement action. While there are certainly some 
legal barriers to strong cost recovery, there remains ample 
scope to recoup more. A wider benefit of improving these 
cost-recovery approaches would be enhanced Crown 
revenue associated with use of the vast conservation 
estate and bolstered resources for administration.

The failure to fully utilise available cost-recovery 
opportunities suggests that the drivers against cost 
recovery from resource users may have little to do with 
legal barriers, and more likely result from reluctance to 
on-charge users of the conservation estate in order to 
maintain relationships or from inadequate administration 
processes (option [b] above). Whatever the cause, the 
result is a regulator ill-equipped to carry out some of 
the most basic CME activities, due to being mired in 
perpetual budget constraints. Improvements in cost 
recovery both as enabled by the law, and made possible 
through internal practice, are needed. In the case of the 
latter, work is under way within DOC to better support 
cost recovery for CME functions.

Training and capability
DOC operates an internal training programme that 
it is deservedly proud of. The seven-day residential 
course covers all aspects of the Department’s statutory 
enforcement roles and attempts to equip officers with 
enough knowledge to enable them to carry out their 
jobs safely and effectively. A 100+-page training manual 
provides the technical content; participants’ personal 
competencies are analysed; and an exam concludes the 
course. The National Compliance Team has collectively 
designed, administered and taught much of the course 
for the past six years. At this stage, no refresher training is 
available, although DOC advises that it is being developed 
for the 2017 year. Approximately half of the 331 warranted 
officers have completed this training. So while the training 
available may be exemplary in its scope and focus, it 

needs to reach the full suite of warranted staff and to be 
continually refreshed in the minds of frontline officers. 

Further, it is clear that the CME role is often poorly 
supported once course graduates return to their places of 
work. It is therefore likely that the significant investment 
in the training course would be more meaningful if CME 
activity were bolstered and graduates were given more 
time and support to execute the role they have been 
trained for. It is also unclear what the criteria are for 
staff to be selected to attend the course: whether they 
are required to demonstrate competencies for CME at 
the outset or that they are of an appropriate personality 
type to eventually undertake the role. The low level of 
enforcement activity in many offices suggests that many 
graduates do not become active warranted officers 
following the course.

Decision-making processes
Much decision-making related to CME activities is 
devolved to local offices in DOC, in which operations 
managers have significant influence on where compliance 
and enforcement efforts are directed (if there is any such 
effort). The Department’s National Compliance Team 
will only become aware of issues if alerted by staff, and 
prosecutors can only take the cases they receive. The 
relative enforcement effort, resourcing levels and day-to-
day practices of local staff are likely to vary significantly, 
and there is no policy issued at a national scale that would 
mitigate this. However, some area offices have developed 
their own guidance documents to assist frontline officers 
with day-to-day decision-making (e.g. West Coast).

Once the lead-up to enforcement is carried out, and a 
decision is made by a local office to put a prosecution 
forward to the in-house counsel, DOC’s Prosecution 
Policy is material. The Department maintains an up-to-
date enforcement policy, the most recent version dated 
March 2016, as required of all government departments.81  
The Department has adopted the Solicitor-General’s 
Prosecution Guidelines and also sets out its own criteria 
for when prosecution will be progressed. These are:

(a) The Solicitor-General’s Prosecution Guidelines. 
This Policy adopts the Solicitor-General’s 
Prosecution Guidelines and it must be read in 
conjunction with those Guidelines;

(b) The purposes of the legislation which the 
Department is seeking to enforce by a proposed 
prosecution;

(c) The principles of the Treaty of Waitangi;

(d) The resources available to the Department relative 
to the public interest in a prosecution proceeding;

(e) Whether another prosecuting agency has or will 
bring criminal proceedings in relation to the same 
subject matter as the Department’s potential 
prosecution.82 
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Enforcement history
DOC’s approach to CME on the ground is opaque due to 
a lack of records. It is certainly evident that the likelihood 
of detection of non-compliance is quite low, due to poor 
resourcing and low priority afforded to compliance 
monitoring in most offices. This may be mitigated to some 
extent by frontline officers going about their unrelated 
work and possibly coming across offending by chance, 
but it would seem unlikely to make up for it entirely.

The Department’s CME officers are often operating 
unaccompanied in remote areas and may encounter 
malicious persons. The commonness of gang-related 
environmental offending was highlighted by several 
officers, attributed to the 
fact that typical offences 
such as timber theft,83  and 
poaching from marine 
reserves were the ‘last of 
the easy, cash-based jobs’. 
Staff commonly noted 
that an element of danger 
and risk was seemingly 
unavoidable, given the 
limited resourcing, and 
this put a lot of staff off 
doing the job.

The main information 
available on compliance 
and enforcement relates 
to the use of formal 
mechanisms only (i.e. 
prosecution), rather than 
any informal means to 
procure compliance prior. 
Information obtained 

from MoJ provides insight into the number and type of 
cases that occupy the Department’s legal resources 
(see Table 2.1). Between 2006 and 2015, DOC took 1033 
prosecutions. Most (70%) were for breaches either of 
the Marine Reserves Act 1971 or the Whitebait Fishing 
Regulations.

Data provided by DOC for the year 2015/16 (see 
Figure 2.1) are slightly different in relative proportions 
as they include breaches of the Taupo Trout Fishery 
regulations, which comprised 19% of all prosecutions 
for 278 offences, and prosecutions under the Trade in 
Endangered Species Act 1989 (14 prosecutions from 
2006 to 2015). The proportions for main offences were 

Offence Number of 
prosecutions 

2006–2015

Percentage 
of total 

prosecutions

Breach of Marine Reserves Act 381 37%

Breach of Whitebait Fishing Regulations 341 33%

Breach of National Parks Act 123 12%

Breach of Wildlife Act 64 6%

Offences against a warrant officer 53 5%

Illegally affects fresh water (fish) 34 3%

Removing material from a reserve 18 2%

Breach of restrictions on land use 12 1%

Other offences under the Conservation Act 1987 5 <1%

Discharge of contaminant in, on or to air or land 1 <1%

Take of fish when not permitted or in season 1 <1%

Total 1033 100

Table 2.1 Details of all prosecutions undertaken by DOC from 2006 to 2015 Source: MoJ.
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as follows: Marine Reserves Act (35%), Whitebait Fishing 
Regulations (including West Coast) (34%) and the Taupo 
Trout Fishery (19%). The next largest proportion was 6% 
under the Conservation Act 1987. The vast majority of the 
Marine Reserves Act 1971 prosecutions were Auckland-
based. This is because DOC dedicated two officers solely 
to the task of reserve compliance monitoring due to the 
high level of offending occurring.

These figures indicate that enforcement by DOC is more 
energetic where it may be subject to significant public 
oversight (i.e. highly populated areas near Auckland 
marine reserves) or where it relates to economically 
valuable resources. They also indicate strongly that 
the Department’s approach to CME is not obviously 
environmentally risk-based and is thus may not be 
addressing the matters that constitute the greatest risk to 
the public interest in maintaining nature.

Overall, it would also seem that CME is rare under 
some pieces of legislation that DOC is charged with 
administering, and there is little data on the extent of 
monitoring (although DOC acknowledge it to be relatively 
low). These data are consistent with the anecdotal 
information provided in interviews. For example, users 
of the permissions system (particularly researchers) 
noted that it was something of a paradox that research 
permits were so hard to get and took so long to process, 
considering there was so little interest in following up on 
their requirements (see Case Study 13). Councils similarly 
voiced frustration over their frequent efforts to get DOC 
involved in wildlife-related enforcement cases at a local 
level which found little support.

There is also extreme geographic variation in the number 
of formal actions taken by DOC offices. In 2015/16, 
of DOC’s 48 offices throughout the country, 5 were 
responsible for 75% of prosecutions:

1. Auckland – 74 (26%)

2. Taupo Fishery – 52 (19%)

3. South Westland – 43 (15%)

4. New Plymouth – 23 (8%)

5. Buller – 21 (7%)

It is not credible to conclude that the remaining 43 office 
areas suffer little in the way of non-compliance that would 
warrant prosecution. Rather, it is clear that compliance 
activity differs markedly across the organisation. This 
suggests that the same offence would have a very 
different likelihood of being detected and that different 
action might be taken from one district to the next. 

No information could be accessed on the enforcement 
actions taken by individual offices in order to better 
understand why some featured so high in prosecutions, 
while others were absent. The lack of an internal reporting 
system and appropriate oversight means that such 

information would have been very difficult and time-
consuming to acquire for this report. Some offices, such 
as New Plymouth, anecdotally carry out a very wide range 
of compliance activities, while others undertake virtually 
none. At present, the Department is implementing ‘district 
compliance plans’: district offices will need to develop 
an annual plan for compliance activities, report on their 
implementation and bolster cost-recovery processes to 
help foot the bill. This change is set to be implemented in 
the 2017/18 year and would be a very important innovation.

Notably absent from prosecution data are actions to  
address non-compliance with conditions of concessions, 
leases and licences (collectively known as ‘permissions’ 
in DOC jargon). In one prosecution taken for a breach of  
condition, the judge was dismissive of the Department’s 

Case Study 13 
Wildlife translocation compliance 
– the risk of a lax approach to 
compliance
A common activity for which permission is 
sought is the translocation of wildlife. Given New 
Zealand’s unique array of vulnerable fauna, wildlife 
translocations are important tools in combating 
extinction. Between 1863 and 2012, 1100 separate 
releases of 68 different taxa were carried out.84 The 
rise of community conservation has also meant that 
they are increasingly being carried out by volunteers. 
In 2002, the vast majority of translocations were 
carried out by DOC alone; in 2010 it undertook a 
minority.85 

Despite the potential benefits, translocations carry 
significant and potentially long-term risks to species 
and ecosystems, and have a high risk of failure. 
Translocation permissions rely on the submission 
of monitoring reports by those that carry out the 
activity (the consent holder), as the regime is based 
on self-monitoring. Those parties arguably have a 
vested interest in ensuring that the translocation is 
seen as ‘successful’. To demonstrate otherwise might 
potentially compromise future permits, and this 
reduces the incentive to report honestly. As a result, 
there are compelling reasons to adopt a proactive 
compliance approach, particularly where threatened 
wildlife is at risk.

DOC was unable to provide any data on the extent of 
monitoring of translocation permits or the degree of 
non-compliance that monitoring generally uncovered 
(much less what action was taken). It is clear that 
there is a very substantial risk of highly threatened 
wildlife being harmed or killed during translocations, 
and it is concerning that the prospect of discovery 
and sanction is quite limited.
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case, noting the contractual remedies available to it and 
recommending that it turn its attention to those tools  
instead of to Court in the first instance. Contractual reme-
dies vary between agreements, but often take the form of 
DOC having the right to suspend or revoke permissions in 
response to non-compliance. After revocation, any further 
activity by the former concession holder would constitute 
a breach of the legislation, and prosecution could proceed 
on that basis. DOC appears to make little use of these 
contractual remedies, and it is unclear why that might 
be, given that straightforward remedies are so clearly  
specified. This is also somewhat ironic, given that many 
council officers said the ability to suspend or revoke per-
missions in the case of consistent or serious non-compli-

ance would be a welcome addition to the RMA toolbox. 
Here that ability is present, but unutilised.

During 2015/16, in more than half of the cases where 
charges were filed (152 of 229), settlement occurred by 
way of diversion. Of the rest, 48 cases resulted in Court 
fines and 15 in community work sentences. Just one 
term of imprisonment was handed down.86 This is a 
comparatively high use of diversion compared with most 
public prosecutions agencies and is understood to be 
largely a result of the lack of an appropriate infringement 
regime for much of DOC’s legislation. Where diversion is 
considered inappropriate by the Department, fines are 
pursued, such as in the case of the whio shooting on the 
West Coast (see Case Study 14).

Case Study 14 
Whio shooting on the West Coast
In March 2016, two hunters observed a man shooting the endangered whio (blue duck) in South Westland and 
complained to DOC. Investigations led to the conviction of Rasmus Neilson, a Danish tourist visiting New Zealand on 
a hunting holiday. The young man had also neglected to get appropriate hunting permits before he and his party were 
helicoptered into the Waitangi Forest Conservation Area.

Whio is endemic to New Zealand and is one of the world’s most threatened ducks. Its population numbers less than 3000 
nationally and is declining in the South Island due to predation and other habitat loss. The offender was prosecuted under 
the Wildlife Act 1953. The young man pleaded guilty, saying that he had thought the duck was an ordinary mallard. He 
received a fine and was ordered to pay prosecution costs, in combination totalling around $10,000, and was also ordered 
to forfeit his rifle and hunting equipment.

Whio - blue duck, Ohinepango Springs. John Leathwick
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Case Study 15 
Freshwater fisheries regulations –  
a legacy of non-compliance
The state of New Zealand’s freshwater fish fauna 
provides a stark example of the combined impact of 
weak law and lax enforcement. New Zealand’s 40 
species of native freshwater fish face substantial threats 
from pollution, loss of habitat, impacts of invasive 
species and harvesting. Approximately three-quarters 
of our native freshwater fish are described by DOC as 
being threatened with, or at risk of, extinction. Despite 
this conservation concern, freshwater fish are not well-
served by the law. For example, four out of the five 
species that make up 'whitebait' (comprised of juveniles 
only) are threatened, and yet whitebait can be fished 
on a commercial scale without catch limits and sold 
without restriction, fetching prices of up to $100/kg with 
no monies payable to the Crown. Of concern, in addition 
to limited legal protection, is the underenforcement of 
the legal protection that does exist.

While largely overlooked in the Wildlife Act 1953, 
freshwater fish enjoy some protection through specific 
regulations promulgated under the Conservation Act 
1987. The Freshwater Fisheries Regulations 1983 have 
existed in some form since the mid-twentieth century. 
These regulations were historically managed by the 
Ministry of Fisheries (now within MPI), but presently sit 
with DOC. They control some aspects of the catch of 
freshwater fish (including whitebait but excluding eels) 
and the protection of their habitat. For example, section 
42 of the 1983 regulations requires that ‘no person shall 
construct any culvert or ford in any natural river, stream, 
or water in such a way that the passage of fish would be 
impeded, without the written approval of the Director-
General incorporating such conditions as the Director-
General thinks appropriate’. 

Despite the long history of this provision, DOC was 
unable to provide evidence that it records such 
permissions or even if such permissions are given. There 
is no database detailing how many, where, under what 
circumstances and whether requirements (conditions) 
of those permissions are met. Throughout history, the 
CME focus by DOC has been on the management 
of fishing structures (for whitebait) rather than on 
controlling new barriers to fish migration. This is clear 
from the lack of evidence of enforcement action being 
taken on barriers compared to the significant effort on 
structures shown in prosecution figures.

Barriers to freshwater fish migration are a serious 
impedance to survivorship, as about half of New 
Zealand’s native fish are diadromous.87 Diadromous 
fish require uninterrupted access between the ocean 
and freshwater ecosystems to complete their life cycle. 

Barriers that prevent this movement can artificially 
separate or even wipe out populations. Different species 
have different abilities to traverse barriers: some fish 
that are comparatively good climbers may be able to 
cope with significant disruptions, while other species 
are much more vulnerable.88 

Regional councils have specific responsibilities for 
managing fish passage, including controlling the 
adverse environmental impact of unauthorised 
structures in streams. Many regions in New Zealand 
have significant numbers of freshwater ecosystems 
seriously affected by fish barriers. Examples of this 
compliance burden are widespread and include:

• In a study conducted for the Waikato Regional 
Council, more than 60% of surveyed Waikato 
culverts were found to be non-compliant with 
permitted activity standards set out in the 
regional plan.89 Council is aware of this, but has 
not taken action. 

• A Hawkes Bay study identified 88 structures in 
82 separate locations that prevented or impeded 
fish passage. Most of these structures were 
culverts, stormwater pump stations and weirs. 

• A Gisborne study identified 220 instream 
structures impeding freshwater fish passage of 
which 84.5% were culverts.90 

Some regions have taken steps towards rectifying this 
legacy at the ratepayer’s expense, with little scope to 
recover costs from non-compliant structure owners. 
This is because current owners may not have installed 
the structure, and, in any event, proving who undertook 
the installation is often difficult. 

In the Tasman District, a significant number of non-
compliant structures are present throughout the 
region’s rivers and streams. The council set about 
addressing the lack of fish access, focusing particularly 
on its infrastructure to ‘get its own house in order’. 
Council made a decision to move beyond monitoring 
decline and it now allocates a small quantum per year 
to progressively improving fish passage ($10,000). 
The council also employed a summer student to 
assess methods to address fish barriers. Four years 
ago assessments began, first focusing on public 
infrastructure. Most drops were of 0.5–1m in height 
and approximately 70% were overhanging or undercut, 
enough to limit the movements of most fish species. 

In terms of remediation, a pair of ropes of old conveyor 
belt material impregnated with mussel spat was 
installed over the drops on each side to provide surface 
area for fish migration. While not 100% effective, this 
low cost strategy certainly mitigates the presence of a 
barrier and enables some access. Where private land 
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Summary
The importance of DOC’s role as a regulator cannot be 
understated. This report recognises that the Department 
is administering the most complex suite of environmental 
legislation in all of government. DOC has an excellent 
national compliance team and provides comprehensive 
training where staff can access it; however the 
Department itself appears to have insufficiently invested 
in its overall role as monitor and enforcer of environmental 
law. Its credibility as a regulator is doubtful, and given its 
significant responsibilities, this is alarming.

DOC would appear to have a confused regulatory stance 
and its approach is inconsistent across local offices. Some 
are very active in their compliance role, as evidenced 
by an active prosecution programme. Others do little, 
if any, formal enforcement work. This inconsistency 

compromises DOC’s public credibility as a regulator. The 
varying vintages of the law, widely disparate powers, and 
a lack of dedicated staff all render implementation of law 
and policy enormously challenging. 

However, it is clear from DOC staff that the shortcomings 
of the present approach are understood and there is a 
willingness to achieve better outcomes. Political and 
managerial support, as well as wider organisational buy-
in, will be necessary to maintain this energy and ensure 
the investment in improvements is provided for and 
followed through. It is critical that a more robust approach 
to CME is put in place, given the breadth of legislation that 
the Department has sole responsibility for enforcing, and 
the importance of the values that the legislation protects.

was concerned, the council mostly ‘cold called’ and 
largely found landowners to be quite supportive (travel 
was the major cost, so it was most efficient to install 
there and then). The council recognised that this was 
not the most systematic approach, but it was the most 
practical given available resources. An alternative was 
remediation with rock and concrete, but this usually 
necessitated further resource consents and significant 
disturbance to the stream channel (with indicative 
costs of $12,000 per culvert compared with the spat 
rope which cost about $142 per ‘fix’ inclusive of officer 
time and other overheads).91 

In November 2013, a two-day workshop with 90 
freshwater experts was held to discuss how to manage 
freshwater fish passage better in New Zealand. In 
response to the significant number of challenges 
identified, a National Fish Passage Advisory Group 
was established.92 The Advisory Group is working up 
a range of initiatives to improve the fate of freshwater 
fish. DOC is soon to release a discussion document 
suggesting ways forward, including reviewing the 
Freshwater Fisheries Regulations and better managing 
the overlapping role of councils and DOC.

Bluegill bully. Rod Morris
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MfE and councils: Planning and 
environmental protection under  
the RMA

Key messages
• MfE has provided minimal oversight and support 

to councils carrying out CME under the RMA, 
particularly with respect to provision of guidance 
and coordination of robust and meaningful national 
reporting.

• There is wide variation in council practice, with a 
particular divergence in capability and practice 
evident between regional and unitary authorities 
and city and district councils.

• Political involvement – formal and informal – 
appears too common and suggests that procedures 
and perhaps also institutional arrangements need 
rethinking.

The agencies
MfE and councils together administer CME under the 
RMA. The RMA is complex legislation, but has a single 
common compliance and enforcement approach, codified 
in Part 12 of the Act. 

MfE
MfE has oversight of environmental legislation, including 
specific responsibilities for monitoring and reporting, 
regulatory stewardship of the principal Act and the 
provision of guidance. Primary contributions have included:

• Development of the RMA Enforcement Manual: co-
written by MfE and Local Government New Zealand 
(first published 1999) and now managed by Quality 
Planning (also now significantly out of date) 

• Development of amending legislation and 
regulations that introduced infringement notices 
as an enforcement tool at the request of councils

• Collection and reporting on data from councils 
obtained previously through the RMA two-yearly 
survey of local authorities and, since 2015, through 
the NMS

• Collection of data and reporting on environmental 
outcomes under the Environmental Reporting 
Act 2015

• Production of research reports, including a 
series of four reports on the use of prosecutions 
(prepared externally and released periodically 
between 2001 and 2012) and a 2016 report on 
Compliance Monitoring and Enforcement of the 
RMA by local authorities

In 2016, the Ministry released its first report on CME 
more broadly, some 25 years after the RMA was enacted. 
Overall, MfE gives compliance and enforcement relatively 
little priority compared with other responsibilities – 
efforts to date have been minimal and little guidance or 
support to Councils exists. Councils have, for the most 
part, been left to do the job alone. This lack of effective 
oversight is undoubtedly responsible for some of the 
issues identified below.

Paihia, Bay of Islands. John Leathwick



35A SNAPSHOT OF ENVIRONMENTAL ENFORCEMENT IN NEW ZEALAND

Councils
The primary implementation agency of the RMA’s CME 
functions is the council and there are presently 78 nationwide. 
There are four types of council: district, city, regional and 
unitary. District and city councils (also known as territorial 
local authorities) and regional councils have different 
statutory responsibilities, and unitary councils undertake 
both roles in together. Regional councils carry out most of 
the environmental protection functions under the RMA (e.g. 
water abstraction and discharge), while district and city 
councils are generally more focused on amenity issues (e.g. 
signage, yard infringements). Councils are administered 
by elected bodies, comprising several councillors elected 
on a ward-by-ward basis. Given that councils are political 
bodies, their focus areas are often determined, at least in 
part, by their constituencies (specifically, the constituencies 
that elected the individual councillors). 

Like all regulators, councils adopt a variety of strategies 
to promote compliance, from informal educative 
approaches through to formal enforcement tools such 
as prosecution. Councils respond to complaints from 
the public about alleged non-compliance, undertake 
monitoring of resource consents and other permissions, 
and undertake proactive monitoring of compliance 
with their planning instruments and the Act in general. 
Councils may use targeted approaches to address areas 
of high non-compliance (e.g. dedicated programmes to 
address sediment control, marine farms or illegal signage). 
Councils may also run education programmes to improve 
the regulated community’s understanding of what is 
required of them, and develop other schemes such as 
recognition programmes for consent holders that exceed 
compliance requirements (e.g. Waikato Regional Council 
runs a recognition scheme for exemplary earthworks 

operators). National-scale reporting via the NMS is 
heavily weighted towards counting instances of formal 
action, and an impression of the use and effectiveness of 
informal approaches is thus difficult to acquire.

Councils as prosecuting agencies have some distinctive 
features. First, unlike most other agencies, councils 
receive 90% of any fines handed down by the Courts in 
the event of a successful prosecution. All other agencies 
that secure fines against offenders do not receive them: 
They instead usually get deposited in to the Crown’s 
general consolidated fund. 

A further complexity is that councils are excluded from the 
definition of ‘public prosecution’ in the Criminal Procedure 
Act 2011. This Act arose from earlier Law Commission 
reports on criminal prosecutions that appeared to pay 
scant regard to local authorities’ activities. This has 
important implications: primarily that the Solicitor-
General’s oversight applies only weakly to councils, 
meaning an important check and balance on most 
public agencies’ actions is missing for councils. Further, 
the Public Prosecutions Reporting programme presently 
under way does not apply to councils, unless they choose 
to report to it.

Council prosecutions are also not explicitly identified as 
private, instead occupying an opaque middle zone that 
requires clarification. To draw councils into the fold of 
public prosecutions, and enshrine stronger oversight, 
would require amending the Criminal Procedure Act 2011 
to define council prosecutions as ‘public’. Why this is not 
already the case is somewhat baffling, with the current 
law enshrining what is – in reality – a somewhat artificial 
distinction. There are likely to be wider implications of 
such a move, however, including potential resource 
pressures on Crown solicitors and councils being then 

Unlawful earthworks in urban areas represent a danger to  
the environment, people and property. Auckland Council
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unable to engage preferred local law firms to take cases. It 
is possible that a middle ground could be struck whereby 
councils benefit from the oversight of Crown Law, but 
have more flexibility in how their prosecutions proceed.

Interviews and free text responses to the survey distributed 
to councils in 2016 as part of this research demonstrated 
that there is broad variation in the attitude of different 
councils to CME under the RMA. There were also clear 
differences in how deeply enshrined the regulatory role 
was in the organisation’s culture. Some councils gave 
an indication of their regulatory stance with statements 
such as ‘we want to be a business-friendly council’, ‘we 
take an education approach first’, ‘use of formal tools is 

a last resort’ or ‘prosecution is a last resort’. Others were 
even more blunt, making such comments as ‘we have no 
money for prosecutions’, ‘we have a policy of not issuing 
fines’ or ‘we exhaust all other options before considering 
formal resolution of non-compliance’. 

Conversely, others spoken to thought their council was 
tougher now than it used to be. Phrases such as ‘we’ve 
cracked down recently’ were common in interviews and 
in the free text responses to the survey. This variation 
in approach is unlikely to be empirically demonstrable 
until record keeping and reporting improves, but it most 
certainly exists. There is some evidence in a recent survey, 

Case Study 16 
‘Turning a blind eye’ to non-compliance
In late 2016, lawyers Karenza de Silva and Antoinette 
Besier carried out survey-based research into how council 
CME staff felt about the attitudes of their organisations to 
non-compliance. An anonymous survey was circulated 
to councils on the matter, consisting of nine questions. 
Views of staff and managers were sought. However, the 
survey’s anonymous nature meant the source of views 
(i.e. how many councils are represented) and relative 
proportion of staff v managers could not be ascertained. 

The questions were as follows:

1. How long have you worked in environmental 
compliance?

2. Based on your own experience, do you think 
that the council you work for has ever turned a 
blind eye to environmental non-compliance?

3. How often has it occurred?

4. Do you think that the council you work for 
has effective and comprehensive monitoring 
programmes to assess compliance with all 
resource consents and all permitted activity 
rules?

5. Do you think all departments in the council you 
work for identify and deal with non-compliance 
issues in a consistent manner?

6. Is your role in enforcement affected by the 
inconsistency of others in the council you work 
for?

7. Do you think that every instance of non-
compliance should be addressed by some form 
of information or formal enforcement action?

8. If you could make changes to the response to 
non-compliance for the council you work for, 
what changes would you make (if any)?

9. If you have anything further to add that you 
consider relevant to the topic, please do so.

The survey was filled out anonymously by 140 officers. 
The only identifying information gathered was the 
length of time they’d been working in the field (Question 
1). Responses were roughly even between those having 
been in their current roles for less than 12 months, 1–5 
years, 6–10 years or 11 years or more.

Responses to Question 2 indicated that most officers 
(60%) identified instances where their employer 
agency had ‘turned a blind eye’ to environmental non-
compliance. Examples were provided as to why and 
how frequently this occurred (Question 3), such as:

Fairly rarely. Often it is due to the officer involved 
not wanting to get involved in anything too 
controversial and difficult. It also happens when 
the non-compliances are with district council 
consents.

A majority of officers (55%) were of the view that the 
council had effective and comprehensive monitoring 
programmes as set out in Question 4, although a 
significant proportion disagreed (40%). Respondents 
also raised concerns about organisational consistency, 
with 65% of staff answering no to Question 5 of 
whether all council departments addressed non-
compliance consistently, 54% of respondents overall 
said that this lack of internal consistency made their 
jobs more difficult. Respondents to Question 7 were 
predominantly (65%) of the view that some form of 
action should address all instances of non-compliance. 

Question 8, which asked for improvement ideas 
from respondents, generated important themes in 
the responses including consistency in approach, 
a more proactive compliance model, and the need 
to better resource monitoring of permitted activity 
compliance. Further comments in relation to Question 
9 demonstrated that greater resourcing, improved 
internal processes and improved information 
management would also assist outcomes.93 
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however, of the propensity of some organisations to ‘turn 
a blind eye’ to non-compliance (Case Study 16).

The interviews and survey undertaken for this report 
demonstrated that compliance and enforcement is 
commonly misunderstood to be a binary activity. Many 
respondents described the function as being ‘education 
only’ or ‘heavy-handed’ in focus. Others had a more 
nuanced view, describing action being taken that is 
commensurate with the scale of the offence, and seeing 
prosecution not as a last resort, but as a viable tool in 
a toolbox to be used when appropriate. This view of 
CME reflects best practice, and it was positive to note it 
emerging, although primarily among regional and unitary 
councils and some of the more metropolitan territorial 
local authorities. The majority of interviewees, however, 
were of the opinion that formal enforcement action was 
seen as undesirable by elected officials.

This is consistent with findings from the 2016 MfE report. 
Limited use of enforcement tools was explained, through 
interviews with staff, as being due to:

• the council’s (either the staff or councillors, or 
both) focus on ‘community service’ and reluctance 
to take a more heavy-handed approach

• a lack of understanding of the enforcement tools 
and how they should be used

• a lack of experienced staff or legal expertise, or 
both, available to apply for more complicated 
enforcement actions – enforcement orders and 
prosecutions

• a lack of evidence and uncertainty about the risk 
of being unsuccessful (for prosecutions)

• a lack of resources to take enforcement orders or 
prosecutions (the costs incurred by councils of 
taking a prosecution are significant)94 

A broader understanding of the spectrum-like nature of 
CME would be of benefit in refining the approaches of many 
agencies. Some practitioners referred to the ‘10/80/10’ rule 
of thumb: how a regulator responds to the best and the 
worst (10% of a regulated community at each end) of the 
regulated community is influential on the behaviour of the 
majority (the ‘80’%). In other words, a regulator willing to 
impose significant sanctions where appropriate is more 
likely to be successful in bringing the rest of potential 
offenders into line (thereby protecting the public interest) 
than one which shies away. Stronger national direction 
(through a statutory or non-statutory instrument) to 
reinforce this perspective would be useful, because leaving 
it to local agencies to formulate an approach results in 
highly variable and uncertain outcomes.

Imposing heavy action on those carrying out illegal 
activities can provoke negative responses from elected 
officials. Political involvement in enforcement decision-
making is discussed later, and is clearly an area of 

concern. Of interest overall is that not all councils 
appear to be equally or even significantly beset by direct 
political interference in CME matters to the same degree. 
Some councils professed to encounter such political 
involvement only very rarely, such as Taranaki Regional 
Council (also acknowledged by the Office of the Auditor-
General in her 2011 review).95 Senior staff identified the 
following factors as being essential:

a. Elected representatives are clearly informed upon 
election of the CME structures and processes: this 
briefing forms part of their core induction.

b. Elected representatives are kept informed of 
activities through regular formal reporting 
processes.

c. Clear divisions between governance and the 
executive team are in place, and each works to 
maintain the integrity of the ‘dividing line’, having 
regard to the need for the CME regime to have 
integrity in order to achieve the purposes of the 
planning framework.96 

It is therefore possible that clear lines of communication, 
and clear expectations of political behaviour in respect 
of enforcement, could create a normative environment in 
which meddling is reduced, if not eliminated.

The role of councils as developers and regulators 
Councils are the only agencies that actively monitor and 
enforce compliance with the RMA and its instruments. 
They also have a a significant general role in promoting 
regional economic development: an inherent conflict. 
Councils regulate their own activities and activities of 
their staff, council controlled organisations, their elected 
representatives and other councils. Even within the 
ordinary operations of a council, there is broad scope for 
carrying out activities under the RMA that may warrant 
consent: roading projects, flood protection works, tree 
management, sewage plant management and other 
infrastructure projects. Many councils also operate 
one or more private sector offshoots called ‘Council 
Controlled Organisations’ that are not directly bound by 
the democratic process. In other examples, assets are 
handed to a community trust owned by ratepayers (e.g. 
Eastland Group in the Gisborne District). 

Other councils are more directly involved in investing 
in enterprises in their local communities. For example, 
Nelson City Council owns and operates significant 
plantation forestry holdings. Regulatory requirements 
continue to apply to these operations in theory, but 
their owners are the key regulators. This can generate a 
perception of conflict, if not an actual conflict. Councillors 
and council staff who undertake resource management 
activities are also sometimes found to be non-compliant 
under the RMA. Where those individuals may have 
material opportunity to influence enforcement decision-
making in those circumstances, the credibility of the 
regulator is most certainly at risk. 
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Where councils identify that they are perhaps not 
the best entity to be carrying out monitoring and 
enforcement – especially in contentious cases of high 
public interest – there is no clear alternative. Some 
council staff advised that their councils have from time 
to time stepped aside and arranged for neighbouring 
regulators to operate in their place in certain instances, 
but this would seem rare and is not expressly codified. 
These institutional arrangements are somewhat 
unusual and seem to indicate a possibly misplaced faith 

in regulators to put aside their own interests in favour 
of public interest outcomes where they directly conflict.

The law
The RMA is pivotal legislation in New Zealand, and 
establishes our most comprehensive nature-related 
enforcement regime. For example, habitat protection on 
private land is almost entirely addressed under regional 
and district rules, promulgated under the participatory 
planning processes of the RMA. The RMA is a framework 

Case Study 17 
Clear as mud: Unenforceable 
resource consent conditions
Consents are granted with conditions; if you do not 
comply with the conditions you breach the RMA. 
This provision is clear and straightforward. However, 
the development of resource consent conditions 
is undertaken in a variety of settings by officers of 
very different capabilities who are subject to variable 
peer review processes (and sometimes none at 
all). As a result, conditions may be poorly formed. 
Consent conditions may cover a very broad range of 
requirements, including:

• Ensuring particular natural features are protected 
from potential harm during development

• Ensuring protection instruments such as 
covenants are put in place as agreed

• Ensuring plans are submitted to give effect to 
other more general conditions (e.g. planting)

• Ensuring rehabilitation occurs within a certain 
timeframe following the activity

If the conditions are not adhered to, then the 
environmental impacts of the activity likely exceed 
those envisioned at the time of consenting, with the 
environment and wider community absorbing the 
additional impact.

Poor consent conditions are those that are unclear, 
ambiguous, conflicting or otherwise make the job 
of deciding whether or not the consent holder is in 
compliance less than straightforward. Conditions are 
sometimes included in consents that are practically 
unenforceable. A condition may be unenforceable if it 
does not meet basic tests of a consent condition as set 
out in the ‘Newbury Principles’, or because its meaning 
is unclear such that compliance status cannot clearly 
be determined and so enforcement proceedings may 
not be successful. The Newbury Principles require that 
resource consent conditions must: 

• Be for a resource management purpose, not an 
ulterior one;

• Fairly and reasonably relate to the development 
authorised by the consent to which the condition 
is attached; and

• Not be so unreasonable that a reasonable 
planning authority, duly appreciating its 
statutory duties, could not have approved it.97 

The quality of resource consent conditions is an  
important determinant of enforceability and the  
likelihood that project outcomes will reflect under-
takings made at the time of granting consent. Unclear 
consent conditions can lead to the consent holder 
being unable to comply or being unaware of how to do 
so. Given the risk-averse nature of most agencies, this 
ambiguity usually means that enforcement action will 
not be taken. Just a small chance that the interpreta-
tion of the condition is not entirely clear will likely 
preclude enforcement action. The Environment Court 
expressed concern about the role of consent condi-
tions in consent implementation and hosted a 14-date 
national roadshow in 2014 to highlight the issue. 

Compliance officers in informal interviews commonly 
voiced annoyance at some poor quality conditions 
agreed to by other council staff (usually without 
consultation with the enforcement team) that were 
simply unworkable. This was particularly evident when 
there was a poor understanding of the demands of 
compliance by the planners and a weak relationship 
between those two parts of the organisation. 

Many councils have systems in place to improve this 
relationship. For example, the Marlborough District 
Council devised a system of notifying poor conditions 
internally, through a custom form that is sent from the 
compliance team to the planning officers. Forms could 
be tagged to the planning officer and followed up, 
particularly if the issues were consistently arising. 

An area of innovation commonly identified in the 
survey administered for this report was effort put into 
improving the flow of information between planners and 
compliance officers and back again, indicating that this 
may well further improve in the short term. The overall 
aim is to enhance the quality of conditions and ensure 
that enforcement can be carried out if undertakings are 
not given effect to.
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Act and the bulk of CME activity is conducted by subsidiary 
agencies and is linked to local plans and policy statements. 

Each council has one or more bespoke plans containing 
a variety of rules specific to the geographic area over 
which the council has jurisdiction. All plans are developed 
in conjunction with the local communities, usually at the 
cost of many millions of dollars, and tend to reflect local 
priorities. They may be lengthy, ambiguous and reflect 
opposing objectives for the same subject matter. The 
rules that emerge from such a process may be worded 
awkwardly or be otherwise difficult to enforce. Even 
more prone to error are the conditions of consent on the 
more than 40,000 resource consents issued annually 
nationwide (see Case Study 17).

Powers, offences and penalties
The powers of warranted officers under the RMA include 
the right to enter private land to evaluate compliance 
and to require individuals to provide information in some 
circumstances (including name, address and date of 
birth).98 Councils have further powers elsewhere in the 
Act to enter land to conduct emergency works and to 
seek emergency permission to carry out remediation 
works and on-charge costs to the landowner.

Offences under the RMA include breaching the provisions 
of the Act, breaching a rule in a plan in the absence of 
resource consent, or failing to comply with conditions 
of a resource consent. Councils have full discretion as 
to the degree and type of enforcement action taken in 
response to non-compliance and there are a range of 
tools available. Informal tools such as education and 
warnings are regularly employed, in addition to the formal 
instruments set down in the Act. 

The range of tools available under the RMA rivals those 
of any other environmental legislation and can be viewed 
as an exemplar in this respect. The RMA contains four 
main tools:99 infringement fines, abatement notices, 
enforcement orders and prosecutions. Infringement 
(‘instant’) fines are an increasingly common feature of law 
in New Zealand generally, having been first introduced in 
1968 for parking offences.100 They were inserted into the 
RMA in 2001, but have not otherwise been included in 
our environmental law. Infringement fines are commonly 
imposed under the RMA and range from $300 to $1000 
per offence. Many practitioners were of the view that the 
maximum penalties available are not really high enough 
to alter bad behaviour in some circumstances (such as in 
the case of corporate offending) and that elevating their 
quantum at the upper end would be helpful. 

Abatement notices are directive documents that tell an 
offender to either cease doing something or do something 
to achieve compliance. Enforcement orders are similar, 
but they are issued by the Court and contain mandatory 
actions that – if not carried out – bring an offender into 
contempt of Court. Enforcement orders are the least 
often used of the tools, and many officers regarded them 

as being a lot of hard work to obtain on their own, but 
more useful when ordered by the Court as part of overall 
sentencing, with the added threat of the offender being in 
contempt of Court if not compliant. Enforcement orders 
can also form part of sentencing within a prosecution. 

Prosecution is the most serious action that can be taken by 
councils under the RMA. Charges can be filed in a District 
Court by any officer carrying an appropriate delegated 
authority and relevant council policy. Maximum fines 
are $300,000 or two years in prison for an individual or 
$600,000 for a company. Maximum penalties were raised 
in 2009 from $200,000 for both, increasing by $100,000 
for individuals and threefold for companies. Charges must 
be filed within six months of the council first becoming 
aware of the offence. Several interviewees noted that 
this timeframe is quite short, compared to timeframes in 
other legislation, and potentially compromises complex 
investigations. Judges holding dual environment and 
general warrants generally hear the cases. Prosecution 
under the RMA is the only environmental enforcement 
situation in which a specialist judiciary will usually hear 
prosecution cases (see Case Study 18). 

Concrete discharge to waterways can cause 
severe damage to freshwater and marine 
ecosystems.  Auckland Council
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The practice

Information management and reporting 
Compiling and then reporting on CME activities enables 
councils to efficiently conduct the function and to provide 
confidence to any auditing agency and the general public 
that they are undertaking their role successfully. CME 
typically demands bespoke IT tools due to the range and 
type of information that needs to be stored. Databases 
from individual councils are generally stand-alone and 
cannot be interrogated by other organisations. This fact 
has important implications for managing compliance 
functions as records are not routinely shared across 
jurisdictional boundaries. It was difficult to strike an 
appropriate metric to evaluate the sophistication of 
information management within each council; instead 
councils were simply asked whether their compliance 

administration systems were manual (inferring low 
priority), partly electronic or fully electronic (inferring 
higher priority) (see Table 2.2). 

CME technology resources

Offence Manual Partly Fully

District (50) 1 25 24

City (11) 0 4 7

Regional (11) 0 1 10

Unitary (6) 0 1 5

Total 1 31 46

Table 2.2 Use of technology for CME functions by 
councils Source: Council survey for this report (2016).

Case Study 18 
The role of a specialist judiciary in 
environmental enforcement
Many practitioners interviewed expressed concern at 
having to explain why environmental offending was 
of concern to judges that do not possess specialist 
knowledge in that area of law. They thought that more 
equitable outcomes for the public interest in nature were 
likely if a judge who ‘gets’ environmental protection 
was to hear the case, compared with one that does 
not have that knowledge. International research has 
demonstrated that while there is certainly heightened 
concern about environmental breaches, penalties for 
convicted offenders do not appear to have increased to 
match that concern.101 

Research has also demonstrated that where specialist 
environmental knowledge is brought to bear on 
enforcement matters, prosecution is more likely 
and sanctions are more serious.102 The reasons for 
environmental specialisation include:

• The complexity of technical and scientific 
matters often in dispute

• A rapidly evolving legislative and policy context 
which alone is demanding to grapple with

• Overlapping remedies (civil and criminal) and 
interests (public and private)

• Rapidly expanding legislation and case law at all 
levels (local to international)

• Significant international and transboundary 
issues (e.g. wildlife trafficking)

• A growing array of founding principles to 
consider (e.g. precautionary approach)

• Complexity of third party access to 
environmental justice processes

• Emergence of the (then) overarching principle 
of sustainable management.103 

At present in New Zealand, only offending under the 
RMA has access to specialist judges. All conservation 
legislation, indigenous forestry management, seabed 
mining, high country prosecutions and QEII National 
Trust covenant breaches are heard in general Courts. 
Some council staff noted the difference in bringing 
about environmental prosecutions in the District Court 
facing an Environment Court judge, compared with the 
reception sometimes when the case escalated to the 
High Court.

Judges are skilled decision-makers and are generally 
comfortable with a wide range of very complex 
information. Strategies are commonly devised by 
officers and prosecutors to inform judges of the 
circumstances of the case in a way that communicates 
the technical consequences clearly. In Victoria, 
Australia, enforcement staff and their experts commonly 
develop ‘victim impact statements’ on behalf of affected 
species and ecosystems to set out the implications 
of an offender’s actions on the environment. Similar 
strategies are employed here by prosecutors for 
DOC and councils. Therefore, it is possible that a lack 
of specialist knowledge can be mitigated by clear 
communication and robust Court submissions. 

The view that more specialist judicial oversight was 
needed was not universally held. Some officers 
(including lawyers) had quite different perceptions, 
believing that so long as information presented to the 
Court was thorough and well justified, most judges 
were very sympathetic to environmental impacts. It 
is possible that individual judges and commissioners 
differ in their sympathies for environmental offending. 
It is likely that the wider review of institutional 
arrangements recommended below would include 
consideration of the potential expansion of the role of 
our specialist judiciary in prosecutorial matters.
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All but one council was either partly or fully electronic. 
District councils were slightly more likely to be only partly 
‘electrified’ than fully, contrasting with the other three 
types of council for which fully electronic systems were 
generally the norm. When councils were asked about 
their innovation actions for CME, the most common 
answer was ‘investment in IT infrastructure’. It can be 
assumed from these data that developments in technical 
resourcing for compliance monitoring are an area of 
positive progress under the RMA in recent years. This has 
undoubtedly improved the capacity of councils to report 
on their CME activities.

Councils can carry out three forms of reporting on 
CME: internal reporting to their own council, external 
reporting to their communities and the broader public, 
and mandatory reporting to the MfE through the NMS. 
Councils were asked to what extent they report on their 
compliance and enforcement activities (including within 
their organisation or to their local communities) (see 
Table 2.3). The purpose of determining whether internal 
reporting occurs is to establish an approximation for how 
visible the function is.

Regular Reporting

No Yes

District (50) 16 (32%) 34 (68%)

City (11) 3 (27%) 8 (73%)

Regional (11) 1 (9%) 10 (91%)

Unitary (6) 0 6 (100%)

Total 20 (36%) 58 (64%)

Table 2.3 Proportion of councils of each type that 
regularly report internally on CME activities 
Source: Council survey for this report (2016).

From the data submitted, a little under two-thirds of 
councils regularly report (some monthly, some only 
annually) in-house on their activities. The remaining 20 
councils do no reporting. All unitary councils and all but 
one regional council report internally, while only 68% of 
districts councils and a slightly greater percentage of city 
councils do so. The ways councils report on their activities 
vary considerably, from small sections in monthly reports 
that describe enforcement activities in narrative form 

through to comprehensive reporting frameworks with 
defined numeric KPIs. The metrics also vary considerably 
between councils, and this means that MfE’s data provide 
the only national picture of monitoring and enforcement 
activities under the RMA. 

Council staff expressed significant frustration with the 
work involved in reporting to MfE on compliance and 
enforcement activities through the NMS, and previously 
through the bi-annual RMA Survey of Local Authorities. 
Key issues raised included the ambiguity of the questions, 
the fact that many questions seemed to count things that 
were irrelevant to the exclusion of things that were much 
more relevant, and that the Ministry constantly changed 
the questions, undermining the collective value of the data 
and their ability to show trends over time. The frustration 
of councils appears well justified, as many of the questions 
that have been asked over time are both ambiguous and 
inconsistent. Enhancing national reporting is clearly a 
logical area for effort, and would also potentially improve 
the relationships between councils and the Ministry.

Resourcing and cost recovery
Resourcing
Councils issued a total of more than 40,000 consents in 
2014/15 and received nearly 30,000 complaints (excluding 
complaints about noise).104 The number of complaints and 
consents varies considerably across the 78 agencies, 
but the majority of non-noise complaints were received 
by regional councils.105 Some councils encounter many 
significant non-compliance issues, while others face 
relatively few – these are a function of area, population 
and the types of industry in the vicinity. 

Data on resourcing for CME functions in councils is 
collected through the Ministry’s NMS. Various categories 
of staff types are presented to councils and they 
must submit the number of FTE officers employed or 
contracted for those roles (see Table 2.4). The 2014/15 
NMS information demonstrates that approximately 374 
FTEs work in the field of CME under the RMA. However, 
some of those data were revealed to be incorrect when 
some seemingly anomalous figures were queried with 
the submitting agencies, meaning that the total figure is 
closer to 360. 

FTEs are the appropriate metric, particularly as many 
officers have multiple roles and only a small or variable 

Average # FTEs Minimum Maximum Zero 0.1–1 >1 >5

District 0.89 0 3 8 28 14 0

City 2.73 0 12 1 4 7 0

Regional 14.62 6 31.3 0 0 1 10

Unitary 19 0 93 1 0 2 3

Total 4.48 0 93 10 32 24 13

Table 2.4 Staff resourcing for CME across different council types Source: NMS data (2014/15).
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proportion of their time may actually be spent on CME 
in practice. It is unclear if MfE seeks any verification of 
time spent, but such information is not communicated in 
the dataset if it is collected. Importantly, the total CME 
figure is less than half of the number of staff involved 
in processing consents nationally (one of the sources 
of compliance work), and while processing staff have 
recently increased, CME staff have reduced in numbers.106 
The total CME figure is significantly down from 436.7 in 
2012/13 and it is unclear why such a drop has occurred.

Ten councils identified that they had no compliance 
monitoring staff under the RMA and a further 31 councils 
had one or fewer FTEs allocated to that function. Most 
officers were at Auckland Council (93), pushing the 
average staffing for a unitary authority to 19 FTEs 
(although counterbalanced by the minimal resourcing 
of another unitary authority). Regional councils carried 
average staff numbers of 14.62. City councils were slightly 
better resourced than district councils, with an average 
of just under 3 FTEs compared with just under  1 for their 
(usually) more rural counterparts. 

Resourcing for councils was compared with the number 
of consents issued in that same year (a measure of 
development intensity) by that same council. The councils 
that demonstrated <1 FTE being available for the function 
issued approximately 114 consents on average annually 
(range of 2 to 337) and received an average of 24 (range 
of 0 to 199) complaints. Assuming a similar level of 
development in previous years, it would seem as though 
the function is generally under-resourced.

In most cases, compliance staff do not solely undertake a 
compliance role: they often balance those responsibilities 

alongside other enforcement roles or alongside roles in 
planning, policy or other areas of council. Thus, carrying out 
these duties must compete with the resources available for 
other tasks across their workload. For example, in several 
councils the roles of processing resource consents and 
monitoring condition compliance are carried out by the 
same people. Several council staff interviewed noted that 
the new requirement for councils to discount charges for 
consents not processed inside statutory timeframes made 
it even less likely that monitoring would be undertaken 
when the same people are charged with both tasks and 
are overloaded (as is the case with many councils). Where 
individuals carry enforcement tasks out only rarely, they 
are more likely to make mistakes, as procedures may not 
be fresh in their mind.

Many (particularly urban) councils noted that a lot of 
their time is consumed with minor matters, due to repeat 
complaints from persons with a limited understanding of 
the overall gravity of their concern. Previous research has 
noted that council complainants sometimes use council 
staff as a low cost dispute resolution service, instead 
of addressing their own neighbour disputes via civil 
remedies.107 Councils also consume resources by getting 
involved in civil matters instead of more systematic 
enforcement, which is very much more productive from a 
public interest perspective. 

The reactive nature of this approach can result in 
enforcement energy going into matters which have 
limited environmental impact while high risk issues are 
never or rarely addressed. As such, resourcing may not 
necessarily correlate with effectiveness in reducing risk of 
environmental harm. Risk-based response frameworks do 
appear to be effective where they are diligently followed. 

Monitoring of consent compliance can include repeated visits in response to the same issues  
when tools such as sediment control fences are not maintained in working order. Auckland Council
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However, if the law or rules do not reflect the same 
priorities (i.e. they focus on minor matters over areas of 
greater or emerging risk), then risk-based strategies can 
be harder to implement. In addition, such approaches can 
have the negative impact of disguising weak resourcing.

Cost-recovery for monitoring and enforcement
Under-resourcing of CME is at odds with the RMA’s 
provisions for relatively ample cost recovery (at least 
for consent monitoring). Section 36(1)(c) contains the 
substantive provisions allowing councils to invoice for

charges payable by holders of resource consents, for 
the carrying out by the local authority of its functions 
in relation to the administration, monitoring, and 
supervision of resource consents (including certificates 
of compliance and existing use certificates), and for the 
carrying out of its resource management functions 
under section 35.108 

Parallel and related provisions exist under the Local 
Government Act 2002. Under this Act, councils must 
publish a schedule of fees and charges that are set down 
at the time of their annual plan negotiations. Many of the 
schedules reviewed contain little detail on charges for 
monitoring and enforcement, while some are detailed 
with complex charging frameworks depending on activity 
(e.g. the schedule of Bay of Plenty Regional Council).109 

The Bay of Plenty Regional Council charges an annual 
fixed charge for some types of consent, while other 
types are subject to more specific and itemised charging 
programmes where very much more or less monitoring 
than average is likely required. Councils can adopt a 
targeted rating strategy to offset the cost of permitted 
activity monitoring for specific activities (e.g. Waikato 
Regional Council collects targeted rates to pay for 
farm dairy effluent monitoring charged to some rural 
properties) but most do not. There is otherwise limited 
opportunity to recover the cost of monitoring permitted 
activity compliance and – predictably – it rarely occurs 
as a result.

Cost recovery for expenditure on incident response 
and investigations is ambiguous and councils seem 
disempowered to fairly on-charge the often significant 
costs incurred. This is in contrast to the far more 

straightforward provisions enabling charging for consent 
monitoring and the well-codified process for returning 
fine and cost quantum to councils following prosecutions. 
The overall result is that ratepayers bear a significant 
proportion of the costs incurred by councils outside of 
routine consent-specific monitoring. 

Many invoices go unpaid. At the time of writing, 
Marlborough District Council had $80,000 in unpaid 
monitoring charges outstanding, with the difference being 
picked up by ratepayers or absorbed by agency cutbacks. 
Councils have few available remedies to recover such 
debts, and are not able to retract or rescind permissions 
even where many years’ worth of monitoring charges 
have gone unpaid. 

All councils were surveyed to determine what their charging 
regime was for monitoring consents and for enforcement 
work where no consent was present (such as in response 
to a complaint) (see Table 2.5). For consent monitoring, 
responses were categorised into (1) those councils that 
rarely or never recovered any monitoring costs; (2) those 
that had a standard charge or some other approach that 
would secure partial recovery; and (3) those that generally 
recovered all costs. For enforcement, councils either 
recovered some costs or none at all and in most cases 
there were no particular rules on this (i.e. the council simply 
reserved discretion to charge, but often didn’t). 

The majority of councils (64%) fully recovered the cost of 
consent compliance monitoring. Seven councils did no 
cost recovery at all, while the rest ran a partial recovery 
model. Ratepayers bear the remainder in each instance. 
No recovery of costs is considered inappropriate by Quality 
Planning guidance, which notes that such an approach 

ignores the fact that in terms of s36(4)(b)(ii) criteria 
the monitoring activity is solely occasioned (caused) 
because a consent has been granted. In other words, 
if there was no consent there would be no need to do 
any compliance monitoring, therefore why should the 
wider community bear any of the monitoring costs?110 

Annual plan cost-recovery programmes are political 
processes, however, and some councils seem reluctant 
to impose these types of costs on current or potential 
resource users. 

Monitoring Incident response

1 2 3 No Yes

District (50) 7 (14%) 13 (26%) 30 (60%) 44 (88%) 6 (12%)

City (11) 0 5 (45%) 6 (55%) 10 (91%) 1 (9%)

Regional (11) 0 1 (9%) 10 (91%) 7 (64%) 4 (36%)

Unitary (6) 0 2 (33%) 4 (67%) 5 (83%) 1 (17%)

Total 7 21 (27%) 50 (64%) 66 (85%) 12 (15%)

Table 2.5 Cost recovery by councils for consent monitoring and incident response Source: Council survey for this report (2016).
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Predictably, ratepayers bear a significant proportion of 
the cost to the agency of all compliance and enforcement 
actions arising from incident responses (85%). Just 15% of 
councils collect money for enforcement work outside of 
fines or enforcement orders, where certain costs can be 
recovered under s314(1)(d). In most cases, this recovery 
is only partial. For example, Whangarei District Council 
includes an invoice for $137 with each abatement notice 
issued to recognise the officer’s time to prepare it. By 
contrast, many respondents were adamant that it was 
wholly unlawful to recover the costs incurred by the 
agency, while others simply invoiced the offender where 
non-compliance was noted (sometimes in lieu of a formal 
fine). There is clearly much confusion over whether or not 
charging for incident response is even legal. 

Councils appear to be stuck between a (self-imposed) 
rock and a hard place in funding the CME function. 
Resourcing is demonstrably inadequate, and there is 
some ambiguity in the degree to which cost recovery is 
enabled. Nevertheless, the reluctance by many councils 
to recover costs is unnecessary. It is likely that clear 
guidance and expectations on this surprisingly influential 
area of council policy could help more equitably balance 
the public/private expenditure, particularly if the law 
was modified to better enable charging of actual and 
reasonable costs as set out in the Act.111 

Cost recovery for prosecutions
When councils take prosecution action through the 
Courts, they must use either in-house counsel or pay 
commercial rates for external legal representation. Unlike 
many environmental enforcement agencies, they cannot 
access the Crown prosecution services except in certain 
circumstances (i.e. jury trials). The actual or potential cost 
of Court action seems to be a significant deterrent to 
councils taking this type of action, which has implications 
for the robustness of the regime. Prosecutions (including 
expert reports, lawyers’ fees and other costs) can cost 
hundreds of thousands of dollars. Many small councils 
simply do not have such funds available and rarely take 
formal enforcement action as a result.

Councils receive 90% of the quantum of any fine imposed 
on prosecution (the Crown retains 10% as a processing 
fee).112 This provision is intended to enable councils 
to recover some of the financial outlay of carrying 
out prosecutions. However, there are some further 
complexities to the recovery of fines. While councils may 
receive the money, the compliance and enforcement unit 
of the council may not see any of it. Whether the money 
is applied to a business unit, to bolster or offset costs of 
related activities is up to the individual council.

Councils may also receive an award for costs incurred 
in successful prosecutions. Costs are usually awarded 
according to scales set out in the Costs in Criminal Cases 
Regulations 1987. In most cases costs are very modest, 

and may not reflect the actual cost of the undertaking 
(e.g. $226 is the nominal amount for a half day in Court, 
which is very likely to cost a council much more in reality). 
Costs can exceed the scales in certain circumstances, but 
this is rare.113 In the recent Bay of Plenty Regional Council 
v Mobil Oil New Zealand Ltd case (in which a substantial 
cost application was accepted by the Court), the learned 
judge commented: 

There may need to be some review of the legislation 
in due course to take into account that these costs are 
otherwise borne by the rate payers through no cause 
of their own.114 

Where a council issues a fine and it remains unpaid, the 
fine is transferred to MoJ for cost recovery. Where a fine 
is issued in Court, MoJ takes full responsibility for cost 
recovery and – when successful – the money is then 
forwarded to the council. Fines and awarded costs can 
mitigate under-resourcing by providing funds to offset the 
costs of prosecution. However, these are rarely sufficient 
to avoid drawing on ratepayer funds. Many council staff 
expressed frustration at long lag times for fine payment, 
as many resource users were slow or did not wish to pay. 
Some also indicated that fines can be remitted without 
the council’s knowledge (see Case Study 19).

Training and capability
Training staff to ensure they are capable of carrying out 
their role is an important task for any regulatory agency. 
Inefficient and ineffective CME reduces the ability of 
any regime to support the public interest in maintaining 
a healthy environment. For an agency, poor performing 
staff can reduce efficiencies, expose the agency to serious 
risk of litigation, and otherwise affect their reputation 
and credibility. Interviews with persons outside councils 
(including lawyers, judges and regulated community 
members) commonly raised concerns regarding the 
competencies of many individuals in their role, and the 
quality of investigation work by councils. Councils have 
been heavily criticised in some recent prosecution cases 
for not following basic investigative good practice. This 
indicates that capability requires a good hard look, 
including the training options available compared with 
other non-environmental enforcement functions.

While all officers likely receive some semblance of on-
the-job training, formalised training options are limited. 
There are two key training opportunities presently 
available to RMA enforcement officers: a 3–4-day course 
administered by the Waikato Regional Council on a cost-
recovery basis, and a national qualification emerging 
from G-REG. 

The Waikato Regional Council developed a course called 
‘Basic Investigative Skills’ covering the basic elements of 
monitoring and enforcement work, an overview of the 
legislation, and detailed insights into evidence gathering 
and other aspects. The course includes a manual that is 
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updated every two years and is open to monitoring and 
enforcement staff from all types of councils. This course 
has now been delivered to 500 officers nationwide and is 
the primary training opportunity for council staff, many of 
whom do not have any enforcement background when 
they arrive in the job. 

Councils and parts of central government have been 
collaborating for some time on the development of a 
nationally recognised compliance qualification across 
government which is to be delivered within the New 
Zealand Qualifications Authority framework (see Case 
Study 6). Some larger councils are already enrolling staff 
in the level 3 qualification. Key constraints include the 
absence of an already agreed standard training approach 
under the RMA (compared with Customs etc.) and the 
availability of appropriately experienced educators and 
assessors. The course material is also targeted at a general 
understanding of compliance and enforcement and is 
unlikely to be an efficient way of training many officers for 
the frontline demands of the role. However, it may provide 
a useful basis for ongoing professional development and 
recognition of officer expertise in the long term.

The poor resourcing and priority afforded to the CME 
function by many councils likely limits the amount and 
frequency of training that agencies will be willing to invest 
in. Many councils expressed frustration at the staff and 
training-related issues they encounter, including:

• The difficulty of acquiring suitably qualified staff

• The challenge of retaining staff when the 
profession is poorly recognised and opportunities 
for career development are very limited

• The lack of enforcement-officer core 
competences in many existing staff, some of 
which are not teachable, but relate to personality 
and world view.

Not all capability can be taught. Most enforcement 
agencies around the world recognise that certain 
personalities are more suited to the demands of a CME 
role than others. In our interviews, several (usually larger 
regional and unitary) councils noted their recruitment 
strategies had shifted in recent years to focus more on 
an officer’s personality. This reflects international trends 
that have seen environmental enforcement agencies 
increasingly embracing human resources strategies, 
such as psychometric testing, to evaluate would-be staff 
on a more technical basis. Waikato Regional Council’s 
Basic Investigative Skills for Local Government manual 
contains a list of qualities for CME officers that are broadly 
accepted within the RMA regime. These include:

• Being reasonable and fair

• Being professional

• Having strong interpersonal skills

Case Study 19 
Fine remits by Ministry of Justice
Fines imposed on offenders under the RMA in the 
District or High Court are transferred to MoJ for 
collection. MoJ is responsible for recovering the fine 
and transferring the required proportion (90%) to 
the prosecuting council. In late 2016, a report by MfE 
identified that there are a number of substantial RMA 
fines that have never been recovered by MoJ and that 
the fines have been ‘remitted’, often due to a company 
going into liquidation or receivership, or the offender 
absconding.115  

When interviewed for this report, several councils 
expressed frustration at fines being remitted, 
particularly where the sums were significant and the 
offences very high profile. For example, the Waikato 
Regional Council advised that several fines owed by 
the notorious Crafar Farms owners were remitted 
because the company went into liquidation. It is 
sometimes possible in cases of company liquidation 
to recover part of the debt owed prior to the company 
being struck off the companies register, if the Ministry 
of Justice is able to contact the liquidator while 
company assets remain.

When a fine is notified to MoJ, collection procedures 
get under way. The Ministry can decide to remit the 
fine under section 88 of the Summary Proceedings 
Act 1957. Reasons can include that the offender is 
proving difficult or impossible to contact, or has died, 
or a company has gone into liquidation. Registrars 
also have judicial authority to remit fines in situations 
in which the fine is very small (less than $50). If the 
remittance is outside the registrar’s authority, the 
decision can be referred to a judge: judges have 
very broad powers of remittance of fines and even 
broader powers in relation to costs. An individual 
filing for insolvency or bankruptcy is not sufficient 
grounds for fines to be remitted. Councils are able to 
challenge registrar decisions by filing an application 
to review a registrar decision with the Court, which 
allows that decision to be reviewed by a judge.

Councils receive a monthly report on the status of fines 
administered by MoJ, and are advised retrospectively 
when they are remitted. Councils are not contacted 
in advance because there is no statutory basis for 
them to have a role in the decision. The council is only 
likely to find out about remittance prior to receiving 
the monthly report, if they proactively engage with 
the Ministry to discuss non-payment. The cancelled 
debts can at times exceed six figures (although larger 
fines are generally very carefully considered before 
being deemed appropriate for remittal). In 2016, MoJ 
remitted a total of $93,724 in fines under the RMA.116  
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• Having resolve

• Being open-minded

• Acting in good faith

• Being attentive to detail

• Being methodical

• Being credible117 

These qualities should, of course, underpin appropriate 
technical skills in relevant areas of CME. The challenge 
for councils with extant staff who are arguably unsuitable 
for the role is to identify them and move them into roles 
for which they are better suited. 

Decision-making processes
The RMA provides minimal guidance on the appropriate 
decision-making arrangements for enforcement matters 
under the Act. There is no standard decision-making 
framework, and councils are free to nominate their 
preferred approach, including whether or not to have a 
guiding policy. The Act is also not prescriptive about what 
actions should be taken relative to the severity of offence 
– the discretion is generally not codified in law. Councils 
have significant discretion to act or not act on matters of 
non-compliance. This has been formally acknowledged – 
although caveated – in case law by Judge Sheppard in 
Culpan v Vose:

For normal purposes, councils allow certain 
tolerances. Council officials may choose not to 
enforce strict compliance where the degree of 
noncompliance is trivial and has no adverse effect on 
others. Such a practical approach has long existed, 
and is unobjectionable.118

Many councils have prosecution or enforcement policies 
that guide this process or at least codify the discretion 
to some extent. Most decisions in councils are ultimately 
taken by one individual, although logically more than one 
staff member would usually be involved in the preceding 
decision-making discussion. In other situations, a special 
group is formed, usually called an ‘Enforcement Decision 
Group’. This group of staff (and occasionally councillors) 
convene to take decisions on enforcement matters on 
a majority or consensus basis. Such a group, when 
compared with a single point of decision-making, helps 
to maintain consistency and ensure the proposed action 
is credible. 

Some councils operate more than one decision group. 
For example, Waikato Regional Council operates both an 
Enforcement Decision Group and a Prosecution Decision 
Group (but with shared membership). Several councils 
also have a policy of having a solicitor (in-house or 
external) to review proposed prosecutions to ensure they 
are likely to be successful. Two of our survey questions 
focused on this matter: the first was whether the council 
has a policy to guide decision-making and the second 

was where the ultimate responsibility was placed for 
determining what action would be taken (divided across 
tool types).

Enforcement policies
The lack of an appropriate enforcement policy (that is 
adhered to reliably) will likely reduce the transparency and 
consistency of a regulatory regime. As a result, it is more 
likely to allow operational and political overlaps to affect 
implementation of the enforcement role. Enforcement 
action needs to be transparent, consistent, apolitical and 
fair in order to win and maintain social licence. Councils 
were surveyed for whether or not they had an active 
prosecution or enforcement policy (see Table 2.6).

Enforcement policy

Yes No

District (50) 13 (26%) 37 (74%)

City (11) 4 (36%) 7 (64%)

Regional (11) 8 (73%) 3 (27%)

Unitary (6) 4 (67%) 2 (33%)

Total 29 (37%) 49 (63%)

Table 2.6 Proportion of each type of council that 
does and does not have an active enforcement policy 
Source: Council survey for this report (2016).

Of all council types, regional councils were more likely to 
have an enforcement policy, while only 13 of 50 district 
councils had such a policy. Overall, fewer councils had 
a policy than those that did not. Some councils without 
an enforcement policy did highlight the utility of the RMA 
Enforcement Manual which comprises seven guidance 
notes, and the Solicitor-General’s Prosecution Guidelines 
that were referred to in place of a bespoke policy. The lack 
of a coherent basis for decision-making makes the regime 
more susceptible to inappropriate decision-making and 
carries higher risks for the public interest.

Where does decision-making rest?
The decision to proceed or not to proceed with formal 
enforcement action in response to non-compliance sits 
in different places in different councils. Decision-making 
involves the consideration of investigation data and those 
making the decision also bear the responsibility for the 
outcomes of any legal action. The arrangements are 
governed by a combination of technical power delegation 
and internal policies. For example, a staff member may be 
technically able to issue an infringement fine but internal 
policy dictates that they may only do so with the express 
approval of their manager. 

Decision-making rights were categorised for the four 
key enforcement tools under the Act: infringement fines, 
abatement notices, enforcement orders and prosecutions 
(see Table 2.7). The responses were categorised into four 
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delegation levels: staff (no direct reports), manager (any 
level), CEO, and council (including a subcommittee of 
council). This four-tier classification enabled comparison 
between councils that vary significantly in structure, with 
some comprising just 30–40 staff and others having 
several thousand staff and multiple tiers within each 
group. In the few instances in which an enforcement 
decision group was used, the delegation level of the 
highest mandatory participant was used. ‘Other’ refers to 
arrangements such as council’s in-house counsel having 
the decision-making role, which was rare (although a 
caveat of independent legal review before taking serious 
action agreed by managers or other decision-makers was 
much more common).

The majority of decision-making was vested in managerial 
staff (67.2%), followed by staff, then CEOs, with councils 
and other arrangements a distant fourth. Managers 
dominated decision-making processes, particularly for 
higher level enforcement actions such as prosecution. 
Many councils also had a policy of seeking independent 
legal advice on potential prosecutions. However, two 
alternative decision-making structures warrant further 
discussion: delegations to a Chief Executive and 
delegations to elected representatives.

Twenty-one councils had to seek approval from the 
Chief Executive before initiating a prosecution under 
the RMA. Chief Executives are appointed by the elected 
council and administer the operational part of council. 
Chief Executives, by virtue of that employment position, 

Delegation: Environmental infringement notices

Staff Manager CEO Council Other

District (50) 16 34 0 0 0

City (11) 4 7 0 0 0

Regional (11) 2 9 0 0 0

Unitary (6) 2 4 0 0 0

Total 24 54 0 0 0

Delegation: Abatement notices

Staff Manager CEO Council Other

District (50) 14 34 2 0 0

City (11) 4 7 0 0 0

Regional (11) 4 7 0 0 0

Unitary (6) 3 3 0 0 0

Total 25 51 2 0 0

Delegation: Enforcement order

Staff Manager CEO Council Other

District (50) 3 36 7 3 1

City (11) 0 10 0 0 1

Regional (11) 0 7 4 0 0

Unitary (6) 0 6 0 0 0

Total 3 59 11 3 2

Delegation: Prosecution

Staff Manager CEO Council Other

District (50) 0 27 14 8 1

City (11) 0 10 0 0 1

Regional (11) 0 4 7 0 0

Unitary (6) 0 6 0 0 0

Total 0 47 21 8 2

Table 2.7 Decision-making for four key enforcement tools under the RMA Source: Council survey for this report (2016).
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may be subject to political and administrative pressures 
based on concern about maintaining wider stakeholder 
relationships (which enforcement action generally, or on 
the ‘wrong’ people may threaten). The extent to which 
this is problematic would also depend on the CEO 
themselves, their understanding of enforcement, and the 
need for impartiality (and the prospect of audit to uncover 
any improper conduct). 

The survey revealed that elected representatives in some 
councils still have a formal role in approving prosecutorial 
action. This more alarming arrangement was discussed at 
length by the Auditor-General in her 2011 report Managing 
Freshwater Quality: Challenges for Regional Councils, in 
which she noted:

The Crown Law Office’s Prosecution Guidelines 
are clear that prosecution decisions should be free 
from political influence. The independence of the 
prosecutor is described as “the universally central 
tenet of a prosecution system under the rule of law in 
a democratic society”. In central government, there is 
a strong convention that enforcement decisions are 
made by officials, independent of political influence, 
because it is seen as “undesirable for there to be 
even an appearance of political decision-making in 
relation to public prosecutions”. This convention has 
been given statutory recognition in section 16 of the 
Policing Act 2008. We see no reason for different 
principles to apply when the enforcement agency is 
a local authority. At least one regional council has had 
legal advice to this effect, but has not acted on it.

Following the release of the Auditor-General’s report, 
several regional councils reviewed their prosecution 
delegations, and they no longer have formal provision for 
elected representatives to determine prosecutions to be 
carried out. MfE has observed:

While it is appropriate for councillors to be involved 
in decision-making about compliance policy or 
operation expenditure for CME activities, involvement 
in day-to-day decisions on enforcement actions 
carries significant risk of the perception of politicised 
compliance or decisions being skewed in favour of 
certain groups/individuals.119 

Despite the directive – albeit not mandatory – nature of 
the Solicitor-General’s Prosecution Guidelines, it seems 
several district councils have yet to take them on board. 
Eight district councils require the approval of their elected 
representatives before staff are permitted to proceed 
with a prosecution. District and city councils were not 
the focus of the Auditor-General’s report because of their 
more limited statutory responsibilities around freshwater, 
and this may be why their response to the report has 
been more muted. 

Overall, while there seems to have been a definite 
reduction in formal political involvement in enforcement 

decision-making, our interviews indicated that informal 
muddying of the waters is still commonplace. Part of 
the reason for this is the relative lack of audit (and even 
lower risk of sanction) for such behaviour. More rigorous 
and independent oversight of council actions to ensure 
enforcement related decision-making is fair and effective 
could improve the situation. Alternatively, it is possible that 
political interference in technical enforcement decisions 
is simply unavoidable in an entity headed by politicians. If 
so, then real improvement will only be possible with some 
restructuring of current institutional arrangements.

Enforcement history
Councils typically undertake three forms of compliance 
monitoring: 

• Proactive assessments of compliance with plan 
rules (e.g. permitted activity standards)

• Routine monitoring inspections for existing 
resource consents 

• Responses to complaints (which may or may not 
cover properties with relevant consents)

The purpose of compliance monitoring is to detect the 
level of non-compliance in order to initiate a response 
to unlawful activity. The likelihood of detecting non-
compliance is dependent upon the resources put into 
the assessing compliance, and factors such as whether 
landowners are given notice of a pending inspection. 
These considerations must proceed an analysis of the 
agency’s enforcement history because they determine 
what offences are likely to be detected and how often.

Advance notice of inspection
A key factor likely to affect non-compliance detection is 
whether proponents know in advance that inspections 
will be occurring. Non-compliance is easier to hide if 
those responsible know they will receive advance notice 
of inspection. Non-compliance is best detected through 
unscheduled and unannounced spot checks. The RMA 
grants council officers the right to enter land for exactly this 
reason. Given sufficient advance warning of inspection, 
infrastructure set-ups can be adjusted, discharges may 
dissipate in the water column and other evidence of 
non-compliance can be hidden. Of considerable concern 
is that half of all councils typically give advance notice 
before undertaking inspections of consent holders. In 
contrast, most councils give no notice for complaint 
investigations (see Table 2.8). 

Unitary councils were the least likely to notify consent 
holders in advance of inspections, with district councils being 
the most likely. The same split was evident for complaints/
incident response, although a greater proportion of councils 
overall had a policy of non-notification. It should be noted 
that these policies are only ‘in general’ and there were 
some exceptions. Sometimes bespoke approaches are 
adopted for certain industries (e.g. dairy effluent monitoring 
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is subject to different notice rules compared with all other 
consent monitoring in the Waikato Region).

Monitoring non-compliance
If consents are not monitored for compliance, then non-
compliance will almost certainly not be identified (unless a 
member of the public complains). The NMS collects data 
on the number of consents that required monitoring in a 
particular jurisdiction, the number actually monitored, and 
the number found to be non-compliant with one or more 
conditions (see Table 2.9). It is unclear whether some or 
all councils include historical consents in these figures (or 
just recently issued ones), and different practices in this 
respect would make the data incomparable. 

District councils had 234 consents to monitor per year on 
average (range of 0 to 1336), of which 71% were monitored 
on average. Ten district councils professed to have zero 
non-compliance with consent conditions, a further 15 
professed to <10% non-compliance. Most others claimed 
to have between 11% and 64% non-compliance. Tararua 
District Council submitted no data for this section, while 
nine other councils submitted only partial data (e.g. some 
submitted the number of consents monitored but not the 
number found to be non-compliant).

Overall, district councils monitored approximately half of 
the consents that required monitoring (5766 monitored 
of 10,285 requiring monitoring) and detected non-

compliance in 16% of those monitored. City councils 
had an average of just over 1000 consents to monitor, 
ranging from a surprising zero (Napier City Council – 
surprising because in the previous year alone more than 
200 consents had been issued by that council) through 
to nearly 5000 (Tauranga City Council). Two councils 
provided incomplete data for this aspect of the survey, but 
the other nine averaged a non-compliance rate of 17%. On 
average, city councils generally exceeded their monitoring 
targets (although some appeared very small considering 
the overall volume of consents issued that same year).

Waikato Regional Council did not submit data in the 
form required by MfE for the 2014/15 year, but all other 
regional and unitary councils provided full datasets. 
Regional councils overall monitored 72% of consents 
that required monitoring. Environment Canterbury 
monitored the lowest proportion of those consents ( just 
over 15%) while both Greater Wellington and Taranaki 
Regional Council monitored 100%. Regional councils 
detected an overall non-compliance rate of 19%, with 
Taranaki Regional Council detecting 7% and Environment 
Canterbury 49%. Regional councils had an average of 
845 consents issued each year and reported an average 
of 4753 consents requiring monitoring (ranging from 543 
for Otago Regional Council through to more than 20,000 
for Environment Canterbury). 

Consent monitoring Complaints/incident response

N M Y N M Y

District (50) 16 (32%) 5 (10%) 29 (58%) 27 (54%) 6 (12%) 17 (34%)

City (11) 7 (64%) 1 (9%) 3 (27%) 8 (73%) 1 (9%) 2 (18%)

Region (11) 5 (45%) 1 (9%) 5 (45%) 8 (73%) 1 (9%) 2 (18%)

Unitary (6) 4 (67%) 0 2 (33%) 5 (83%) 0 1 (17%)

Total 32 (41%) 7 (9%) 39 (50%) 48 (62%) 8 (10%) 22 (28%)

Note: N = no notice given, M = notice sometimes given and Y = notice usually given.

Table 2.8 Proportion of councils of each type that give no notice or notice of inspections to consent holders and 
suspected offenders Source: Council survey for this report (2016).

Average 
# 

consents

Min. Max. Average # 
consents 
requiring 

monitoring

Min. Max. Average % 
monitored

Average %  
non-

compliance

Incomplete 
data

District 191 7 875 234 0 1336 71% 16% 10 councils

City 635 169 2959 1000 0 4879 112% 17% 1 council

Regional 845 331 2195 4753 543 20,456 72% 19% 1 council

Unitary 2710 2 12,169 4730 2 17,806 77% 17% Nil

Table 2.9 Consent monitoring workload for councils Source: NMS data (2014/15).



50 LAST LINE OF DEFENCE

Herein lies a point of some ambiguity, which 
regrettably the MfE inquiry did not clarify. 
It relates to the base assumption of what 
consents ‘require monitoring’ for the NMS 
survey. Environment Canterbury listed the 
total number of active consents in its region, 
making the assumption that they all require 
monitoring. Otago by contrast included only 
a subset deemed (by some unspecified 
process) to require monitoring. This important 
disparity was not addressed in the Ministry’s 
analysis. A lack of clear expectations as to 
what consents require monitoring, and on 
what basis, confounds robust assessment 
of the relative performance of agencies. This 
instance speaks to the already-mentioned 
concerns around the ambiguity of Ministry-
led national reporting: opaque questions 
generating opaque data that do not enable 
comparison between agencies or over time.

The variation in consents issued by unitary 
authorities simply reflects their huge 
variation in size. Unitary authorities include 
the tiny Chatham Islands Council (with 
most enforcement functions delegated to 
Environment Canterbury) through to the 
enormous Auckland Council. The average 
number of consents issued that year by unitary 
authorities was 2710. However, Chatham 
Islands Council issued just 2, while Auckland 
Council issued more than 12,000. The average 
number of consents requiring monitoring 
was 4730, ranging between 2 for Chatham 
Islands Council through to more than 17,000 
for Auckland Council. The Chatham Islands 
Council detected zero non-compliance in 
consents monitored and Nelson City just 
2.5%. Tasman District Council found nearly 
half (45%) of monitored consents to be non-
compliant for at least one condition.

Overall, councils have broad discretion to select 
which consent types and what proportion of 
consents they will monitor. This in turn affects 
the ability of the monitoring regime to uncover 
non-compliance. Rates of compliance detected 
also seem to vary significantly between different 
jurisdictions. What is missing – quite apart from 
a simplistic perspective that a breach of the 
law is a breach of the law – are data on the 
consequences of that non-compliance. There 
are also no data on the extent of permitted 
activity monitoring by councils, although case 
law suggests that enforcement action has 
proceeded in some instances against those 
breaching permitted activity performance 
standards (see Case Study 20).

Case Study 20 
The Highlander case
The Highlander plantation forestry prosecution related to a forestry 
operator failing to act in accordance with permitted activity 
standards. Such standards are increasingly used by agencies to 
reduce compliance costs imposed on resource users by removing 
the need for a consent to be obtained providing certain conditions 
set out in the plan are adhered to.

Most forestry activities are permitted under the Tasman Resource 
Management Plan subject to standards. If the activity does not comply 
with the standards, the party undertaking them risks prosecution. 
This is what happened to Highlander Trusts Ltd following reports by 
the public of a discolouration in Yellow Pine Creek, downstream from 
the operation in July 2012.

The standards in the Plan required that ‘any discharge of sediment 
or debris from land disturbance does not cause a discernible change 
to any habitat by deposition of sediment onto the bed of any water 
body’. An initial inspection revealed only a minor discharge. After a 
heavy rain event a second inspection was carried out which revealed 
a significant discharge, with sediment settling on the stream floor at 
up to 1.3m in depth. The forestry operation was occurring on land 
administered by DOC under a lease arrangement.  

Highlander Trusts Ltd was issued with an abatement notice in late 
September that included a range of remediation actions required 
within a designated timeframe. While some actions were taken 
by the defendant on time, several were not, and this constituted a 
breach of the abatement notice. As a result of the failure to comply, 
the sediment discharge continued and a further slip occurred. 
The council decided to prosecute because of the significance of 
the adverse effects and the company’s failure to comply with the 
abatement notice. The company was fined a total of $50,000 plus 
Court costs.120 

Photo showing the impact on Yellow Pine Creek. Dave Shaw
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Considering track records
Good compliance management relies on being able to 
estimate the level of risk arising from any one offender 
and apportioning a reasonable degree of attention to 
procuring compliance. A risk-based approach enables 
the efficient use of scant resources to get the most for 
the public good from the resources available. Such an 
approach demands considering the background of a 
resource user and inferring from past performance how 
much of a risk they pose to the public interest, before 
issuing them with permission to extract public goods for 
private benefit (i.e. giving them a consent). In the absence 
of a national database of council-held information on 
offending, it is next to impossible for councils to become 
sufficiently aware of a history of offending carried out in 
another jurisdiction.

Councils were asked whether they routinely took into 
account someone’s compliance history when issuing 
further consents (see Table 2.10). Responses varied from 
‘the RMA does not allow us to take that into account 
whatsoever’ (untrue) through to Environment Canterbury 
pointing to the specific section of its section 42A report 
devoted to setting out the compliance history of the 
would-be consent holder. Many respondents referred to 
case law that purportedly dictates that compliance history 
can influence conditions and other requirements within 
a resource consent, but cannot influence the ultimate 
decision as to whether or not to grant the consent. 

Compliance history

No Yes

District (50) 20 (40%) 30 (60%)

City (11) 7 (64%) 4 (36%)

Regional (11) 2 (18%) 9 (82%)

Unitary (6) 3 (50%) 3 (50%)

Total 32 (41%) 46 (59%)

Table 2.10 Proportion of councils of each type that 
consider the compliance history of a consent applicant 
Source: Council survey for this report (2016).

Based on survey responses, most regional councils 
(82%) do routinely take into account compliance history, 
while city councils were the least likely to consider it as 
part of decision-making (32%). Overall, councils were 
more likely to have regard to an applicant’s compliance 
history than ignore it, which indicates a move towards 
a more risk-based approach. The development of the 
regional sector strategy (see Case Study 21) indicates 
that this practice is certainly proving more popular among 
regional and unitary authorities, but is less evident for 
cities and districts.

Case Study 21 
Regional Sector Strategic Compliance 
Framework 2016–2018
Regulatory agencies rarely have sufficient resources to 
respond to every complaint, monitor every permission, 
and survey compliance proactively across their whole 
jurisdiction. Inevitably some prioritisation is required. 
Hampton notes that ‘proper analysis of risk directs 
regulators’ efforts at areas where it is most needed, and 
should enable them to reduce the administrative burden 
of regulation, while maintaining or even improving 
regulatory outcomes’. 121  

A modern enforcement trend is to focus agency 
resources on areas that constitute the highest risk 
to the values protected by legislation. Risk-based 
compliance approaches are becoming common across 
all regulatory regimes. A risk-based approach is defined 
by the government’s Compliance Common Capability 
Programme as one that is a means of: 

• Monitoring compliance in a cost-effective manner 

• Targeting its resources at the highest-priority risks 

• Responding proactively to changing and emerging 
risks 

• Promoting sound practices and positive attitudes 
towards compliance among the regulated sector 

• Strengthening its relationships with the regulated 
sector 122  

Such an approach is slowly gaining ground in the 
enforcement of environmental law in New Zealand, 
prompted chiefly by the sometimes extreme lack of 
resourcing.

Regional councils in particular have gradually adopted 
a risk-based compliance approach, and this should pay 
off in a more efficient regulatory regime in the future. 
The majority of the regional sector (regional and unitary 
councils combined) have collaborated through CESIG 
to produce the Regional Sector Strategic Compliance 
Framework 2016–2018. The stated objective of the strategy 
was ‘to assist councils in using a consistent approach 
to developing strategic compliance programmes and a 
range of interventions to fix important problems’. 123 

The strategy adopts the 4E’s model of CME, being 
to Engage, Enable, Educate and Enforce. These four 
components have different applications and are 
appropriate in different circumstances. At the core of 
the strategy is an understanding that while focus areas 
may vary over time, the approach to all four elements 
should be coordinated and planned. While risk-based 
approaches are undoubtedly sensible, they should 
not detract from efforts to improve resourcing, and to 
emphasise the importance of an adequately funded 
CME function in order to protect the public interest in a 
healthy environment.
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Formal enforcement tools
MfE data over the past 25 years demonstrate the 
increasing use of formal enforcement tools to resolve 
non-compliance under the Act. The numbers of these 
actions are one of the few relatively consistent measures 
of performance for CME (see Table 2.11). While valuable, 
these data are only partially useful in evaluating the actions 
of regulatory agencies. Moreover, the Ministry does not 
seem to use them for that purpose: there is no evidence 
that agencies undertaking most formal enforcement are 
acknowledged, or that those undertaking none have their 
practice questioned. 

In 2014/15 councils carried out 3618 formal enforcement 
actions, the vast majority of which were either 
environmental infringement notices (instant fines) or 
abatement notices. Just 20 enforcement orders were 
issued overall, making these the least used enforcement 
tool by far. The activity of city and district councils 
was relatively similar in respect of both fines and 
prosecutions, despite there being only 11 city councils 
compared with 50 district councils. Regional and 
unitary authorities issued 75% of all fines and 79% of all 
abatement notices and were responsible for 78% of all 
uses of formal tools overall. 

Report 1 124 Report 2 125 Report 3 126 Report 4 127

Time period 1991-2001 2001-2005 2005-2008 2008-2012

# Prosecutions 375 171 260 429

Key activity Discharges to water 
(47%)

Discharges to water 
(43%)

Discharges to water 
(42%)

Discharges to water 
(58%)

Key sector Commercial (41%) Agricultural (37%) Agricultural (43%) Agricultural (62%)

Regional/unitary 269 (72%) - - -

Local councils 104 (28%) - - - 

Most active councils Auckland (33% 
overall), Taranaki, 

Bay of Plenty, 
Waikato

Waikato, Southland 
Auckland  

(43% combined)

Waikato, Canterbury, 
Otago  

(36.8% combined)

Waikato, Otago, 
Southland

% convictions obtained 87% 90% 93% 92%

# Enforcement orders 36 21 38 32

Imprisonment terms 0 2 2 2

Suspended sentences 2 2 1 0

Community work and 
periodic detention

11 7 12 21

Restorative justice N/A* 6 13 14

Highest fine $50,000 $55,000 $86,500 $120,000

Average fine (total) $6,500 $8167 $12,463 $21,622

* Restorative justice was enabled by the Sentencing Act 2002 and, as such, was not available in the first report period.

Table 2.12 Comparison of data across four reports on use of prosecutions by local government 
Source: MfE, Report 1 (2002), MfE Report 2 (2006), MfE Report 3 (2009), MfE Report 4 (2013).

Environmental 
infringement 

notices

Abatement 
notices

Enforcement 
orders

Recommendation 
to  

prosecute

Decision 
to  

prosecute

Prosecutions  
initiated

Total

District 177 283 1 10 8 7 486

City 166 117 7 8 8 8 314

Regional 570 733 11 54 48 48 1464

Unitary 499 793 1 23 20 18 1354

Total 1412 1926 20 95 84 81 3618

Table 2.11 Use of formal enforcement tools by councils Source: NMS (2014/15).
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These data clearly demonstrate that regional councils 
carry out a significant proportion of formal enforcement 
actions under the RMA, particularly where stronger 
tools are deployed (as they carry out roughly twice as 
many prosecutions as their unitary counterparts). It is 
not possible to obtain a clear picture of unitary council 
activities in CME. One possible reason for this disparity 
is that they may be more focused on district council 
responsibilities than the more grave environmental issues 
related to regional functions, thus favouring lower level 
sanctions. Overall, regional and unitary councils are much 
more active in carrying out formal enforcement actions 
than district and city authorities. 

There is limited evaluation of the usage of the tools in 
the RMA, including reviews of their effectiveness. The 
exception is for prosecutions. Four reports by MfE, based 
on research carried out by lawyer Karenza de Silva, have 
tracked the use of prosecution provisions since the advent 
of the RMA up until September 2012 (see Table 2.12). The 
reports demonstrate some key insights, including that 
most prosecutions have been successful in obtaining 
convictions, more than 85% of those accused enter a 
guilty plea, and both the average and maximum fines 
have been steadily increasing over time.128 All these facts 
paint a picture of effective and successful enforcement 
(where enforcement is pursued) and that the Courts take 
this offending seriously.

The table summarises the key findings of the four 
successive reports, highlighting the prominence of 
unlawful discharges to water in prosecutions, the 
prevalence of the agricultural industry among those 
prosecuted and the steadily increasing nature of 
penalties and frequency of prosecution. It should be 
noted that the data was often recounted in later reports 
in error. For example, in the second report the number of 
community work sentences during the first report period 
is recorded as four.129 However, the first report states 
that eight community work sentences were handed 
down.130 For consistency, the individual references have 
been relied upon in Table 2.12. In addition, the different 
reports entailed different methodologies, and as such the 
comparative value of the figures is somewhat limited.

Table 2.12 also shows that the level of activity of certain 
councils over time has been subject to very significant 
fluctuations (e.g. Auckland Regional Council alone carried 
out one third of all prosecutions between 1991 and 2001, but 
just 2.7% of all prosecutions in the third report period), while 
others have remained relatively steady in the level of activity 
(e.g. Taranaki). The table also demonstrates the growing use 
of restorative justice, although there are clear indications 
that councils are not always addressing restorative justice 
through formalised channels. The last report in the series, 
on the use of prosecutions, was completed in 2012, and MfE 
has advised that there are no current plans to update the 
report. This is disappointing as it is the only publication that 

provides any depth of analysis of prosecution outcomes 
under the Act and trends over time. 

Informal diversion schemes and retrospective 
consenting
Quite apart from the use of formal enforcement tools, and 
other strategies such as warnings and the like, councils 
are sometimes employing ‘off the record’ resolutions 
to legal matters. These approaches are rarely codified 
and data on the extent of their use and the agreements 
reached are seldom publicly available. The survey 
of councils included a question regarding the use of 
alternative dispute resolution processes. It asked councils 
if they operated a ‘bespoke alternative disputes resolution 
process’. Only four responded in the affirmative, but many 
officers interviewed said that informal reparation is very 
much more common than those figures indicate. 

These approaches cannot be included in national 
records of enforcement because they are informal and 
unrecorded, and thus function very much under the radar. 
They enable councils to retain maximum discretion about 
how to resolve non-compliance without reference to case 
law or best practice. The sole avenue for quality control 
is whether the proponent of the unlawful action will 
agree to the requirement. Some councils operate these 
arrangements within a policy framework, while others are 
less systematic, striking ‘deals’ directly between staff and 
those responsible for unlawful activity. Fundamentally, it 
is inappropriate for a regulator to ‘strike a deal’ in lieu of 
a formal enforcement action outside of a Court setting. It 
is akin to a police officer imposing an informal sanction 
on a person they have caught drunk driving instead of 
following proper procedure.

Some jurisdictions have recently introduced similar 
practices, although far more codified. The Environment 
Protection Authorities of Victoria and New South Wales in 
Australia have recently received new powers to enter into 
‘enforceable undertakings’ as an alternative to prosecution. 
These are similar to enforcement orders under the RMA, 
but are far more accessible to the general public by virtue 
of improved information management, and the procedure 
to apply for them is rather more straightforward.

Another strategy to promote reparation and simultaneously 
legitimise unlawful works is to request the proponent to 
apply for a retrospective consent. Retrospective resource 
consents are ordered by councils for a range of reasons:

• The proponent may have been unaware of the 
requirement for a resource consent

• The impacts of reversing the unlawful activity may 
be greater than allowing it to persist

• The council may be unenthusiastic about pursuing 
formal enforcement action if a readily available 
remediation option is available
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Retrospective consents are commonly given to activities 
already completed and they may also allow for the 
extension of previously unlawful activities. While in 
principle they are a legitimate tool, they can be used to 
subvert formal compliance actions (e.g. retrospective 
consents can be sought from an offender in lieu of 
enforcement action). For this reason, retrospective 
consenting and enforcement decision-making need 
to be formally linked. It is also necessary to ensure 
that councils pursue restorative justice through 
formal channels, rather than promulgating their own 
agreements, in order to protect the integrity of the 
regime and improve the chances that it will deliver good 
outcomes for the public interest.

Challenges
Councils in New Zealand are evidently struggling with 
some aspects of their enforcement role under the RMA, 
some much more than others. Using open-ended survey 
and interview questions, agencies were invited to describe 
the challenges they experience undertaking their role, 
and any innovations devised to meet the challenges. Key 
challenges identified, in order of frequency, were: 

(1) Lack of resources for compliance function (35) 

(2) High cost of enforcement processes (20) 

(3) High workload (15) 

(4) Political interference (14) 

(5) The struggle to find suitably qualified staff (13) 

This finding is consistent with those of the RMA Survey 
of Local Authorities for 2012/13 which observed the 
following about councils and enforcement:

Four-fifths of local authorities who provided a 
response reported limited resources for monitoring 
and enforcement activities made it difficult to meet 
many expectations of these processes. Issues 
included low staff levels, competing demands on 
staff time, lack of funding, and finding staff with 
appropriate skill sets. The cost and time associated 
with enforcement was reported as a significant 
challenge, including the financial cost to ratepayers 
of taking court action (with no guarantee that costs 
will be recovered). Other challenges were insufficient 
consideration by other parties of the capability 
required to implement regulatory frameworks, and 
the attitude and behaviour of some consent holders 
and landowners around compliance.131 

Interestingly, the informal interviews and the survey 
identified slightly different main challenges. Concerns 
about political interference and officer health and safety 
were much more commonly raised in informal interviews, 
than in the agency level analysis. The difference might be 
due to personnel actually undertaking frontline compliance 
not completing the survey, or agency reluctance to go on 
record as identifying these risks. In any case, it is clear 

that resourcing and political pressures are the key twin 
impacts on council CME functions, although their extent 
varies between agencies.

Innovations
Despite resourcing constraints, political pressures and 
the challenge of engaging sufficient and suitable staff, 
many agencies have implemented innovations in CME. 
The increased frequency of the use of formal enforcement 
measures, increased agency networking opportunities 
(e.g. National Compliance Conference), increased 
availability of training options, and the gradual devolution 
of decision-making powers are all important steps and 
signal ongoing professionalisation of the sector. 

Councils most commonly (34 councils of 78) identified 
increased investment in IT as their main innovation. 
Second to that was the response of ‘none’ (26 councils), 
indicating that for many councils just doing the basic task 
is challenge enough. These innovations were followed in 
order by:  improving communication with consent holders 
(21 councils), improving business processes (17) and 
educating regulated communities (14). These answers 
suggest that basic business improvement processes, 
outreach to regulated communities and bolstering of 
fundamental resourcing have occupied much attention. 
This has left relatively little room overall for more novel 
approaches to appear. The responses from different 
types of councils were broadly similar, with a slightly 
wider range of innovations being identified by regional 
councils, such as the development of the Regional Sector 
Strategy, the voluntary auditing initiative progressed by 
CESIG, and region-specific enforcement projects to 
address high risk industries.

Summary
Councils have been largely left alone to carry out the 
complex and difficult function of CME. They wrestle 
with a significant mandate, often without accompanying 
resources to do the job well. Committed individuals within 
each organisation work hard to generate good outcomes, 
but often do it alone and unassisted. Many councils have 
invested significantly in bolstering their enforcement 
capabilities and the sector has professionalised 
considerably over time. Investments in IT, relationship 
management and training have likely all generated 
improved outcomes. 

But being required to fund the function entirely from rates 
or cost recovery would seem likely to affect the ability of 
many to introduce or maintain an effective CME function. 
This is particularly the case where the function is politically 
unpopular. Political tensions undoubtedly constrain the 
regulatory role from being as balanced and fair as it ought 
to be, although the degree to which this is a factor varies 
significantly across the different councils. While formal 
provisions for political involvement in decision-making 
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have certainly reduced, it would seem that informal ‘under 
the radar’ involvement remains a key issue.

A divergence in capability is clear between regional and 
unitary councils and cities and districts in almost all areas. 
This gap is so significant in some cases as to render the 
organisations somewhat incomparable, although they are 
all treated under a single banner of ‘local government’. 
This gap is maintained by weak resourcing in district 
and city councils, a lack of institutional recognition of 
their enforcement role, and other factors such as poor 
availability of suitable training and education. 

Such weak resourcing could be addressed, at least 
in part, through far more coherent, consistent and 
comprehensive cost recovery. This will require improved 
practice from some agencies as well as the provision 
of functional guidance and possibly legislation change 
by MfE. The enabling RMA legislation for this function 
does seem sufficiently robust, although a slightly broader 
range of instruments could be helpful. A formal warning 

instrument to replace the various ad hoc versions used by 
councils would be a useful addition, and some examination 
of the gulf between infringement fines and Court-based 
actions might have value. This report also suggests a 
more transparent treatment of reparation activities may 
improve the equity across decisions occurring outside 
judicial processes. 

MfE has been lax in providing appropriate oversight and 
leadership for CME under the RMA. The Ministry appears 
to lack adequate and appropriate expertise to provide 
necessary leadership, and would benefit from engaging 
more staff capable of doing so (such as experienced 
investigators with local government experience). Existing 
Ministry capacity in monitoring and reporting should 
be deployed into developing a coherent evaluative 
framework for CME to enable more coherent and relevant 
data to be collected over the long term. There are also 
clear gaps in guidance that the Ministry could fill to better 
support councils in undertaking this role.
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The EPA and the EEZ Act* 

Key messages
• The EPA is in a development phase for its CME 

function, particularly with respect to training and 
internal procedures.

• The fledgling nature of the agency, and the law it 
is administering in the Exclusive Economic Zone, 
does not provide an adequate basis for a fair 
evaluation of practice at this time.

• A robust and effective CME regime for the EPA will 
be reliant upon solid internal processes, energetic 
cost recovery and putting in place adequate 
safeguards against regulatory. capture. This is 
particularly important given the small number 
of regulated parties and the likely asymmetry in 
expertise and resource between the agency and 
the proponents of EEZ activities.

Overview
The EPA was established in 2011, absorbing the roles of 
the former Environmental Risk Management Authority, 
such as the administration of the Hazardous Substances 
and New Organisms Act 1996 (HSNO Act), and taking 
on a range of new functions. These functions include the 
administration of New Zealand’s first legislation to manage 
adverse effects on the environment in the sea beyond our 

territorial limit of 12 nautical miles: the Exclusive Economic 
Zone and Continental Shelf (Environmental Effects) Act 
2012 (EEZ Act) which came into force in 2013. 

As a relatively new agency administering a relatively new 
Act, fair evaluation of the EPA’s approach to marine CME 
is likely not possible. Systems and processes are slowly 
being developed and refined based on experience. It is 
not clear what the EPA’s capacity is, or how willing it is to 
take appropriate enforcement action. A fairer evaluation 
could be carried out in a few years’ time when more 
activity is under way and the approach has been tested. 

Public oversight – despite the remoteness of many 
operations regulated by the EPA – is high. When the EPA 
chose not to prosecute Shell Todd Oil in 2014 for drilling 
two extension wells (wells out from the interior of an 
existing well) without requisite approval off the Taranaki 
coast,132 the agency received 15,000 standard-form emails 
in a campaign coordinated by Greenpeace New Zealand. 
The EPA’s Enforcement Panel instead opted to issue a 
warning letter because it concluded that the company’s 
actions did not warrant prosecution or the use of any other 
available tool under the Act. This example is indicative of 
a high degree of public oversight. The EPA seems likely to 
face sustained public pressure to undertake enforcement 
on a regular basis.

Bottlenose dolphins. Raewyn Peart

* Like all subject agencies, the EPA was provided with a draft copy of the report (arranged in advance) on 7 December 2016, and provided with time to review it, make any corrections 
or challenge any statements by 23 December 2016. The EPA declined to comment ‘as a matter of policy’. Best efforts have been made to ensure the information is correct in the absence 
of the EPA’s comments.
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The agency
The EPA was established under the Environmental 
Protection Authority Act 2011. Section 13(1)(b) and (c) 
govern much of the EPA’s role. In addition, the agency 
must keep records of all complaints received and 
information on every consent issued (s 17). The four key 
aspects of its CME role relate to the following:

• Section 13 of the EEZ Act 

• Clause 9 of the Exclusive Economic Zone and 
Continental Shelf (Environmental Effects – 
Permitted Activities) Regulations 2013 (the 
Permitted Activity Regulations) 

• Clause 37 of the Exclusive Economic Zone and 
Continental Shelf (Environmental Effects – 
Discharge and Dumping) Regulations 2015 (the 
Discharge and Dumping Regulations)

• Provisions of the Exclusive Economic Zone and 
Continental Shelf (Environmental Effects – Burial 
at Sea) Regulations 2015 (the Burial Regulations)133 

Compliance monitoring by the EPA spans both physical 
structures and operations, but also includes inspecting 
places of business and undertaking desktop reviewing of 
significant volumes of reports and electronic information. 
The activities controlled under the EEZ Act are often 
large-scale, high risk and carried out in remote and hostile 
physical environments. Detection of non-compliance can 
be compromised simply by the nature of the remoteness 
of the environment, but strategies have been included to 
mitigate these risks. Statutory reporting is built into the 
Act to enable the agency to monitor records and follow up 
with a physical inspection to verify where necessary. The 
agency develops an annual compliance and enforcement 
plan and the 2017 one is available on the internet.134 

The law
The EEZ Act controls activities in the EEZ that range 
from large oil and gas platforms through to relatively 
minor activities carried out for marine scientific research 
purposes. The latter are generally permitted, but must 
comply with standards including the Code of Conduct 
for Seismic Surveying administered by DOC (presently 
undergoing revision). The EEZ Act was developed by MfE 
and has some similarities to the RMA generally. 

The enforcement processes are also not dissimilar from 
the RMA (e.g. the statutory time limit for prosecutions is 
also six months), but there are some differences. The key 
points of departure are that:

• While under the RMA, warranted officers can 
enter a site in the owner’s absence to evaluate 
compliance, EEZ officers must carry a warrant 
and also seek a bespoke letter of authorisation 
to conduct any inspection. The manager of 

compliance has delegated authority to approve an 
inspection through issuing an authorisation letter. 

• Infringement fines are not provided for in the 
legislation, meaning there are limited remedies 
for relatively minor offences. While adverse 
effects may not be significant for such offences, 
they are indicative of the operator’s attitude to 
compliance issues, and can signal larger issues in 
the future. Several activities under the Act could 
be reasonably addressed via an infringement fine. 
It is not clear why this mechanism was excluded 
from the EEZ Act. 

The practice

Information management and reporting
The EPA manages its growing EEZ Act compliance and 
enforcement role primarily through spreadsheets and a 
range of other electronic tools. The agency receives much 
information from consent holders, most of it technical 
and largely impenetrable for non-specialists. The sheer 
volume of information alone is a challenge for data 
storage. While the regime is early on in its development, 
consented activities will be few in number. But growth 
over time, and the cumulative nature of compliance data, 
is likely to see IT investment come to the fore as a very 
basic requirement for the EPA to be able to do its job. 

Given the youth of the regime, no information was sought 
on compliance levels with approvals. However, external 
media reveals that in the first 17 months of the regime, 
3 formal warning letters were issued to operators with 
low level compliance issues. A range of other inspection 
information and responses to compliance matters were 
issued in the same media release.135 What is most striking 
about the EEZ regime is that operators are so few in 
number (at least for petroleum and minerals) that they 
can be individually named in such releases. While this 
potentially enables greater overall transparency, research 
and experience demonstrates that small regulated 
communities generate higher risk of agency capture.

The EPA has international obligations for reporting, but 
as yet no compliance-based reporting to the public has 
been developed. The agency is currently focused not 
on reporting outcomes but on formulating and refining 
internal systems. As the pace of economic development 
increases in the EEZ, the nature and scale of reporting is 
likely to become larger and more detailed.

Resourcing and cost recovery
The monitoring and enforcement functions of the EEZ 
Act are administered by a team of 6 (an administrator, a 
manager, 3 senior advisors and an advisor). The agency 
runs an ‘account manager’ approach, in that a single 
officer ‘owns’ a consent and is the key liaison person, while 
another plays the ‘understudy’. Frontline CME staff are 
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intended to be rotated at regular intervals to reduce risk of 
agency capture via an unduly familiar staff relationship.136 

Under section 143(1) of the Act, the EPA is required to 
‘take all reasonable steps to recover so much of the direct 
and indirect costs incurred in performing its functions 
and providing services under this Act as are not provided 
for by money appropriated by Parliament’. 137 The hourly 
rates of different staff members are also set out in the 
regulations.138 EPA has a specific cost-recovery policy 
under the EEZ Act, which sets out specific matters 
pursuant to the Exclusive Economic Zone and Continental 
Shelf (Cost Recovery) Regulations 2013.

The policy makes specific mention of monitoring and 
enforcement activities, applying the following logic:

• Costs for monitoring marine consents and 
permitted activities are considered to benefit both 
the applicant and the public. In recognizing this 
mixed benefit Cabinet has agreed that monitoring 
costs should be 80% recoverable from the applicant 
and 20% funded by appropriations from the Crown.

• Enforcement costs associated with investigations 
and prosecutions, which have arisen as a result of 
information received from the public or as a result 
of a routine monitoring exercise, will not be cost 
recovered.139 

The policy goes on to note that if a prosecution is 
pursued, its costs will be recovered through the Courts 
where possible. Presumably this means that the costs 
of enforcement proceedings will be accumulated and 
sought via a Court process in the event that a prosecution 
is taken. There is no provision to recover the costs of 
investigations in the event that a prosecution is not taken. 
Despite the relative youth of the agency, the cost-recovery 
practices have already been subject to review (as part of a 
wider review of the EPA). Although the review outcomes 
indicated more cost recovery could be sought than was 
currently invoiced, no major concerns were identified. At 
the time of the review, the EPA sought to recover 12% of 
the monitoring costs in that year,140 a sum that is low but 
perhaps reflective of the nascence of the regime and the 
need for initial groundwork to build relationships with 
operators. 

Training and capability
Managing the volume of information is challenging; as is 
retaining staff with sufficient expertise to decode it and 
evaluate compliance status. Like many environmental 
enforcement agencies, the EPA hires CME staff from 
a range of backgrounds. The current team has diverse 
technical skills encompassing geology, public health 
and marine transport. Staff are trained on the job and 
are also sent on an internal learning and development 
programme for warranted officers comprising nine 
modules over six months. 

The training course is specific to the EEZ team and 
the HSNO officers have since also adopted it for their 
purposes. The course is partially self-assessed and 
online, and partly assessed by a manager, concluding 
with an exam. The course covers industry knowledge, 
health and safety, inspections, law, communication skills 
and Māori perspectives, among other topics. The course 
is scalable due to the small team size and the need to 
deliver it sometimes to only one person at a time. A 
competency framework is also being developed to 
guide staff progression and ongoing development. Other 
training options are available to more experienced staff, 
including a week-long programme on interviewing skills 
(‘PEACE’ training).141 

Decision-making
The EPA decision-making framework is not the same 
across all legislation managed, and it differs between 
teams. However, like all central government agencies, 
an enforcement policy is maintained and is available to 
the public.142 The policy adopts the Solicitor-General’s 
Prosecution Guidelines. The process for investigations 
involves a preliminary investigation by an officer that 
may or may not be followed up by a more in-depth 
investigation, at the discretion of the manager of that 
team. If the outcome of the second-stage investigation 
results in a recommendation to prosecute, or take another 
action such as seeking a search warrant or issuing an 
abatement notice, this is sent on to the decision-maker, 
which may be a manager or the Enforcement Panel. 

In July 2016, the Enforcement Panel comprised two general 
managers and general counsel plus observer staff as 
appropriate. The Panel makes a recommendation to the 
delegated person for EEZ matters, which is the general 
manager. It is early days for the EPA and the EEZ Act, 
and only a few investigations have been carried out (more 
than one has proceeded to the Enforcement Panel but as 
yet no prosecutions have eventuated). The Panel appears 
to have significant oversight of compliance actions, and 
there would seem little scope for unilateral action by staff.

Enforcement history
The EEZ Act has yet to be enforced via any of the 
formal tools set out in the legislation. The first two major 
consents heard under the new regime were declined on 
grounds of uncertainty. Other monitoring is under way, 
particularly related to the audit of permitted activities 
operating under certificates of compliance. Overall, the 
compliance approach of the EPA is somewhat embryonic 
and understandably so. Emerging strengths are a relatively 
strong basis for cost recovery set down in the legislation 
and a developing programme of staff training that is 
modern and fit for purpose. Given the small size of regulated 
communities in the relevant sector, and the remote nature 
of their operations, more ability for random inspection and 
careful guarding against capture will be important elements 
of maintaining regulator credibility in the future.
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Fish and Game New Zealand

Key messages
• Fish and Game administer a significant compliance 

programme, shared successfully between staff and 
honorary rangers.

• Information management and reporting is generally 
sound, and the cooperation of the regions at a 
national scale is an important enabler of this.

• The National Reparation Policy would appear to be 
successful in reducing the need for Court time, but 
its transparency and effectiveness over time will 
need to be closely tracked.

Overview
Fish and Game administers a relatively strong CME 
function, with good quality information management 
and reporting up to national level. The strong regulatory 
stance of Fish and Game is enabled to some degree by 
the economic value of the resource it is protecting and 
pressure from the regulated community (i.e. freshwater 
anglers and game bird hunters) to limit ‘freeloading’. 
DOC’s regulatory role under the Wildlife Act 1953 is not 
supported to the same degree, and the difference in 
energy applied is demonstrable.

Notwithstanding some strong aspects, the National 
Reparation Policy would seem to be an area of concern 
and risk in the operation of Fish and Game compliance. 
This extrajudicial process is being used in place of formal 

legal proceedings and – despite some safeguards – gives 
the regulator wide, and possibly unreasonable, discretion. 
Its use also demonstrates that regulators are frustrated 
at the high cost of Court-based proceedings and are 
looking at creative solutions that deliver more expedient 
outcomes.

The agency
Fish and Game is a non-profit statutory agency and is 
funded via licence sales – both for sports fishing and 
game bird hunting. Its responsibilities concern the 
management, maintenance and enhancement of the 
sports fish and game resources. This includes game birds 
– both exotic and native species – and sports fish species 
including trout and salmon, and other lesser species. Part 
of its regulatory role includes the protection of freshwater 
ecosystems and this has some spillover benefits for 
indigenous wildlife.

Although Fish and Game’s 12 regions are autonomous, 
the organisation coordinates its compliance activities 
at a national level. Fish and Game runs a significant 
honorary ranger scheme. In interviews with senior staff, 
it was pointed out that the key advantage of warranting 
members of the regulated community is the ability to 
maintain order and enable more robust enforcement in 
remote areas.

The law
Fish and Game is responsible for implementing certain 
sections of the Wildlife Act 1953 and the Conservation Act 
1987 alongside DOC. Fish and Game noted several serious 

Fish and Game New Zealand
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concerns with the functionality of its enabling legislation. 
Among the issues that confound practical CME on the 
ground is being unable to require a suspect to provide his 
or her date of birth to enable positive identification. Search 
and seizure powers are also in some aspects ineffective 
and outdated. For example, staff can seize some items 
that have evidential value, but not other specific items 
that may also be material to future enforcement action. 
Some of these deficiencies are being acknowledged and 
a process is under way to review the legislation.

Frustrated by having to rely almost exclusively upon 
prosecution as a punitive approach, Fish and Game has 
developed an alternative diversion process. This operates 
outside the justice system under the aforementioned 
National Reparation Policy. This is a contract-law based 
policy that records agreements made to fix environmental 
damage brought about by non-compliance. The payment 
required is usually priced to reflect the current average fine 
in the Court, but carries no risk or cost to Fish and Game. 
Nationally, the standard ‘fee’ is $350 for the first offence 
and $150 for each subsequent offence (based on current 
average fine levels in the Courts, calculated annually).143 
Fish and Game regions can opt for the standard ‘fee’ as 
outlined or set their own fee based on Court outcomes 
within that region.

The reparation approach was designed as a midpoint 
between prosecution and doing nothing. It also avoids 
legal expenses, which can be significant, especially 
when hearings are defended. Money raised from this 
scheme either goes into specific projects or to support 
the compliance work of Fish and Game more widely. 
Reparation matters that are not resolved in this manner 
are ultimately progressed as Court prosecutions. Fish 
and Game also makes wide use of its power to seize 
gear, which can include vehicles and boats, but primarily 
focuses on seizure of hunting and fishing equipment used 
in commission of offences. The approach was developed 
following a suggestion by a District Court judge that Fish 
and Game explore options to resolve less serious matters 
without having to resort to the Court system (given that 
no infringement system is available to the organisation).

The practice
Information management and reporting
All regions must file a bimonthly report on enforcement 
activity, and rangers individually report on every offence, 
and on their ranging activities. Fish and Game operates a 
national compliance database hosted by the Southland 
Regional Council that includes a register of all offences 
dealt with and the resolution of those offences to enable 
ongoing monitoring of interactions with individuals. All 
rangers, whether staff or honorary, are required to report 
on their activities and these reports are coordinated at 
both a regional and national level. Regions must also 
report annually on CME activities.

Resourcing and cost recovery
Fish and Game has approximately 50 warranted staff and 
more than 200 honorary rangers. Staff have multiple roles 
and the compliance aspect is usually the least popular, 
so enjoys less attention. Cost recovery for monitoring 
and enforcement work is possible through the Courts 
and through Fish and Game’s bespoke reparation policy. 
Otherwise, all CME work is funded as part of licence sales 
and hence is borne entirely by the regulated community.

Training and capability
Fish and Game maintains a ranger guide that includes a 
health and safety manual to inform honorary rangers.144 It 
requires all warranted staff to undergo a training course. 
Fish and Game officers attend a two-day training course, 
as do honorary rangers (both attend a refresher every 
three years). Fish and Game also organises regular 
regional training days. Honorary rangers are now issued 
with a provisional warrant for their first year and the 
warrant can be revoked at any time. Over the last several 
years, the number of honorary rangers has been reduced, 
with the focus being on smaller teams of better trained 
and equipped rangers. Rangers are expected to maintain 
a suitable level of health and fitness, and age limits have 
been introduced to ensure rangers are physically capable 
to meet the demands of the position. Additional training 
has recently been provided to all regional compliance 
coordinators to increase their effectiveness in training 
delivery to rangers. 

Enforcement history
Fish and Game has a regionalised approach to CME, but 
it is nationally coordinated to some degree. The effort 
applied to this function is uneven across the country, 
with some regions dominating prosecution data and 
others bringing about relatively few formal actions. 
Fish and Game undertakes a significant proportion of 
total enforcement under the country’s environmental 
legislation. For example, between 2006 and 2015, the 
agency carried out 325 of the 428 prosecutions under the 
Wildlife Act 1953, compared with 64 by DOC.145 

Data provided by Fish and Game indicate that 164 
reparations agreements were struck in 2013/14, with 115 
the following year and 184 in 2015/16. More than three 
times as many cases were settled through the reparations 
pathway than through prosecution during 2015/16.146 
The reparations process is not codified outside of the 
organisation. Fish and Game introduced the National 
Reparation Policy (ratified by the national and regional 
councils) in 2016 to ensure consistency. The policy is 
formally linked to the overall National Prosecutions Policy. 
Fish and Game keeps a detailed national database of 
warnings and prior instances of non-compliance, enabling 
good tracking of compliance history. 



61A SNAPSHOT OF ENVIRONMENTAL ENFORCEMENT IN NEW ZEALAND

Case Study 22 
Trout poaching case in Rotorua
In the Rotorua District, including Lake Rotoiti, trout 
spawning usually commences in April each year, with 
trout making their way into spawning streams. Many 
of these are small, isolated and difficult to police. 
Spawning builds up momentum and generally peaks 
around late June–July, although it can peak later in 
some areas. Fish and Game monitoring of an isolated 
Rotoiti spawning stream in winter 2014 found evidence 
of poacher activity. 

This resulted in increased checks by staff in the area, 
and the installation of covert surveillance camera gear 
on private property where the poaching was believed 
to be taking place. In late June, surveillance cameras 
photographed trout poachers entering the area and 
leaving with large quantities of rainbow trout. In early 
July, Fish and Game officers monitoring in the area 
caught two men with 29 freshly killed rainbow trout. 
Police were called and a search and seizure operation 
was launched. One of the men caught was also one of 
the offenders photographed the month prior, and he 
had committed the main offending in both instances.

Both offenders appeared in the Rotorua District Court, 
where they refused to enter pleas . They challenged the 
Court’s authority and legitimacy, putting forward claims 
of customary right to the trout. Not guilty pleas were 
entered by default and a hearing date was set. The 
defendants faced seven charges between them, filed 
under the Conservation Act 1987, relating to offences 
against spawning trout. One faced 3 charges in relation 

to being found with 10 spawning trout, and the other 
had 4 charges relating to taking up to 49 spawning 
trout on 2 occasions from the stream. Each offence 
carried a maximum penalty of two years’ imprisonment 
or $100,000 fine.

At a judge-alone trial both were found guilty of 
these charges, and they were remanded on bail for 
sentencing. Both subsequently fled while on bail and 
failed to appear for sentencing. The primary offender 
was subsequently arrested and sentenced in May 2015 
to 12 months’ imprisonment, which was later reduced 
on appeal in the High Court to 6 months. The other 
man was subsequently arrested in May 2016 and faced 
two further charges. He was sentenced to a total of 4 
months’ imprisonment, comprising 3 months for the 
trout poaching matters, and 1 month for the failing to 
answer bail matters. Both offenders were no strangers 
to the Courts in relation to other matters.

After a complex and time-consuming investigation, 
these were the first serious trout poaching offences 
prosecuted under the changes to the Conservation Act 
1987, which increased penalties for offences including 
those against spawning fish. There was considerable 
media interest in the proceedings. The prosecutorial 
Court work was carried out by DOC prosecutor Mike 
Bodie and set a valuable precedent for trout-related 
enforcement. Following sentencing of the pair, a media 
storm erupted around the sentences of imprisonment 
being imposed. However, the Courts had demonstrated 
that such offending was taken seriously and the severity 
of the sentences reinforced that. 

Poached trout from spawning stream. Fish and Game New Zealand
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MPI and indigenous forestry

Key messages
• MPI is remarkably well prepared for its regulatory 

role, eclipsing most other environmental regulators 
in terms of resourcing, training and information 
management.

• While it is likely that the conflicting roles of the 
agency have the potential to confound CME 
from time to time, the refreshed prosecution and 
enforcement policy and other improvements 
should erode this potential in the future.

• More robust and detailed national level reporting 
on CME functions – such as within the annual 
report – would help improve transparency and 
maintain public confidence.

Overview
MPI is a super-Ministry comprising the former Ministries 
of Fisheries, Agriculture, and Forestry along with a range 
of other functions. It has many roles, some of which 
conflict. A key role of MPI is to administer the commercial 
milling of indigenous forest – an activity with a fraught 
and complex history.147 Only privately owned indigenous 
forests are managed for timber. Of the 1.2 million hectares 
of native forest in private hands, approximately one-third 
is suitable for forestry.148 The administration role is carried 
out by the Sustainable Forest Management Team, in 
association with MPI’s Compliance Directorate.

The agency
MPI’s work involves issuing permits and milling 
statements on application and approving plans, personal 
use applications and exports. As at August 2016, there 
were 53 registered Sustainable Forest Management 
Plans, 140 Sustainable Forest Management Permits, 82 
‘personal use’ approvals and 135 milling statements.149 
MPI also conducts checks of registered sawmills (in 
2015/16 there were 158 operating nationally that MPI was 
aware of, although most milling occurs through just a 
small number of that total)150 and responds to complaints 
regarding potentially unlawful activity (e.g. illegal felling or 
illegal export of indigenous timber). 

MPI has an overarching mission of ‘growing and 
protecting New Zealand’. To manage the conflicts inherent 
in the duality of growth and protection, the Ministry 
established a central Compliance Directorate to help 
ensure a consistent approach to its various regulatory 
roles. MPI operates under a model that prioritises rapid 
and voluntary compliance, and provides for escalation 
to more serious avenues if resolution can’t be easily 
achieved. MPI operationalises a compliance model called 
‘VADE’ (Volunteer, Assist, Direct, Enforce), a spectrum-like 
approach similar to those discussed earlier in the report. 

The law
The management of indigenous forestry under the 
Forests Act 1949, as set out in Part 3A (inserted via the 
Sustainable Forests Amendment Act 1991), is delegated 
to MPI’s Indigenous Forestry Unit. The basis of the 
amendment was to promote sustainable indigenous 

Ian Platt
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forestry and, as a result, the timber volume taken must 
be replaced before further harvest can occur. Four 
mechanisms to enable harvest of indigenous timber 
were promulgated under the 1993 amendment. These are 
sustainable forest management plans, sustainable forest 
management permits, milling statements and personal 
use applications. Plans and permits are registered against 
the property title for 50 and 10 years respectively.

Each operator must submit an annual logging plan to give 
detailed information on the work programme during the 
upcoming 12 months. The Act also restricts the export 
of indigenous timber. Operators with approved plans 
must adhere to standards and guidelines published 
by MPI, which are reviewed at regular intervals.151 Staff 
have relatively broad powers to undertake inspections, 
including significant powers of seizure of unlawfully 
harvested or milled timber. 

There is no extrajudicial infringement system under 
the Forests Act 1949: prosecution is the only option. 
Prosecutions take considerable time and resources 
and so tend to focus only on recidivist offenders. The 
legislation does not provide an appropriate process for the 
enforcement of more minor administrative matters. Non-
compliance would likely be more readily addressed if an 
extrajudicial infringement regime was available to staff.

The practice

Information management and reporting
Overall, MPI is relatively well resourced for the information 
demands of CME. It administers a comprehensive 
pan-agency database that tracks compliance-related 
information for all of its regulatory regimes. The New 
Zealand Police database was modelled on MPI’s and the 
Ministry is deservedly proud of this resource. The capability 
of the database is such that an individual’s behaviour 
across a number of regimes can be tracked and information 
shared. This is important because environmental offenders 
often offend in multiple different ways. 

Regulatory activities relating to the Forests Act are 
recorded in the Indigenous Forestry Database, which 
allows for certain monitoring functions (e.g. reconciling 
sawmill records with harvest approvals), risk analysis 
and recording of inspection activity to be undertaken. 
Formal compliance processes are also recorded in a 
centralised MPI database. The database enables MPI 
staff to ascertain whether an individual or company has 
had any other compliance issues under other parts of MPI 
legislation such as animal welfare or fisheries. 

One of the statutory roles of MPI is to collect and collate 
indigenous forestry statistics. The data collected and 
made available to the public include harvest and timber 
production statistics, registers of plans and permits, and 
quarterly reports on regulatory activities related to swamp 

kauri. Prosecutions are not comprehensively reported on, 
although usually they are communicated by popular media.

Resourcing and cost recovery
Nine warranted forestry officers are allocated nationally 
to indigenous forestry regulation and approximately 
25% of their time is spent on CME. They are spread 
geographically across the country including Whangarei 
(2), Rotorua (1), Wellington (1), Christchurch (4) and 
Dunedin (1). MPI also has 17 officers warranted as forestry 
officers in the compliance division who can be called on 
for investigation purposes. Staff members in other areas 
(e.g. quarantine) also assist in forestry-related matters. 
Non-compliance that requires formal action is escalated 
to the Compliance Directorate. 

In 2015/16, the budget for the Sustainable Forestry 
Management team was $1.2 million. Provisions for cost 
recovery are very limited in the Act. This was intentional. 
Charging property owners was thought to be counter to 
gaining their buy-in to comply with the new requirements 
and the Ministry thus bears almost all costs of CME. The 
only cost that is recovered routinely is the small sum 
charged to register a sawmill. 

Training and capability
Forestry officers are primarily trained on the job through 
mentoring by experienced forestry officers. Many senior 
staff have backgrounds in the Forest Service or industry 
and all have technical skills in forestry and/or ecology. 
In addition to on-the-job training, forestry officers also 
complete internal courses in ‘Tactical Communications’ 
and external training programmes on safe driving etc. 
Staff are also trained in the law to be implemented. Overall, 
the training is comprehensive and is likely to prepare staff 
well for the demands of their position. Where relevant, 
senior staff and new recruits in other areas are provided 
with an overview of the Sustainable Forest Management 
team’s role and work.

By contrast to many other agencies, MPI maintains a 
highly skilled Compliance Directorate that is used for the 
‘pointy end’ of indigenous forestry investigations. Staff are 
well trained and usually experienced in CME in more than 
one legal domain. It is possible that the indigenous forestry 
regime benefits from the spillover of capacity targeted at 
other much more energetic enforcement regimes (e.g. 
fisheries), illustrating the benefits of a regulator operating 
at scale. 

Decision-making processes 
Indigenous forestry officers carry out on-the-ground 
compliance monitoring, but more detailed investigations 
are referred to the Investigations Services Group. 
Prosecution decisions are made within that group. Like 
all crown agencies, MPI maintains a prosecution policy 
– the new policy is referred to as the Prosecutions and 
Infringements Policy 2016. 
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This policy has been updated from previous versions to 
reflect recent learnings, including the outcomes of an 
independent review into prosecution decision-making by 
Queen’s Counsel and former Solicitor-General Michael 
Heron. The review noted – among other criticisms – 
that some inappropriate matters were considered in 
determining whether or not to prosecute (e.g. potential 
embarrassment to MPI).152 Revised decision-making 
frameworks are now set out in the new policy.

Enforcement history
Monitoring is usually undertaken before and after a plan is 
approved. Figures obtained from the Ministry indicate that 
only a very small proportion of active Sustainable Forestry 
Management Plans (8) and Permits (5) submitted annual 
logging plans. Three Plans and 4 Permits were inspected 
nationally, constituting 5.8% and 10.2% of the overall 
number of plans and permits respectively. Only one of the 
plans was identified as having compliance issues, and the 
proponent was issued with a warning due to the minor 
nature of the breach.

Personal use statements are inspected as they are 
processed and conditions are made clear to the proponent 
and their contractors; namely that personal use timber 
that is milled cannot then be sold or traded. All trees were 
inspected before harvest, but data were not provided by 
the Ministry on the compliance with conditions thereafter. 
Milling statements are generally only subject to desktop 
monitoring, with inspections only undertaken in certain 
circumstances (e.g. if swamp kauri is involved). In 2015/16, 
198 milling statements were approved. Of these, 50 (23%) 
were inspected, but data on compliance were not provided.

Registered sawmills are also regularly inspected. In 
2015/16, MPI undertook 101 inspections of 72 sawmills 
(some were inspected multiple times). Of the 72 sawmills, 
65 were found to be compliant with the requirements that 
MPI monitored. Two were issued verbal warnings, three 
received warning letters and two were referred to MPI’s 
Compliance Directorate for additional investigation. 

From time to time, complaints from the public (in the 
2015/16 year, MPI received 10 such complaints, 8 of which 
were unsubstantiated), intelligence data from online 
auction sites such as Trade Me and investigations of 
previously registered mills yield information on offending. 
Proactive monitoring is often undertaken via helicopter in 
areas of high risk. These matters, when serious, are also 
referred to MPI’s Compliance Directorate. 

The Ministry for Primary Industries does encounter 
offending in its routine activities, but prosecutions occur 
only rarely (1-2 per year on average). In respect of all 
of the above activity, in 2015/2016 MPI undertook 24 
inspections (Table 2.13). The actions taken in respect of 
them are as follows:

Outcome Number of 
investigations

Closed with no offence being 
detected

10

Education letter sent 8

Warning letter sent 2

Verbal warning issued 1

Closed with no offender being 
able to be identified

1

Remaining under investigation 2

Table 2.13 Outcomes of investigations into indigenous 
forestry matters in 2015/2016 Source: MPI.

In cases where MPI has reason to believe unlawful activity 
has occurred, timber is sometimes seized; an action enabled 
under 67R of the Forests Act 1949. Prosecutions usually 
result in forfeiture of the timber (of the seven prosecutions 
identified by MPI since 2010, 4 had the timber forfeited). 
Once the timber is in MPI’s possession, is it marked and 
‘disposed of ’ pursuant to 67S of the Act. ‘Disposed of ’ 
generally means sale with payment to the Crown, although 
sometimes this process is managed within a prosecution. 
To erase personal benefit from wrong-doing, the person 
who acted unlawfully is not allowed to then profit from the 
milling of the timber, and the volume is generally sold via 
public tender to someone else. That person can then mill 
the timber with approval from MPI.153  

Since 2010 (records prior to this are not easily available), 
seven prosecutions have been undertaken. All seven 
were successful, with six convictions and one discharge 
without conviction accompanied by a donation to an 
NGO. The low number of inspections may contribute to 
the relative rarity of formal action. In addition, the absence 
of an infringement fine regime means that minor offending 
can only be addressed by way of warning, with no ability 
to negotiate reparation. 

Case Study 23 
Prosecuting illegal sales of native 
timber
In 2012, an advertisement on Trade Me came to the 
attention of MPI’s Indigenous Forestry Unit. Several 
cubic metres of milled rimu timber were for sale. 
Investigations by MPI staff revealed that a Nelson 
man had milled the timber at an unregistered sawmill, 
and that he had received a warning in 1999 for the 
same activity.

The timber, valued at $15,000, was forfeited, and the 
man was convicted and fined $3000 plus costs to MPI 
of $1000. This case demonstrates the value of a system 
that enables long-term recording of the compliance 
history of an individual. It can assist in obtaining 
stronger sanctions where the offenders are recidivist. 
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LINZ and the high country* 

Key messages
• Reporting on CME is limited, and greater detail on 

these activities should be collected and then made 
available to the public.

• A more robust and effective working relationship 
with DOC would likely enhance outcomes for the 
high country.

• The enforcement regime appears to favour vested 
interests, most particularly through capping 
exemplary damages at a very low figure.

Overview 
The ecologically sensitive high country that LINZ 
oversees covers over a million hectares, or nearly 10% of 
New Zealand’s landmass. The Commissioner of Crown 
Lands, who sits within LINZ, holds discretionary power 
to consent (or decline) the types of activities landowners 
may undertake on pastoral lease land, which may go well 
beyond the strictly pastoral.

Once the Commissioner grants a discretionary consent, 
LINZ has significant power to enforce its terms under 
the Crown Pastoral Land Act 1998. The monitoring and 
enforcement regime relies on self-reporting and there 
is limited provision for audit. This is a risky compliance 
strategy, and a lack of clear compliance reporting makes 

it difficult to validate the approach, either externally 
or internally. Given the ecologically significant values 
present on pastoral leases, the lack of ecological oversight 
combined with a loose enforcement regime constitutes 
a significant environmental risk. LINZ also retains no 
ecological expertise, relying on DOC to provide it.

difficult aspects of the LINZ discretionary consenting 
system for high country pastoral leases appear to favour 
leaseholders’ interests over protection of the public 
interest. First, when there are conditions placed on the 
consent, enforcement appears intermittent. Second, when 
there is enforcement action, even the firmest of action (i.e. 
going to Court) encounters a sanction capped curiously 
low, at $50,000. Given the scale of leases and the potential 
damage that could occur, this enforcement regime is 
unlikely to provide adequate incentive to comply.

The agency
LINZ is a government department that manages lands held 
by the Crown for a variety of purposes. The Commissioner 
of Crown Lands is appointed under section 24AA of the 
Land Act 1948 and reports directly to the Minister of Land 
Information. The Commissioner plays a significant role at a 
national scale, having supplanted an earlier regime where 
there was a Commissioner appointed for each land district. 

Lessees have some discretion in the work they can carry 
out on their leased farms (minor activities identified in 
a letter to lessees in 1999 – which are not monitored 
for compliance purposes), but many activities require 

Mackenzie Basin. Bernard Spragg

* Like all subject agencies, LINZ Crown Property was provided with a draft copy of the report (arranged in advance) on 7 December 2016 and provided with time to review it, make any 
corrections or challenge any statements by 23 December 2016. No response was received. Best efforts have been made to ensure the information is correct in the absence of LINZ’s comments.
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permission from the Commissioner of Crown Lands. 
Such activities include the burning of vegetation, 
track construction and top-dressing.154 Approximately 
70 permissions are issued each year to leaseholders 
to undertake a wide range of potentially damaging 
activities (see Table 2.14). Such permissions are subject 
to conditions, and it is the role of LINZ staff to ensure 
that lessees comply with these conditions. This check is 
primarily achieved through self-reporting, although each 
lease is monitored approximately every five years.

The law
The Crown Pastoral Land Act 1998 applies to over a 
million hectares of Crown-owned land under pastoral 
lease. Pastoral leases were established most recently 
under the Land Act 1948, but much of the underlying 
land was acquired by the Crown during the first 25 
years of colonisation and thus under precursors to that 
legislation.155 Both the Land Act 1948 and the Crown 
Pastoral Land Act 1998 must be read together, although 
most of the monitoring and enforcement provisions 
are contained within the latter. Where a prosecution 
is pursued, the Crown Pastoral Land Act includes a 
cap on potential damages of $50,000 – payable to the 
Commissioner: 

19. Breaches of statutory or contractual provisions

(1) The Commissioner may apply to a District Court 
for the examination of anything the Commissioner 
alleges to be a breach of a reviewable instrument 
committed after the commencement of this Act.

(2) If satisfied on application under subsection (1) that 
the holder of a reviewable instrument has after the 
commencement of this Act committed a breach, a 
District Court may—

 (a) order the holder—

 (i)  to take actions (specified by the court) to 
remedy the breach; or

 (ii)  in default of taking those actions, to pay to 
the Commissioner exemplary damages (not 
exceeding $50,000) for the breach.156 

Why the cap on damages exists is unclear and how 
that money is then spent is not obvious either. It would 
seem reasonable for the Court to retain discretion as 
to the volume of damages to be awarded, such that 
they are commensurate with the scale of the damage 
arising from non-compliance, but the legislation does 
not provide for that.

The practice
Information management and reporting
LINZ manages Crown land matters through a series of 
large databases, but none is tailored for CME. When 
asked what percentage of discretionary consents are 
complied with, LINZ advised via an OIA request that 
‘there is no formal measure to determine the percentage 
of discretionary consents complied with’. 157 LINZ produces 
an annual report on its activities, and provides details of 
permits issued, but no specific records of compliance 
monitoring or enforcement are included.158 However, 
when questioned regarding formal actions taken, LINZ 
could provide records (see ‘Enforcement history’ below). 
Overall, the compliance regime is remarkably opaque 
given the extent of geographic area and the ecological 
values potentially affected. 

Resourcing and cost recovery
LINZ contracts out monitoring activities and the costs are 
borne by the Crown. Minor activities are not subject to 
compliance monitoring, and all other monitoring is carried 
out as part of the ‘pastoral lease inspection programme’. 
Under the programme, each lease is to be monitored 

Reason 2010 2011 2012 2013 2014 2015 Total

Burn 9 19 5 10 9 11 63

Clear / Fell 13 14 14 11 8 11 71

Crop / Cultivate / Drain / Plough 13 17 13 8 9 16 76

Plant trees 2 2 2 0 1 4 11

Preserve timber 0 0 0 1 0 1 2

Soil disturbance 17 16 16 11 14 17 91

Sow seed 10 15 5 7 7 11 55

Top dressing 5 13 5 6 6 8 43

Track fromation 8 9 10 8 6 9 50

Total 77 105 70 62 60 88 462

Table 2.14 Consents issued since 2010 in the first nine categories of activities requiring the Commissioner’s consent 
Source: LINZ (2016).
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every five years. Where a breach is alleged, LINZ absorbs 
the costs of investigating it. 

Training and capability
LINZ officers do not appear to be trained specifically for 
the role of monitoring and enforcement, and rarely have a 
prior enforcement background. The third parties engaged 
to carry out monitoring of consents on a five-yearly basis 
likely do have relevant training. 

Decision-making process
The bulk of monitoring is managed by an external 
provider. No random inspections are undertaken, and 
the capacity for LINZ to respond to suspected breaches 
of discretionary permissions appears very limited, with 
the agency relying heavily on self-reporting by the 
leaseholder.

Where an external provider identifies a potential 
compliance issue, LINZ approaches the lessee for 
additional information to enable any breaches to 

be identified. LINZ operates in accordance with a 
standard available on its website, although the detail on 
compliance monitoring is very sparse.159 Like all Crown 
agencies, LINZ maintains a prosecution policy which is 
publicly available.160 

Enforcement history
As previously discussed, the capacity of an agency to 
detect non-compliance is an important influence on 
the likelihood of enforcement action. Since 2010, LINZ 
has investigated nine alleged breaches of the Act. The 
actions taken were generally informal reminders of lease 
conditions. In four cases remedial works were agreed 
and/or an annual monitoring programme for five years 
was put in place. In the other five cases, no formal action 
occurred. Thus formal enforcement action is uncommon 
even where breaches are identified. In all four cases in 
which enforcement action was contemplated, Crown Law 
advised against it (although the reasons for this advice 
were not provided by LINZ).161 As such, no case studies 
are presented. 



68 LAST LINE OF DEFENCE

The OIO and sensitive lands

Key messages
• A lack of capacity to undertake random inspections 

or field auditing of requirements likely confounds 
the OIO’s ability to detect non-compliance.

• Despite generally robust information management, 
reporting on CME is limited. More detail on this 
function should be made available to the public.

• Deferring the requirement of negotiating 
environmental protection conditions to DOC or 
the QEII National Trust leaves those agencies 
shouldering more of the CME burden than is fair. 
Agreements should be struck prior to granting 
consent to alleviate this pressure.

• More robust and effective working relationships 
with DOC and the QEII National Trust would likely 
enhance outcomes.

Overview
The OIO sits within LINZ, reporting to the Minister for 
Land Information. A key role of the OIO is to assess 
applications by overseas entities wanting to invest in 
sensitive New Zealand assets against the statutory 
criteria in the Overseas Investment Act 2005. It should be 
noted that although the OIO is a distinct subset of LINZ, 
it shares the same LINZ Prosecution Policy and annual 
reporting programme.

Applicants are required to implement any environmental 
protection requested by DOC or another party and these 
are monitored by the OIO. If there is a disagreement 
between the investor and DOC, the consent conditions 
usually require the parties to refer the matter to arbitration. 
Each party is required to meet its own costs of arbitration, 
irrespective of the outcome. Where QEII National Trust 
has been asked to prepare a covenant as part of an OIO 
condition, it has no powers to enforce registration of the 
covenant over the sensitive land, as this requires the 
agreement of the landowner. The Trust’s only recourse is 
to report this to the OIO for its follow up.

The Trust advised that there have been several cases 
in recent years where it had worked with overseas 
landowners to establish covenants to protect natural 
areas as part of an application for OIO approval to buy 
sensitive land or as a condition of approval, only for the 
landowners concerned to subsequently decline to register 
the covenant. The Trust has reported this outcome to 
the OIO, but it is unclear to the Trust what follow-up 
action the OIO has taken. This apparent lack of effective 
working relationships between these organisations is 
likely to impact upon the regime’s capacity to adequately 
safeguard the values at stake.

The agency
The OIO is primarily concerned with balancing the 
benefits of overseas investment with protecting New 
Zealand’s sensitive lands and assets. The agency carries 
minimal ecological expertise in-house but can engage 
external advice where needed. A standard condition in 

Jesse Bythell
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consents is the ‘environmental protection’ condition. In 
practice, this usually means that consent is granted to 
enable a purchase, with a condition imposed requiring 
an applicant to cooperate with another party (usually 
DOC or the QEII National Trust) to negotiate appropriate 
conservation actions. 

DOC is unable to recover any costs of playing this role, and 
if an agreement cannot be struck, the only remedy is for 
DOC to take the matter to arbitration. Where agreements 
can be struck, it is the responsibility of the OIO to follow up 
on whether or not the required actions are undertaken. As 
a side note, the OIO used to routinely impose a financial 
cap on the cost of ecological or heritage works that DOC 
could require, without consulting DOC on the quantum. 
It is understood that this practice has lessened in recent 
times, however.

The law
The general principles of the Overseas Investment Act 
2005 are that:

• Overseas investment in sensitive land must 
deliver benefits additional to those likely to arise 
in any case (e.g. would be delivered by New 
Zealand owners).

• People with control of the investment must 
meet business experience and good character 
provisions. 

• Sensitive land under the Act includes a range 
of land types (such as non-urban) that exceed 
a specified size or adjoin a range of land types. 
Not all land defined as sensitive will have 
conservation value. 

• Benefits are broadly defined, including economic 
and environmental.

Under the Overseas Investment Act, overseas investors 
must seek approval prior to purchasing New Zealand land 
and business assets if the land is considered ‘sensitive’. 
Approval is also required for business assets worth more 
than $100 million and fishing quotas. From 1 July 2015 
to 30 June 2016, 116 consents were granted of which 99 
(85.34%) involved sensitive land.162 Only one consent 
application was declined in that same period. The OIO 
advises that at the ‘early quality assurance’ stage (i.e. 
pre-application), approximately 20% of applications are 
turned away.

From time to time, such consents include a condition 
to protect ecological values (such as via a covenant). 
Of the 99 consents granted, 15 had conditions relating 
to conservation matters of concern. One of the OIO’s 
standard conditions of consent for environmental 
protection requires the applicant to consult and work with 
DOC. The wording of the standard condition is:

Environmental Protection

1. The Consent Holder must consult with DOC 
to determine what the Consent Holder can 
reasonably do (having regard to the proposed use 
of the Land) to protect or enhance any existing 
areas of significant indigenous vegetation or 
significant habitats of indigenous fauna on the 
Land (such as the registration of new instruments) 
(“Environmental Protection”). The Consent Holder 
must:

 (a)  Write to the Statutory Land Management 
National Advisor of DOC (Conservation House, 
18-32 Manners Street, Te Aro, Wellington 6011) 
within 15 working days from the Settlement 
Date advising that the Consent Holder wishes 
to consult about Environmental Protection and 
enclose:

  (i)  a copy of the Decision Summary for this 
consent and any environmental consultant 
reports prepared in relation to this 
application; and

  (ii)  a copy of this condition together with 
information identifying and describing the 
Land including aerial photographs, maps 
and Certificate(s) of Title;

 (b)  Implement any Environmental Protection 
recommended by DOC (“DOC Recom-
mendation”) within two years from DOC 
making the DOC Recommendation, or such 
other timeframe as mutually agreed between 
the Consent Holder and DOC. The cost of any 
Environmental Protection shall be borne by 
the Consent Holder.

2. The Consent Holder must provide to the OIO a 
copy of the letter sent to DOC under condition [3] 
within 20 working days from the Settlement Date.

3. Should a dispute or difference arise between the 
Consent Holder and DOC (“Dispute”), then the 
Consent Holder must:

 (a)  Endeavor [sic] to resolve the Dispute by 
mediation;

 (b)  If the Dispute is not resolved through 
mediation within 60 working days from the 
Dispute arising, endeavor [sic] to have:

  (i)  the Dispute referred to and finally resolved 
in arbitration in Wellington, New Zealand; 

  (ii)  the tribunal consist [sic] of a sole arbitrator 
appointed by agreement between the 
parties or, if the parties cannot agree, by 
the President of the New Zealand Law 
Society; and
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  (iii)  the arbitral proceedings conducted in 
accordance with the Arbitration Act 1996 
or any other statutory provision then 
relating to arbitration;

 (c)  Share the cost of any arbitration and/or 
mediation equally with DOC; and

 (d)  Provide a copy of any award made by the 
arbitrator to the OIO within 15 working days of 
the award being made.

The OIO consenting pathway for overseas investments 
provides for limited powers for officers but a 
comprehensive array of offences. Where the OIO suspect 
an offence has occurred or is occurring, it is entitled to 
pursue the proponent for information via a notice under 
section 41 of the Act. 

The Overseas Investment Act 2005 has sparse provisions 
for enforcement, operating by two main pathways. The 
first is conventional prosecution and the second is the 
application of so-called administrative penalties in the 
event that permission from the office is not sought prior 
to a land purchase. Under the Act, it is a criminal offence 
(subject to a term of imprisonment of up to 12 months or 
a fine of up to $300,000) to:

• give effect to an overseas investment transaction 
without consent (s 42)

• knowingly or recklessly enter into a transaction or 
take a step to defeat, evade or circumvent the Act 
(s 43) 

• resist, obstruct or deceive the OIO (s 44)

• knowingly or recklessly make a false or misleading 
statement or material omission (s 46)

It is also an offence (subject to a fine of up to $100,000) 
to fail to comply with a notice, requirement or condition 
imposed under the Act. Consent holders are required to 
report against the conditions imposed on their consent. 
A failure to meet a condition of consent can be subject to 
enforcement action.

The OIO can also apply to the Court to impose a civil 
penalty not exceeding $300,000, or any quantifiable gain, 
or the cost of remedying the breach, or the loss suffered 
by a person in relation to a breach of a condition (s 48). 
The OIO can also apply for orders to dispose of property 
(s 47), register a mortgage over land (s 49) or require 
someone to comply with a condition (s 51). 

Administrative penalties are charges imposed by the 
OIO on investors. The OIO can impose administrative 
penalties for late provision of a document required under 
the Act or by a condition of consent ($500) (s 52), or for 
situations in which retrospective consent is sought (up to 
$20,000) (s 53). Administrative penalties are considered 
to resolve the conflict between the offence of initiating 

an overseas investment transaction without consent and 
the ability for the OIO to grant retrospective permission.163 
The OIO has full discretion to both determine the 
quantum of the penalty (up to a value of $20,000) and 
to apply it. The penalty must be paid before consent is 
granted retrospectively. 

However, in imposing the penalty, the OIO must have 
regard to ‘whether requiring the applicant to pay that 
amount would be unduly harsh or oppressive given the 
value of the consideration for the asset that was acquired 
under the transaction, and the nature of, and the reasons 
for, the retrospective consent’. 164 Given the typical value of 
transactions under this Act, which are in the millions of 
dollars, this consideration is rather bemusing. The money 
obtained via this pathway is sometimes spent on the 
additional time the OIO uses in determining whether or not 
to grant the consent, or to commence enforcement action.

The practice
Information management and reporting
The OIO uses an information management system (which 
also marshals information from a document management 
system) to organise its information. The system holds 
information relating to the conditions of consent, including 
all reports about compliance. It also records any warnings 
issued to an overseas investor. LINZ reports annually 
to Parliament, although there is little material on CME 
matters in those reports. No other dedicated reporting 
appears to be undertaken.

Resourcing and cost recovery
All consents are monitored by the equivalent of 3.8 FTE 
officers, but such monitoring is entirely desktop-based 
and no fieldwork is undertaken. The submissions of the 
applicant and any third parties are generally accepted as 
true, subject to fact-checking online or similar. Recognition 
of the potential weakness of this approach has resulted in 
a bolstering of monitoring and enforcement functions for 
the coming year, with an increase in staff and provision 
for site-based monitoring to be funded. While the costs 
of processing consents are fully recovered by the OIO, 
there is no provision for DOC to recover its costs through 
the Act, whether it is consulted before or following the 
consent approval. 

Training and capability
OIO staff do not receive specific training in CME, however 
there is a dedicated enforcement team of seven with 
relevant experience, which will in 2017 increase to eight. A 
key role is to receive reporting information and validate it 
on a desktop basis.

Decision-making processes
Under the legislation, consent decisions are to be 
made by the relevant Ministers, after considering 
a recommendation made by the OIO. However, in 
practice, the OIO often makes consent decisions under 
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delegation from the Ministers (approximately two-
thirds of the time). Ministers are not involved in the 
CME dimensions of the OIO’s work. Where compliance 
issues with the conditions of consent are identified, the 
matter is reviewed by the enforcement team to identify 
an appropriate response. The OIO may seek information 
or advice from third parties or experts as part of their 
processes for procuring compliance.

The Act includes a comprehensive suite of potential 
offences, and the OIO is subject to the LINZ Prosecution 
Policy and other standards and procedures. The OIO (like 
LINZ generally) has significant discretion in implementing 
its CME role, having the options of imposing administrative 
penalties, requiring that the proponent seek variation to 
its conditions or granting a request for compliance to be 
‘excused’ (s 28). The desktop nature of the CME function 
(i.e. officers rarely venture into the field) means the OIO 
relies heavily on external information (including internet-
based searches) to verify the factual correctness of 
information supplied by consent applicants and consent 
holders. Many of these information submissions are 
supported by statutory declarations.

Enforcement history
The OIO directs its limited resources to best use by 
allocating them to areas of highest risk and complexity, 
both in terms of considering consent applications and in 
considering enforcement actions. In the main, compliance 
is achieved (see Table 2.15), although it is unclear what 
the compliance status is of environmental protection 
conditions compared with other conditions.

Compliance status No. of monitoring 
activities

Fully complied 655 

Monitoring not required – 
conditions varied 

4 

Monitoring not required –  
did not proceed 

3 

Not complied –  
no report received 

1 

Substantive condition deferred 5 

Substantive condition not 
complied 

6 

Substantive condition still 
pending 

7 

Update provided –  
monitoring ongoing 

11

Table 2.15 Monitoring compliance outcomes of 699 
obligations Source: OIO (2016).

The OIO appears to make wide use of administrative 
penalties provisions. Since 2008 (when proper recording 
began), 52 penalties have been imposed on sensitive 
land applications, ranging from approximately $500 to 
$17,500, at an average of $5984. Eleven retrospective 
approvals have been granted in the absence of an 
administrative penalty since 2008. To date (since 2005) 
four prosecutions have been undertaken and no search 
warrants have been sought.165 
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QEII National Trust and private land 
conservation covenants

Key messages
•  The QEII National Trust has moved into a new 

phase, one in which new property owners 
inheriting covenants from former owners have 
presented new challenges that were perhaps not 
wholly envisioned by the authors of the legislation. 

• The Trust is generally well prepared for its 
regulatory role, particularly in respect of 
exemplary information management when 
compared with any other covenanting scheme 
nationally.

• The structure of the relationship between the 
Trust and those covenanting their land certainly 
constrains enforcement. However, recent moves 
by the Trust to take deliberate legal action 
demonstrates the utility of the legislation, and this 
is likely to have a significant deterrent effect for 
the small number of covenant owners that might 
consider similar action.

Overview
The QEII National Trust is a wonderful legacy of Gordon 
Stephenson (1924–2015), a pioneering conservationist and 
exceptional Waikato farmer. He championed conservation 
on private land via the establishment of the Trust and its 
enabling Act. The Act was passed by Parliament without 

contest 40 years ago, and has since enjoyed much broad-
based support. This support is in large part because 
participating landowners constrain activities on their land 
voluntarily. 

However, the Trust is not always able to remain congenial. 
Non-compliance does occur and where it does, it creates 
a significant drain on the Trust’s resources. Property and 
associated covenants change hands over time and new 
owners sometimes view the covenant as an impediment 
to their aspirations rather than an asset and important 
legacy. Last year, over 300 covenants changed ownership. 
This can undermine the security of the values that previous 
owners aimed to protect under covenant. The enforcement 
challenge for the Trust lies in ensuring the effectiveness of 
covenants over changes in property ownership and in the 
face of unpredictable economic pressures.

The agency
The Trust is an independent statutory body operating 
under its own Act of Parliament (Queen Elizabeth the 
Second National Trust Act 1977). The Trust is wholly 
focused on its mission of ‘partnering to protect special 
places on private land for the benefit of present and future 
generations’. 166  This has been its role historically and little 
has changed since inception of the legislation. 

Landowners approach the Trust wanting to covenant their 
land, and the Trust provides financial, legal, ecological 
and administrative assistance and advice (depending on 
existing budgets). Covenants are registered on the title to 
the land in perpetuity and protect a wide range of open 
space values. The definition of open space in the enabling 

Jesse Bythell
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Act is ‘any area of land or body of water that serves to 
preserve or to facilitate the preservation of any landscape 
of aesthetic, cultural, recreational, scenic, scientific, or 
social interest or value’ (s 2). More than 4200 covenants 
have been registered as a result of the Trust’s labours 
and the commitment of landowners. This works out at an 
average of 2 new covenants a week for the past 40 years, 
with the Trust continuing at this pace today. In addition, 
the Trust owns 27 properties, comprising nearly 1400 
hectares of significant habitat. 

There are several unique aspects to the Trust’s role: 
the need to maintain a long-term relationship with 
covenantors, to maintain an ongoing commitment to 
protecting the values recognised by the covenant, and 
to act independently. The Trust is not a regulatory arm 
of the Crown and instead works alongside landowners 
to support their protection of covenanted land. These 
imperatives can run counter to a rigorous enforcement 
approach except in cases of gross negligence or 
wilful destruction. As a result of this dynamic, formal 
enforcement actions are rarely undertaken. 

Monitoring visits occur usually every two years. The 
focus of these visits is on meeting with landowners/
managers to discuss covenant management, checking 
compliance with covenant conditions, and identifying 
and providing advice on stewardship matters. Issues that 
need attention are divided into two groups, both of which 
‘require attention’: condition breaches and ‘stewardship’ 
issues (emerging signs of ecological weeds, pest animals, 
etc.). Condition breaches are expected to be rectified as a 
matter of priority, while stewardship issues generally take 
the form of an ‘advice note’ to assist the covenant owner 
with management challenges. 

The law
The Trust’s enabling Act provides for a range of offences for 
when covenantors and anyone entering the land subject 
to a covenant acts contrary to the terms of the covenant, 
for example by lighting fires, removing boundary fences 
or damaging any aspect of the property. Complaints are 
generally followed up, in the first instance by the Trust’s 
regional representatives and are escalated to the Trust’s 
head office if they are unable to be resolved. 

The maximum fine prescribed under the Trust’s enabling 
Act is just $3000 and these fines have not increased 
for many years. This may have been intended to mollify 
those who might have otherwise opposed passage of the 
Act through Parliament. However, it does not reflect the 
public value of protecting covenanted values and is not 
consistent with maximum fines for unlawful vegetation 
clearance. For example, removal of vegetation protected 
by a District Plan could theoretically attract a fine of 
$300,000, a hundred times the maximum prescribed 
under the Act. There has been a recent instance where 
the Trust referred a third party to the police in regard to 

arson within a covenant, as the Crimes Act was more apt 
to deal with the activity with its penalties and procedures 
than the Trust’s enabling Act. 

Where a covenantor is found to be in breach of covenant 
conditions, this is usually a matter of contract law and civil 
proceeding (a covenant is a special form of contract). As 
a result, litigation is usually heard in the High Court in the 
first instance. The expense of litigating in the High Court 
creates a significant disincentive to embarking on legal 
action. Where such litigation is taken, the Trust’s enabling 
Act does provide for an additional penalty type as well as 
civil remedies and fines.

Section 34(4) provides that any person convicted could 
be ordered by the Court to pay

… a sum not exceeding the full market value of any 
property or thing removed from the land, or the cost of 
the damage done to the property or thing damaged, 
as assessed by the court. The full market value shall 
be deemed to be the amount which the Trust or the 
owner of the property, or thing, as the case requires, 
would have received by way of purchase price for 
the property or thing removed if the same had been 
offered for sale by the Trust or the owner on reasonable 
conditions in the condition in which it was before its 
severance and removal from the land.

In Queen Elizabeth the Second National Trust v Netherland 
Holdings Ltd , the Court applied the ‘full market value’ 
clause, demonstrating the benefits of civil proceeding to 
address breaches of covenants (see Case Study 24).

The practice

Information management and reporting
The Trust is primarily a covenanting agency, but is not the 
only one nationally. For example, DOC advises that it is are 
party to more than 800 covenants nationally (although it 
may be more). The Auckland Council is party to thousands 
more that are both voluntary and regulatory in nature. 
Many other councils also have covenanting schemes in 
place. However, none of these schemes match the Trust in 
terms of frequency of inspection or depth of information 
recording and reporting. 

The Trust administers a relatively new and custom-
designed database, which tracks and plots all existing 
arrangements and provides standard fields for long-term 
monitoring and compliance data. Requisite actions are 
divided into condition breaches and stewardship issues. 
The Trust’s database allows it to carry out automated 
weekly data-matching with LINZ’s land title register. 
This identifies any changes of ownership for covenanted 
land, and a detailed process to inform new owners 
concerning the covenants on their land follows. Its 
information system is exemplary and far superior to any 
other systems in use nationally. 
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The Trust produces a full-colour report every year that 
includes a wide range of information, from positive stories of 
covenant success through to detailed data on compliance 
of covenants based on inspection records. The most recent 
report (June 2016) notes that a total of 1907 registered 
covenants were monitored during the 2015/16 year. Of 
those, 237 (12%) were identified as ‘requiring attention’ due 
to their ecological condition only (39) or legal compliance 
issues only (157); 39 had both). Two serious compliance 
issues were identified in that period.169 

The Trust emphasises the importance of transparency; 
its operations and compliance information is very easy 
to access compared with any other covenant scheme 
in the country. In preparing the information for this 
research, several other covenant schemes were reviewed 
for the attention paid to compliance monitoring and 
the transparency of reporting (e.g. Ngā Whenua Rāhui, 

several councils’ schemes, general DOC covenants and 
others). The Trust most certainly is an exemplar.

The Trust’s activities are largely funded by the taxpayer 
(80% of its total budget), as a subset of the budget 
allocated to DOC each year. Resourcing, relative to 
demand, has contracted in recent years and the Trust 
is now able to meet less of the overall cost incurred by 
landowners in setting up covenants than it did between 
1977 and 1995.

Resourcing and cost recovery
Trust employees are distributed between a central 
Wellington office and 26 contracted regional represent-
atives charged with doing inspections, assessing new 
covenant proposals and liaising with covenant owners. 
Resources are presently inadequate to meet the demand 
for new covenants, and to provide funding support 

Case Study 24 
Netherland Holdings case167

In December 2012, a large area of unirrigated agricultural 
land was purchased from Landcorp Farming Ltd by 
Netherland Holdings Ltd. The land comprised 665 
hectares and had two registered covenants comprising 
three discrete areas. Two of these areas were identified 
as Significant Natural Vegetation under the Waimakariri 
District Plan. The QEII National Trust has a system 
enabling it to be notified when a property changes 
hands. When the regional representative made contact 
with the new landowner, it was found that he had 
already cleared half of one covenanted area and all of 
another covenanted area (2.35ha in total) to facilitate 
irrigation of the property, and was likely to convert 
these areas to pasture in the near future. 

The new owner had – prior to the purchase and through 
a third party – contacted the Trust about the prospect 
of uplifting the covenants or swapping them for other 
remnant vegetation on neighbouring land. He had 
received unambiguous advice from the Trust, via the 
third party, that covenants could not be swapped and 
could not and would not be uplifted. 

Without consulting the Trust, Environment Canterbury 
issued consent for a centre pivot irrigator that would 
irrigate the covenanted areas and surrounding pasture. 
The planner in charge of the consent did not check the 
property information for covenants, or the geospatial 
information held by the council that included the 
Trust layer showing all registered covenants, and the 
application provided no information to alert the council. 
Because of the landowner’s actions, and the failings of 
the other regulators, half of one and all of another of the 
last stands of undisturbed kanuka woodlands on the 
Canterbury Plains (0.3% of this habitat type remains) 
was destroyed.168 

The Trust was unsuccessful in initial discussions with the 
landowner. He had ignored his own written commitment 
to prevent further damage to the covenanted areas, 
prior to discussions being held on how he would put 
right the damage he had caused. As a consequence, 
the Trust sought an interim injunction through the High 
Court to require the landowner to cease any further 
breach of the covenant while the substantive breach 
was resolved. A High Court injunction was issued. 

The landowner ignored the injunction and continued the 
development. In response, the Trust filed an action against 
the landowner for contempt of Court. The landowner was 
also subsequently prosecuted by the Waimakariri District 
Council for the same significant habitat clearance. It 
is interesting to note that many existing covenantors 
and the then National Chairman of Federated Farmers 
welcomed the Trust’s enforcement action at the time, as 
it had given them increased confidence in the Trust as the 
perpetual trustee for their covenanted land.

The damage to the covenanted areas was significant, 
and the Trust employed a consultant to assess its extent 
and the cost to repair and reinstate the lost values. It 
sought full restitution over a five-year period, and 
proposed to the Court a sum to cover those costs. The 
accused subsequently offered to settle out of Court. The 
restitution agreed via the Court settlement pathway was 
then presented at the RMA prosecution hearing.

The settlement meant that the Trust was able to carry 
out the specialist work itself to revegetate and restore 
the kanuka woodland remnants, at the offender’s cost, 
including long-term monitoring (and an ability to realise 
associated research benefits). Costs are being carefully 
tracked through this process to ensure the Trust is not 
out of pocket for the significant amount of work and 
repeat visits it is undertaking to see the restoration 
through to completion.
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for covenant stewardship, but from an enforcement 
perspective, compliance monitoring would appear to be 
reasonably well supported. For the 2016/17 financial year, 
the Trust has budgeted to undertake 2000 monitoring visits 
(meaning that 47% of covenants should have a monitoring 
visit this year). Over the course of the last four years, the 
Trust has also spent around $400,000 (approx. 7% of its 
annual budget) on defending covenants in Court. 

Monitoring is an integrated aspect of covenant 
management, and the Trust plans its work to ensure that 
adequate resource is available for biannual visits. Where 
a representative encounters a particularly challenging 
situation, or has unresolved issues, the Trust allocates 
additional contract hours to enable speedier resolution 
and where necessary involves Wellington head office staff.

Landowners are responsible for covering the cost of 
managing their covenants, as the Trust is not funded 
to provide direct support (although it tries to broker 
third party support for around 100 covenants annually). 
The Trust covers survey and registration costs and all 
aspects of monitoring. Where Court action is pursued, a 
portion of costs are usually recoverable. Due to a limited 
history of formal enforcement, it is difficult to gauge 
what the potential for cost recovery might be. However, 
the Netherland Holdings Ltd case demonstrates that 
it may very well be significant, particularly where overt 
recklessness is a factor. 

For day-to-day management, however, cost recovery for 
monitoring is likely to be at odds with the fundamental 
purpose of the legislation, which is to protect, preserve 
and enhance open space; cost recovery would 
discourage covenanting. Most landowners have incurred 
significant costs in establishing and managing covenants. 
In many cases, they have also incurred a significant 
opportunity cost due to their decision to covenant, as 
having covenanted land rules out future development 

opportunities (e.g. grazing, housing, mining, etc.). In these 
circumstances, it seems appropriate that the Trust meet 
monitoring costs.

Training and capability
Environmental monitoring is a key component of the 
role of the Trust’s network of regional representatives. 
Checking compliance with conditions of the agreements 
is a core activity and most have a significant technical 
background in environmental science. Staff are trained on 
the job and there is no requirement to complete training 
specific to compliance and enforcement. 

Decision-making processes 
Regional representatives are the face of the Trust. They 
liaise with covenant owners and aim to respond early to 
covenant breaches via informal meetings over ‘cups of tea’ 
during which non-threatening arrangements are agreed to 
help owners get back on the right track. Where there are 
compliance issues, regional representatives are required 
to report to the Trust’s head office regularly on potential 
impacts and timeframes for resolution. It is rare to escalate 
cases to the national office, and even rarer still to take 
enforcement action. If contemplated, the Chief Executive 
has sole discretion to apply to the High Court to pursue 
an enforcement matter. As a matter of course, the Chief 
Executive is likely to consult the Trust’s Board prior to 
instigating Court action, due to the financial commitment 
such litigation involves relative to the Trust’s budget.

Enforcement history
The history of formal enforcement by the Trust is limited. 
This is in part a result of the unique dynamic outlined earlier 
and the relatively limited means of taking enforcement 
action. Actions are limited to an application to the High 
Court. Other Court-based action has generally related to 
attempted uplifts of covenants for other-than-compelling 
reasons. The remainder of enforcement related actions 
are non-statutory.
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Overall summary
Overall, this research finds that there is much work to do 
to improve CME of environmental law in New Zealand. 
Practice and outcomes are highly variable and it is clear 
that the function is generally poorly supported and under-
resourced. However, this concern is tempered to some 
degree by the wide variety of useful initiatives under way 
to strengthen regulatory outcomes. At a national scale, 
several important work programmes are likely to see 
both short- and long-term improvements in outcomes 
(e.g. G-REG, Crown Law's Public Prosecutions Unit’s 
reporting framework, and the regional sector’s Strategic 
Compliance Framework, etc.).

Each agency faces different challenges and has different 
capacities to respond to them. Table 3.2 summarises 
impressions of each agency in respect of the key focus 
areas the report methodology was based on. DOC is 
particularly in need of greater support for its vast regulatory 
role, but plans internally are under way to address almost 
all issues identified in this report – these will likely greatly 
improve the outcomes of our conservation legislation 
over time if they are implemented. 

District and city councils are evidently also struggling 
with the CME role, from both a political perspective and 
a resourcing perspective. Regional councils and unitary 
authorities are in better shape, owing to relatively better 
resourcing and expertise in the main. However, they are 
far from free of political influence and this issue must be 
urgently addressed. It is noted that within the groups of 
councils there were spectrums of performance, and that 
care must be taken to not assume that the issues in this 
report apply equally to all of them. Council performance 
is related to and influenced by the capacity and desire 
of MfE to provide adequate and appropriate leadership 
and oversight. Over the past two decades, it has been 

difficult to detect this. Bolstering MfE’s own expertise in 
this area would be a valuable step forward and enable 
the implementation of useful supporting programmes for 
councils and more coherent monitoring and reporting 
of CME functions. The wider review of institutional 
arrangements suggested earlier in this report would be a 
valuable catalyst for such improvements to occur.

The EPA, in its EEZ capacity, is new to the CME game and 
its approach is only now developing. Only time will tell 
how effective the enforcement regime will be for activities 
in our EEZ. MPI’s Sustainable Forest Management Unit 
and Fish and Game demonstrate a strong capacity for 
CME, with mature internal systems and more detailed 
reporting than other agencies. LINZ, both in its Crown 
property management role and under the auspices of 
the Overseas Investment Act has implemented some 
important improvements in recent years, but more 
comprehensive reporting, and a greater capacity for 
validation of self-reported information, will enhance the 
outcomes of those regimes. The changing nature of 
QEII National Trust’s role has presented a challenge in 
recent years, one the organisation has met admirably. No 
doubt the CME function will continue to evolve as non-
compliance matters come to light. 

This report has found that many of our environmental legal 
regimes in New Zealand lack a robust and credible CME 
dimension – the last line of defence for the public interest 
in nature protection. While there are a host of positive 
initiatives under way, overall the function is given scant 
attention compared to other areas of policy and planning 
in most agencies. Far more energetic approaches to this 
last line of defence are urgently required. Solutions that 
are fit for purpose come from problems clearly defined. 
The next section delves into and identifies the most 
pressing issues.

Reason DOC RC/UAs DC/CCs MfE EPA F&G MPI LINZ OIO QEII

Overall agency 
performance

Legislation  
for CME

Information 
management

Resourcing/cost 
recovery

Training and  
capability

Decision-making

Enforcement  
history Variable Variable

Legend Insufficient data Requires improvement Adequate Excellent

Table 2.16 Summary of indicative scoring on various aspects of CME for quick reference
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New Zealand’s history of environmental enforcement is 
brief, and there is a sense that we are slowly emerging 
from an embryonic model into something more robust and 
fitting. But progress is slow, and challenges are significant. 
The structure and behaviour of our enforcement agencies, 
the legal basis for CME and the outcomes achieved in 
practice are all pivotal to understanding the drivers at play.

Those drivers exist at two levels: fundamental and 
proximate drivers. Fundamental drivers are those that 
see the value of nature being poorly recognised and 
political forces favouring its degradation in preference 
to losing traction with powerful constituencies. This sets 
up an inherent imbalance that renders protecting public 
goods from extractive interests extremely difficult. Law 
and policy to protect nature are intended to correct this 
imbalance, but plenty of things get in the way. 

The second set of drivers is proximate drivers: factors 
that prevent tactical solutions from working well enough 
to adequately protect the public interest in a healthy 
environment. The proximate drivers arise from the 
fundamental political incentives to render enforcement 
agencies weak, to make their legal basis for acting 
ineffective, and to limit their activities on the ground 
except where it serves dominant interests (inadequate 
resourcing, weak training opportunities, incoherent 
monitoring and reporting, etc.).

Despite these headwinds, New Zealand’s environmental 
enforcement has become increasingly professionalised, 
better resourced and somewhat more effective over time. 
But many successes to date have more been the result 
of individual endeavour and commitment rather than 
systemic strengthening or policy innovation. Given how 
important environmental protection is, more strategic 
and system-wide improvements are required. This will 
demand addressing both fundamental drivers and 
proximate drivers. This report argues that there are four 
key areas for change: 

• Improving the legal basis of CME

• Bolstering agency performance

• Ensuring regulator independence

• Improving monitoring and reporting of CME 
activities

The remainder of this chapter sets out why the above 
four areas are considered to be the most worthy of 
focus in improving the public interest outcomes of 
environmental CME.

The legal basis of CME
CME requires a strong legal basis. This report identifies 
a wide range of issues with the underlying legislation 
for a range of environmental enforcement regimes. 
Deficiencies exist both within legislation and in the 
interplay between related but separately promulgated 
legislation. Often agencies implementing the law are 
well aware of its inadequacies but may fail to get traction 
internally or through parliamentary processes to make 
necessary changes. This is not an issue confined to 
environmental law: a failure to correct knowingly deficient 
law and practice was also blamed for the Pike River 
Mine disaster in 2010 – one of many such examples of 
regulatory failure in New Zealand’s history. Sir Geoffrey 
Palmer observed:

New Zealand is notorious for not keeping law up to 
date – we make a lot of law but are slow to recognise 
where it is no longer fit for purpose. We don’t like 
retrospective refining, we like to ignore deficiencies 
or throw it all out and make up a new one based on 
gut feeling or political whim. If we are serious about 
having laws and upholding the rule of law, we need to 
do very much better at enforcing them. 

CHAPTER THREE: THE HIGHLIGHTS AND THE 
LOWLIGHTS – PULLING THE THREADS TOGETHER

Mt Ngauruhoe. John Leathwick
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A key example is the suite of laws administered by DOC 
that share a similar purpose but which have many awkward 
and unworkable interplays. An omnibus consolidation 
of powers, offences and penalties under this legislation 
could improve clarity and efficiency. DOC is keenly aware 
of the inadequacy of several aspects of its enforcement 
provisions, but has been unable, thus far, to achieve the 
required change via the parliamentary process, despite 
repeated attempts. 

Given the regulatory stewardship role of agencies (see 
Case Study 25), there is an inherent expectation that 
deficiencies in legislation will be progressively addressed 
so that the law supports the functions necessary to 
achieve the purpose of legislation. Agencies within the 
context of this stewardship role are able – and expected 
– to formulate proposals to refine law in order to ensure 
that it is responsive, workable and meets its objectives. 
However, the accumulated deficiencies in our CME law, 
and the difficulties many agencies have experienced in 
achieving even basic changes, suggest that our legislation 
is increasingly not fit for purpose. So why is regulatory 
stewardship for environmental protection so undercooked? 

The enforcement provisions of environmental law are less 
likely to be effectively updated than planning-related rules. 
Holley and Sinclair note that regulatory reform’s success 

is heavily dependent upon compliance and enforcement, 
but that this is an area of implementation that is rarely 
given much attention.170 For example, the RMA has been 
amended 21 times since its initial assent, and only two 
amendments have made a significant improvement to 
CME (i.e. the addition of infringement fines in 1999 and 
their subsequent increase on 1 October 2009). Other 
conservation legislation is also still in place despite being 
so deficient as to render enforcement impossible (e.g. 
Native Plant Protection Act 1934). Further key issues are 
highlighted in Table 3.1.

In summary, environmental law rarely benefits from 
progressive refinement to ensure effectiveness, and the 
enforcement provisions benefit even less than any other 
aspect. In New Zealand, compounding deficiencies 
over time have rendered many of our laws ineffectual in 
providing a basis for robust compliance and monitoring. 
The result of this is less rigorous follow-up of legal 
requirements due to a high risk of failure or a lack of an 
appropriate tool to address offending. 

Key Issue
Much of our environmental law does not provide an 
effective basis for CME.

Case Study 25 
Regulatory stewardship – refining law 
to improve outcomes
Enforcement of compliance, and ensuring that enabling 
legislation is fit to support such tasks, is a key aspect 
of regulatory stewardship. Regulatory stewardship is an 
implicit and explicit role of New Zealand government 
departments. The State Sector Act requires a 
department’s Chief Executive to exercise ‘stewardship 
of … the legislation administered by the Department’. 171 
Treasury is charged with reviewing these expectations 
on a regular basis. In 2013, these expectations were 
updated to reflect Cabinet’s expectations that

departments, in exercising their stewardship role over 
government regulation, will:

• monitor, and thoroughly assess at appropriate 
intervals, the performance and condition of their 
regulatory regimes to ensure they are, and will 
remain, fit for purpose

• be able to clearly articulate what those regimes are 
trying to achieve, what types of costs and other 
impacts they may impose, and what factors pose 
the greatest risks to good regulatory performance

• have processes to use this information to identify 
and evaluate, and where appropriate report or act 
on, problems, vulnerabilities and opportunities 
for improvement in the design and operation of 
those regimes

• for the above purposes, maintain an up-to-date 
database of the legislative instruments for which 
they have policy responsibility, with oversight roles 
clearly assigned within the department

• not propose regulatory change without:

 •  clearly identifying the policy or operational 
problem it needs to address, and undertaking 
impact analysis to provide assurance that the 
case for the proposed change is robust

 •  careful implementation planning, including 
ensuring that implementation needs inform policy, 
and providing for appropriate review arrangements

• maintain a transparent, risk-based compliance 
and enforcement strategy, including providing 
accessible, timely information and support to 
help regulated entities understand and meet their 
regulatory requirements, and

• ensure that where regulatory functions are 
undertaken outside departments, appropriate 
monitoring and accountability arrangements are 
maintained, which reflect the above expectations.172 

These expectations align closely with what is clearly 
needed: environmental enforcement agencies 
systematically and regularly reviewing their legislation 
to ensure that it enables effective CME, and promoting 
changes through parliamentary channels when there 
are legislative inadequacies. 
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Issue Explanation Key examples

A narrow array of 
enforcement tools

Regulators are most effective where they have a complete 
and effective suite of tools at their disposal to bring 
about behaviour change. The range of tools available to 
regulators is often inadequate, and prevents the cost-
effective resolution of compliance in a way that adequately 
safeguards the public interest. Gaps commonly identified 
are the absence of an infringement fine regime. Imposing 
very modest fines via criminal procedures is often very 
inefficient and a more cost-effective process can be found in 
administrative law where regulators can issue ‘instant fines’, 
reducing Court costs.173 The majority of our nature laws have 
no enforcement tools that are intermediary between doing 
‘nothing’ (i.e. following an informal pathway to resolution or 
taking no action at all) and taking an offender to Court.

Forests Act 1949

Conservation Act 1987

Wildlife Act 1953

EEZ Act

Insufficient powers 
for CME officers

Powers for enforcement officers should be no greater 
than necessary to carry out their role to avoid bestowing 
unreasonable authority over other persons, but if they 
are too weak the prospect of appropriate sanction for 
offenders disappears. Powers for officers are often weaker 
than they should be to enable a sufficiently responsive 
regime, and agencies face long uphill battles to procure 
basic rights of investigation.

EEZ Act regime, requiring that 
officers seek bespoke permission 
from management for each 
inspection

National Parks Act 1980 in which 
officer powers are confined to the 
Park alone.

Restrictive 
timeframes on 
prosecution

Timeframes to file charges vary considerably across 
different pieces of environmental legislation, and some are 
very short compared with other jurisdictions. They also 
have different starting points. Short timeframes combined 
with poor resourcing can confound complex investigations 
and mean that charges are not laid when they should be.

Conservation Act 1987 (charges 
must be laid within 12 months of the 
offence occurring)

RMA (charges must be laid within 
6 months of the agency becoming 
aware of the offence)

Limited basis to 
consider a history 
of poor compliance 
in consenting 
decision-making

Many routinely non-compliant individuals and activities 
continue to gain permission to persist, at sometimes 
significant risk to the public interest in nature. Enhancing the 
consequences of non-compliance, through consideration 
in the consenting process, would limit recidivist offending 
and better safeguard nature.

RMA

Lack of power 
to revoke or 
rescind permits or 
consents

The threat of permit or consent cancellation can be much 
more meaningful to some offenders (e.g. corporates) than 
even criminal prosecution. Many agencies do not have 
the authority to cancel permissions in the event of non-
compliance (e.g. councils).

RMA

Weak basis for cost 
recovery

Agencies that are not enabled through legislation to 
recover the costs of the CME functions (at least in part) 
may struggle to gain support to carry out the function 
and the public interest is likely to unfairly bear the cost of 
anything that is done.

RMA – weak basis to recover costs 
of permitted activity monitoring and 
non- consent related investigation 
costs

Forests Act 1949

Crown Pastoral Land Act 1998

Overseas Investment Act 2005

Low penalties If penalties are minor relative to the personal benefit to 
be gained by committing the offence, the offender will not 
be deterred, and the regulator will be disinclined to seek 
such sanction.

RMA (infringement fine levels)

Queen Elizabeth the Second 
National Trust Act 1977

Table 3.1 Summary of key issues with legislative tools that form potential barriers to effective CME
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Agency capacity and capability
It is abundantly clear that our environmental enforcement 
agencies are – in the main – underfunded to achieve 
their regulatory objectives. The lack of resources relative 
to legislative responsibilities imperils the capacity and 
capability of an agency to fulfil its statutory role. Whether 
agencies or individuals are suitably prepared for their 
role in environmental enforcement is seldom subject 
to analysis, but there are clear signs that even basic 
competencies are often absent. Key issues identified 
include the following (which are discussed briefly below): 

• A lack of frontline officers to undertake CME

• A lack of sufficiently trained staff to undertake 
CME

• Uneven and inadequate training opportunities

• Limited career pathways to reward service and 
performance 

It should be noted that not all agencies exhibit these 
issues, but they are commonly encountered.

A lack of staff
In the absence of clear expectations of regulators, it is 
difficult to determine what the optimal level of resourcing 
might be and how it might be funded. Our research 
strongly indicated that environmental enforcement 
functions are generally under-resourced for even the 
most basic elements. Without sufficient ‘boots on the 
ground’, the purpose of the legislation is unlikely to be met. 
There are many examples of agencies without sufficient 
resources. Most notable are the 42 councils with one or 
fewer FTE staff members for the function and the parlous 
state of dedicated resourcing within DOC. Together, these 
two regulators are charged with ensuring the wellbeing 
of the majority of our natural capital, and the shortfalls in 
resourcing are very concerning. 

A lack of suitably qualified staff
There are no standard competencies for environmental 
enforcement officers, which is unusual given the 
complexities of the regulatory landscape, and the criminal 
standard of proof within most environmental legislation. 
Numbers of staff are one metric, but how much do 
they know? Do they lack basic enforcement skills and 
thus are incapable of all but the most basic compliance 
monitoring tasks? Or are they highly skilled and capable 
of tackling complex investigations with sufficient aptitude 
to bring about a successful prosecution and consequent 
behaviour change (i.e. correctly conduct a Court case 
through to successful outcome)? Which category staff 
members fall into is material to the outcomes achieved 
from the resources invested in CME. 

Many councils and DOC identified the challenge of 
affording, attracting and retaining suitably qualified staff. 

DOC does employ a highly trained core national team of 
enforcement professionals, but they number only four. 
Council resources to employ persons with appropriate 
expertise vary significantly, from those that employ high 
performance teams of multiple dedicated officers through 
to those that allocate zero resource to staffing of any 
calibre, much less to those specifically qualified for the role. 

A lack of training options to upskill officers
Many of the agencies examined had only very nascent 
training regimes, and most had been developed on 
an ad hoc basis by individuals with specific expertise 
in order to fill an evident gap. For many of our 
environmental enforcement regimes, it is not at all 
unusual for the investigating officers to have no formal 
background in compliance work, no specific training, 
and limited managerial support as they go about their 
work. Fundamental mistakes are to be expected and 
can be embarrassing for an agency when they are 
discussed (often in some detail and at some length) in 
Court judgements.174 At present, the cost of poor quality 
enforcement proceedings to agencies and the public is 
unknown, but may well be high (i.e. poor quality cases 
create significant resource drains for little benefit).

Lack of access to suitable training appears to be a 
significant problem under the RMA regime. To meet 
the grassroots demand evident within the RMA sector, 
Waikato Regional Council voluntarily developed a course 
and manual that has been delivered to 500 persons since it 
began more than 10 years ago. Training programmes have 
also been developed within DOC and the EPA by senior 
staff to ensure that enforcement officers are upskilled. MPI 
has perhaps the most comprehensive internal training of 
all, representing an exemplar for building and maintaining 
internal capacity.

The ad hoc effort by committed individuals in developing 
training to fill gaps would best be replaced by a more 
cohesive initiative to improve both the availability of 
training and recognition of its importance. At a national 
level, a New Zealand Qualifications Authority-accredited 
course has been developed within G-REG and has had its 
first intake. It provides a general overview of enforcement 
and skills training in generic enforcement tasks such as 
evidence gathering and interviewing of suspects. The 
course presents a significant investment by regulatory staff 
and a significant time investment by agencies. However, it 
is unlikely to supplant the need for regime-specific training 
and upskilling on each agency’s internal systems.

Unclear career pathways 
Many officers engaged in environmental enforcement in 
New Zealand see the role as a stepping-stone, as they 
aim to move into planning or policy positions. There are 
sometimes few opportunities for those staff to imagine a 
future in the field, particularly if their agency is small and 
career progression within it is unlikely. There is a lack of 
a coherent career pathway when compared with similar 
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professions. On the flip side, it is also not uncommon 
for highly experienced and competent staff to have no 
generally accepted means to demonstrate their expertise. 

It has been acknowledged internationally that career 
development programmes for environmental enforcement 
officers have been slow to develop compared to other 
professions.175 New Zealand is no exception, there 
currently being no recognised development programme 
for environmental enforcement officers outside of 
agencies. Providing clear career pathways would likely 
improve officer recognition, maintenance of best practice 
and staff retention long term, with obvious wider benefits. 
G-REG is likely to be of much help here.

Addressing poor resourcing
A key driver of the foregoing inadequacies is poor 
resourcing. Efforts to address agency capacity and 
capability will necessarily demand improved funding. 
Part of this hike in resourcing would best be sourced 
from well-pitched bids at budget time, arguing for the 
importance of CME in achieving statutory mandates. 
But much more resourcing is likely to be gleaned from 
enhanced cost-recovery processes. There are a number 
of examples of where the law provides an unfortunately 
inadequate basis for cost recovery for CME, and this will 
need to be addressed via statutory amendment. 

There are other situations in which the law does provide 
for cost recovery, but the agency chooses not to carry 
it out. For example, DOC only occasionally seeks to 
recover monitoring costs, covering just 15% of (the 
already modest) departmental expenditure on the 
function. Whether the underlying drivers that give rise to 
a reluctance to recover costs can be addressed or not 
is likely to depend upon the agency and the context. 
However, refining cost-recovery approaches, where it is 
possible to negotiate the politics, should be a key area 
of focus where the legislation provides for it. This would 
surely help alleviate the lack of resources suffered by the 
bulk of environmental enforcement agencies.

Summary
It is clear that many of our environmental enforcement 
agencies are not sufficiently resourced to undertake their 
role effectively. The underlying reluctance to resource this 
usually unpopular function is doubtless the main culprit, 
however weak cost recovery and a lack of training options 
to bolster capacity contribute also. To achieve the purpose 
of environmental law, our agencies must be much more 
robust and effective.

Key Issue
Institutional capacity and capability failings reduce 
regulator credibility and limit staff development and 
retention – resourcing must be addressed to avoid this.

Ensuring regulatory independence 
CME plays out in a political economy often hostile to its 
intentions. As a result, many environmental regulators 
are forced to contend with multiple and often conflicting 
roles in the community. In the main, agencies charged 
with environmental law enforcement also have other 
roles such as trade facilitation (MPI), community 
outreach (QEII National Trust) and regional economic 
development (councils). 

Other functions or agendas for a regulator have the 
potential to influence specific and general decisions 
associated with CME. It is important that independent 
decision-making occurs even in these contentious 
situations. Independence means regulators make 
enforcement-related decisions based on technical 
considerations and not on factors such as the identity 
of the perpetrators or the industry to which they belong. 
Independence also means that the relative priority of 
enforcement activity is governed by the relative risk to 
the public interest, not the power, interest and personal 
standing of the complainant. 

The starkest example of the potential for non-independent 
decision-making is the arrangement within many 
councils under the RMA whereby elected representatives 
are commonly involved formally and informally in 
enforcement decision-making. While it is clear that formal 
provision for political involvement has declined over time 
(particularly in regional councils), it is also evident that 
informal intervention is more common than it ought to be. 

In central government agencies elected politicians – 
Ministers of the Crown – are not involved in prosecution 
decisions at all. Where the Attorney-General has a role 
under an Act, he or she exercises it without reference 
to Cabinet colleagues. However, conflicting roles being 
allocated to central government agencies can confound 
CME functions. It is demonstrably challenging for many 
agencies to appropriately balance industry promotion 
roles with the much more challenging and often 
adversarial role of CME. Given the degree of discretion 
that environmental regulators have, there is a lot of scope 
for drifts in focus to serve political ends.

Agency compliance staff can ensure that, as far as 
possible, they are not complicit in enabling improper 
interference through the development of robust internal 
procedures and the maintenance of public transparency. 
However, this will likely provide difficult unless sufficient 
external disincentives are put in place (such as genuine 
risk of sanction for political interference) or institutional 
arrangements are revisited to better separate incompatible 
functions. Many staff interviewed reported being put under 
pressure not to take action where that action might be 
seen as hostile to powerful interests in their community, 
and most felt powerless to combat that pressure.



82 LAST LINE OF DEFENCE

Summary
Environmental regulators, perhaps more than any others, 
are subject to significant political pressure that erodes 
their effectiveness and independence. There is a clear 
need to strengthen decision-making processes and guard 
more effectively against perceived or actual inappropriate 
decision-making. 

Key Issue
Many agencies struggle to balance their regulatory 
role against other functions, and against expectations 
of other interests, which can result in politically 
influenced decision-making on CME matters

Tracking progress and auditing 
outcomes
Robust and reliable CME relies on rigorous information 
management and fair and transparent reporting to 
maintain records, report on outputs and outcomes, 
and maintain public confidence in doing so. Many 
environmental enforcement agencies do not have well-
developed information management systems, nor do 
they robustly report on their activities. Often the wrong 
questions are asked of regulators, so much energy goes 
into inappropriate data collection. This can make it difficult 
or even impossible to track areas of progress, address 
areas of concern and provide information to the public on 
how the role is conducted.

For example, MPI, Fish and Game and the QEII National 
Trust have strong systems in place for managing CME 
information. MPI’s database is pan-agency, giving officers 
enhanced access to the details of offenders and also their 
relevant history in other regimes. Fish and Game administer 
a robust database for CME matters, far superior to the IT of 
DOC, with whom they share a regulatory role. The National 
Trust presents a comprehensive picture of compliance 
every year. It is one of the few agencies that attempts to 
demonstrate the severity and nature of the non-compliance 
in their statistics to give a sense of the impact of breaches. 
Overall, however, the quality of information management 
and the extent to which this is communicated to the public 
is very low and demands urgent attention. There are three 
key dimensions to this issue:

• Whether an agency is appropriately equipped 
with internal systems that enable adequate record 
keeping

• Whether reporting is undertaken and for what 
purpose

• Whether oversight of reporting exists to maintain 
quality and interrogate anomalies

These three dimensions are now discussed briefly based 
on foregoing information in the report.

Weak information management
Many agencies are ill-equipped to track their CME 
activities in any detail, particularly over the longer term. 
An acute example of weak information management is 
DOC. The Department has no IT infrastructure to manage 
CME. A database of permissions exists, and a register of 
prosecutions is maintained, but there is little in between. 
This gap is significant, given the scope and importance 
of DOC’s regulatory role. Departmental staff are well 
aware of this gap in operations, and a database has been 
proposed several times, but it has always been declined 
by management due to a lack of resources. 

Investment in IT infrastructure was cited as the most 
common area of innovation for councils, and all but one 
maintain at least a partially electronic system for CME 
matters. However, there are clear indications that further 
investment is required. The EPA coordinates complex 
CME functions primarily via spreadsheets (unlikely to 
be sufficient over long periods of time) and this is also 
an area in which investment is required. Environmental 
enforcement agencies also tend to have less access 
to national-scale intelligence databases than other 
enforcement agencies (e.g. Customs), and generally rely 
on informal relationships with local police to manage any 
related health and safety issues. In the absence of basic 
internal reporting systems, systematic national-scale 
reporting will remain elusive.

Reporting on outcomes
Reporting on the outcomes of environmental enforcement, 
although comparatively weak, has certainly improved in 
recent years. Of particular note is the investment in the 
NMS administered by MfE, into which councils report on 
their statutory functions under the RMA (including CME). 
However, many of the statistics sought from councils are 
inappropriate or incomplete measures of performance, 
and the same questions are rarely asked year on year. 
Without context and comparison, the value of some 
measures is limited, as they cannot describe trends or 
track progress over time. Individual councils that choose 
to embrace more modern reporting strategies find their 
data do not fit with the national framework, so that it is set 
aside at a national scale (e.g. Waikato Regional Council 
and the 2014/15 NMS data). 

Inadequate oversight
Environmental enforcement agencies that do report on 
their CME activities in any detail (and that is rare) are not 
often subject to external interrogation on what the reporting 
demonstrates. For example, MfE expends considerable 
resource on acquiring CME data from councils, but does 
not appear to seek clarification on it or assess what it 
means and whether it merits any response from MfE. 

While most central government agencies report annually 
on their operations generally, CME is rarely highlighted 
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or discussed in any detail (see e.g. DOC and LINZ annual 
reports). The CME role appears to ‘fly under the radar’ of 
even the most rigorous central government assessment 
programmes. For example, a 2014 176 (and 2016 follow-up) 
review of DOC (within the Performance Improvement 
Framework) correctly identified concerns with DOC’s 
inadequate enabling legislation, weak cost recovery and 
poor information management 177 but otherwise paid only 
minimal heed to its extensive CME role.

In the absence of oversight, there is little incentive for 
agencies to enhance either their internal reporting 
systems or external reporting content and presentation. 
Another key innovation – although the data are yet 
to emerge – is the Public Prosecutions Framework 
administered by Crown Law, which will shortly include 
assessment processes for public prosecution agencies 
that may address this issue.

Summary
Poor internal reporting and tracking systems for some 
environmental regulators confound any coherent national 
reporting on CME functions. An absence of rigorous 
oversight of CME functions by Ministers of the Crown, 
Parliament and government agencies means that poor 
practice is more likely to occur and be chronic and 
sustained. Improvements are likely to be difficult to put 
in place due to an absence of drivers for continuous 
improvement.

Key Issue
Information management and reporting on CME 
functions appears weak and rarely subject to audit, 
limiting the ability for agencies to demonstrate their 
public value or improve practice over time.
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Fundamental and proximate drivers of poor outcomes 
are pervasive within our environmental law. Despite 
the determined efforts of individuals within agencies, in 
the main, CME of environmental law is struggling. This 
struggle is not without potential for resolution. Both drivers 
must be addressed through solutions that are multi-level: 
strategic, tactical and practical. Fundamental drivers being 
effectively challenged by strategic changes will make 
proximate drivers much easier to resolve through tactical 
and practical methods. Without fundamental drivers being 
acknowledged, and subject to rebalancing via strategic 
solutions, the lower level solutions will not be as effective. 

The solutions hierarchy
Three potential types of solutions exist when addressing a 
complex matter like CME of environmental law: strategic, 
tactical and practical. Each type fulfils different roles. 
Strategic solutions address the systemic favouring of 
extractive interests over the public interest in protecting 
important environmental values. Strategic solutions were 
not focused on for this report because they tend to lie 
outside the capability of agencies and individuals that 
monitor compliance with environmental law. They are 
complex and must be designed and implemented to 
overlay CME regimes. As such, the agencies themselves 
have relatively little power to propose, initiate or support 
strategic solutions. They include, for example, large-scale 
shifts in economic systems that have the effect of making 
environmental degradation costly and unattractive while 
ensuring conservation actions make more fiscal sense 
(see e.g. the discussion of an environmental consumption 
tax and rebate system in Brown et al., 2015).178 

The solutions canvassed later in this chapter are 
predominantly tactical: solutions that act to enable the 
public interest to prevail over private interests, despite the 
often significant opposing drivers. Enforcement agencies 
can propose, implement and support these solutions, 
although they often rely on political support to see them 
through (this is why strategic drivers must be addressed). 

However, even in a context hostile to CME, tactical 
solutions will be at least partly effective.

The practical solutions to address weaknesses in CME 
will be specific to agencies, specific to legal instruments, 
and even specific to teams and individuals within those 
organisations. ‘One size fits all’ approaches are unlikely to 
be effective. Of key importance is that practical solutions 
implemented by agencies must achieve the following:

• Make the best use of the resource available to 
those carrying out CME

• Enable or further enable resources to be deployed 
to areas of work most likely to carry risk to the 
public interest

• Ensure a fairer balancing of the costs of CME 
between private interests and the public interest 
(e.g. developers and ratepayers)

• Allow regulators to send clear signals to the 
public and the regulated sector at all levels up the 
pyramid that they can and will defend the values 
entrusted to them by Parliament

Suggested solutions
There is much work to do before the last line of the defence 
is as robust as it needs to be. Having identified the key 
issues, the possible ways they could be addressed are set 
out below under the four key issue headings. 

1. Enhancing the legal basis of CME 

2. Bolstering agency capacity and capability

3. Ensuring regulator independence 

4. Tracking progress and auditing outcomes 

It is very possible that some of the proposed solutions are 
already proposed or under way internally in the relevant 
organisations. Where this is the case, the recommendation 
should be taken as an endorsement of the agency’s effort 
in that area.

CHAPTER FOUR: A SEARCH FOR SOLUTIONS

Boulder Copper butterfly. Kimberly Collins
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1. Enhancing the legal basis of CME 

What these solutions need to achieve
Weak or incoherent law cannot enable robust CME. 
Solutions aimed at enhancing the basis for enforcement 
need to achieve most or all of the following:

• Provide a clear and effective legal basis for agency 
staff to undertake CME 

• Provide clear interpretations of crucial terms and 
processes to maintain consistency

• Ensure that regulatory tools and processes remain 
fit for purpose over time

• Provide a useful array of tools that regulators can 
employ to meet different challenges

Suggested solutions
1a.  Provision for regular and systematic legislative 

review for CME functions

Issue/problem: Much environmental legislation is no 
longer fit for purpose in part or in full. This confounds 
CME activity. 

Implications: Much of our environmental law requires 
systematic review and refinement (and in some cases 
large-scale reform) so that it forms an adequate basis for 
CME work. In the absence of coherent and appropriate 
regulation, supportive agency behaviour, adequate 
resourcing and other factors can contribute little to 
protecting nature. 

Solution: A mandated administrative review of efficiency 
and effectiveness of CME provisions in relevant pieces 
of legislation would enable many of the deficiencies 
identified earlier to be addressed. Indeed, if such a review 
had been available, most of the deficiencies would have 
been rectified as they are well known by the regulators. 

Questions to address within a regular and systematic 
review of relevant legislation include: 

• Are the powers appropriate and sufficient to 
enable officers to carry out their role?

• Are the distinctions between powers under 
different legislation justifiable, or would 
consolidation enable efficiencies?

Enhancing the legal 
basis of enforcement

Bolstering capacity and 
capability

Ensuring clear and 
independent decision-
making

Tracking progress and 
auditing outcomes

1a.  Provision for regular 
and systematic 
legislative review for 
CME functions

2a.  Enhancing training 
opportunities

3a.  Education about 
CME for political 
representatives and 
senior officials

4a.  Effective IT tools

1b.  Providing 
consistent national 
implementation 
guidance for CME

2b.  Professional 
accreditation of 
enforcement officers

3b.  Clear and appropriate 
enforcement policies 
for all regulatory 
agencies

4b.  Enhanced national 
reporting on 
compliance and 
enforcement

1c.  Enhancing the range of 
tools available where 
gaps exist

2c.  Agency accreditation to 
undertake enforcement

3c.  Revisiting institutional 
arrangements to 
ensure independence

4c.  Fair and robust 
indicators to report 
on compliance and 
enforcement

1d.  Enhancing the link 
between permissions 
and enforcement

2d.  Expert assistance to 
smaller RMA agencies 
(flying squads)

3d.  Enhancing 
transparency and 
deterrent value

4d.  Heightened oversight 
and audit of decision-
making

2e.  Recalibrating the 
burden of monitoring 
and enforcement 
by enhancing cost-
recovery processes

3e.  National guidelines on 
managing stakeholder 
relationships alongside 
CME

2f.  Enhancing frontline 
resources for 
enforcement agencies

Table 4.1 Summary of the various steps that could be taken by the relevant parties to improve performance in each 
of the four domains
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• Are geographical distinctions in powers necessary 
or would standardisation reduce complexity and 
confusion?

• Are there any opaque definitions or processes 
leading to variable or unfair outcomes, particularly 
where the public interest is at risk?

• Are the tools and mechanisms within the 
legislation sufficiently flexible and effective to 
enable responsive and efficient enforcement?

• Do similar pieces of legislation complement one 
another and do they work together?

Such reviews should be undertaken with the full 
participation of warranted staff and be carried out with the 
intention of rendering CME more efficient and effective in 
order to better safeguard the public interest in nature.

1b.  Providing consistent national implementation 
guidance for CME

Issue/problem: Agencies with distributed structures 
struggle to maintain national consistency.

Implications: Agencies and groups of agencies 
operating at a national scale (e.g. councils, which are 
separate organisations but enforce the same Act) struggle 
to maintain consistency and equity in the absence of 
coherent and current guidance on implementing their 
CME role. This is particularly evident with DOC and 
local government, for which the solutions are separate 
but related. Under the RMA, the subsidiary governance 
model results in 78 different versions of the function 
across councils. In DOC, most day-to-day monitoring 
and compliance functions are carried out by one of the 
48 offices nationally. In each case, there is little national 
direction. A lack of national guidance also has a wider 
implication. It contributes to the invisibility of the function. 
Our observations suggest that both types of agency 
struggle to maintain a consistent national approach and 
organisational vigour for the function. 

Solution: National guidance or direction to inform the 
implementation of CME responsibilities would improve 
consistency in agencies with distributed structures. 
Specifically it is recommended:

a. That national direction for compliance and 
monitoring is promulgated under the RMA to give 
clear guidance to councils on key aspects of the 
CME role where nationally consistent approaches 
may be advantageous to the regime overall. 
While CME is not explicitly named as a matter 
of national importance, the function underpins 
the achievement of all aspirations that are given 
that status. Additional direction could cover these 
potential matters:

 i.  A standardised decision-making process for 
enforcement matters

 ii.  Enshrining a risk-based compliance approach 
to maximise effectiveness

 iii.  Instituting standard approaches to cost 
recovery 

b. That a national strategy to guide the implementa-
tion of CME duties by DOC is produced. Such 
a strategy would give crucial visibility to this 
function, give local offices a sense of expectations, 
and provide a framework to enable effective 
reporting on outcomes. The strategy should be 
well socialised with staff, enable staff feedback 
and thereafter be publicly available. Annual 
reporting by the Department should have regard 
to the strategy.

Many agencies have regionalised officers operating 
within a national CME function and may also benefit from 
more guidance where it is presently missing to improve 
consistency.

1c.  Enhancing the range of tools available where gaps 
exist

Issue/problem: Several pieces of legislation designed 
to safeguard nature contain insufficient or inappropriate 
tools to bring about the desired behaviour change.

Implications: A narrow or inappropriate array of 
enforcement tools has a number of implications. Most 
obviously it means that available tools are unlikely to be the 
best for the job. This can add stress, cost and unnecessary 
administration, particularly for minor infractions. Acute 
examples include the preponderance of prosecution-only 
as a compliance strategy under conservation law and the 
absence of an infringement fine regime throughout most 
environmental legislation. Tools available under legislation 
should enable flexible and fit-for-purpose responses to 
unlawful activity and seek to achieve behaviour change 
by the easiest and fastest route possible.

Solution: There are a number of opportunities where the 
range of tools could be enhanced to enable for efficient 
and effective enforcement responses. 

a. The introduction of multi-tool regimes would 
enable regulators to be responsive, and maximise 
efficiency, despite significant variation in the 
nature and scale of offending. Such tools would 
include infringement fines, abatement notices 
and enforcement orders in regimes other than the 
RMA. This approach is recommended for MPI’s 
Indigenous Forestry Unit and much of the nature 
law administered by DOC (e.g. Wildlife Act 1953, 
Conservation Act 1987, etc.). It is also noted that 
this will require enhanced IT infrastructure for 
DOC.

b. Many regulators use warnings to advise offenders 
of their non-compliance and to request prompt 
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return to compliance. The absence of a formal 
mechanism in several Acts means such warnings 
may vary significantly in their content. Given their 
wide use, it would make sense to have standard 
warning template, particularly under the RMA.

It is recognised that a regulator may apply these lower 
level tools where they are ‘easier’, and carry less cost or 
risk to the regulator, even where they are not the most 
appropriate tool. This matter could be in part resolved by 
clear usage guidance for existing and new tools, robust 
enforcement policies and appropriate audit strategies. 

1d.  Enhance the link between issuing consents and 
enforcement

Issue/problem: Consenting (including consent-type 
documents) and enforcement often occur independently 
despite being explicitly related and so should be formally 
linked.

Implications: The consenting functions of councils and 
their compliance functions are often treated as distinct 
and unrelated activities, despite their linkage being 
obvious. Not recognising these links can lead to poor 
outcomes in a number of ways:

• Retrospective consents being requested or issued 
in lieu of more appropriate enforcement processes. 

• Routinely non-compliant individuals can continue 
to obtain new consents even while facing 
prosecution because there are no apparent 
grounds to decline the consent based on track 
record. 

• Routinely compliant individuals generally 
continue to be subject to the same degree of 
cost and oversight as routinely non-compliant 
counterparts, eroding the incentive to fully comply 
in some instances.

• Agencies may be unable (councils) or unwilling 
(DOC) to cancel permissions in the event of non-
compliance.

More coherent linking of the consenting and CME 
functions procedurally could usher in a more robust CME 
regime overall.

Solution: Addressing the often weak linkages between 
these functions would likely require a mix of legislative 
change and practice improvement. Agencies could:

• Formally link the use of retrospective consenting 
to the administration of enforcement; this could be 
achieved by combining the decision processes for 
both possible courses of action to ensure that one 
does not inappropriately displace the other

• Reduce compliance monitoring cost burdens 
where consent holders are shown to be reliably 
compliant such as by reducing the number of 

visits on a risk basis; this already occurs in some 
councils, for example in association with other 
initiatives to recognise high performance.

• Provide for a stronger legal basis for non-issue of 
permission for routinely non-compliant individuals, 
or where there is other evidence that the public 
interest will be poorly protected if consent is 
issued

• Provide agencies with the ability to rescind 
or suspend resource consents where non-
compliance is serious or persistent, or refuse to 
issue further consents, potentially with approval 
from the Courts as a check on appropriate use

• Develop clear policy on the use of suspension 
and revocation powers in relation to concessions, 
grazing leases, etc. where there is a current ability 
to rescind or suspend consents, such as under 
some conservation legislation administered by 
DOC 

2. Bolstering agency capacity and capability 

What these solutions need to achieve
Effective and timely enforcement requires that agencies 
have sufficient capacity and capability to fulfil their role 
promptly, consistently and fairly. Solutions should:

• Bolster frontline resourcing to ensure regulators 
can appropriately respond to all compliance 
matters within reasonable timeframes

• Ensure that the cost burden of CME falls fairly 
across public and private interests

• Ensure that staff and managers are appropriately 
trained to carry out their responsibilities and that 
ongoing professional development is recognised 
and provided for

Suggested solutions
2a. Enhanced training opportunities

Issue/problem: Many environmental enforcement 
officers lack sufficient initial and ongoing training to 
maintain their aptitude for the job.

Implications: Weak competency or out-of-date 
knowledge constrains the effectiveness of regulatory 
agencies. Appropriate training for enforcement staff can 
reduce stress on individuals, prevent mistakes and protect 
staff from dangerous situations. The implications of weak 
competencies and inadequate training include erosion 
of public trust in the regulator, inefficient enforcement 
actions being taken, and reduced quality of life and health 
and safety issues for officers. While many agencies in New 
Zealand have well-developed internal training regimes, 
many do not. The latter are the focus of this solution.
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Solution: Appropriate training for environmental 
enforcement officers must span the compliance spectrum 
and ensure that officers are aware of their responsibilities 
and able to appropriately deploy the tools at their disposal. 
As a matter of urgency, training must be improved and 
made more available. At present the range of options is 
very narrow, although it is growing (e.g the New Zealand 
Qualifications Authority framework emerging from G-REG). 

Some training should also be mandatory, irrespective of 
location and agency size, because these factors have little 
bearing on the likelihood of encountering challenging 
situations. All CME officers require a basic level of 
knowledge on their function to be effective. Training 
should also be ongoing to ensure officers maintain their 
aptitudes (particularly if, as with many, CME is only one of 
their tasks and may be one they do infrequently.

2b. Professional accreditation of enforcement officers

Issue/problem: There are no standard competencies 
for environmental enforcement officers, or a pathway 
to recognise career progression outside of individual 
agencies. 

Implications: Improperly or untrained officers can 
result in disastrous results for regulatory agencies, due 
to inappropriate behaviour, failed prosecutions and 
other instances of mismanagement. Officers may also 
become disillusioned with a ‘dead end’ career and leave, 
contributing to the already high turnover nationally.

Solution: A system of professional membership and 
accreditation for environmental enforcement officers is 
one way to set standards and recognise competency. 
Such a system could improve the status of CME as a 
profession. Currently, the job is often viewed as a stepping-
stone, not a credible career pathway. Formal recognition 
of training and experience reduces turnover, improves 
professionalism and keep officers’ knowledge up to date.

Most regulators outside of environmental enforcement 
are required to maintain up-to-date competency through 
regular refresher training and assessment. New Zealand 
examples include the requirement for continuing 
professional development hours to maintain memberships 
to organisations such as the New Zealand Planning 
Institute, the Resource Management Law Association 
and the New Zealand Law Society. In other jurisdictions, 
such requirements are filtering into environmental 
regulators. For example, in Australia’s Federal Department 
of the Environment, the power conferred to officers is 
explicitly linked to their established competencies within 
a recognised diploma programme comprising 15 units. 
Officer warrants are granted with differing levels of power, 
all linked to demonstrated knowledge and expertise.

G-REG offers a potential destination for such a scheme, but 
is likely to require some expansion if it is to fulfil that role, 
including by improving its links with agencies presently 

poorly represented within it like DOC. Other potential 
coordinating organisations include those named above.

2c. Agency accreditation to undertake enforcement

Issue/problem: Agencies undertaking environmental 
regulatory roles may not carry the minimum capacity 
needed to execute that function reliably. There is no 
framework in New Zealand to ensure that environmental 
enforcement agencies are equipped for their role – or 
even to define what ‘equipped’ might mean. 

Implications: Agencies with enforcement roles may not 
be capable of the role and there are no clear expectations 
of what constitutes ‘adequate’ resourcing or what the 
minimum requirements to do the job to an acceptable 
standard actually are. There are some startling disparities 
in resourcing between environmental regulators, 
and most certainly between them and other types of 
regulators. For example, DOC does not have a database 
to manage compliance activity, fundamentally limiting the 
reliability of the function. 

Many councils have subpar technology, may not retain 
any suitably experienced staff to carry out enforcement, 
and risk applying wholly inappropriate approaches as a 
result. Many agencies are small and struggle to maintain 
even minimal capacity for CME. As a result, criticism 
is inevitable. For example, Federated Farmers recently 
highlighted that councils could not in their view cope 
with technical enforcement matters. They posited that 
the more serious criminal actions should be removed 
from councils and given over to another body such as the 
police or the EPA.179 

The potential implications of this actual and perceived 
lack of capability are low public trust, a muddled 
enforcement stance, poor quality investigations and often 
failed enforcement actions that waste time and ratepayer 
money. This is in contrast to other regimes domestically 
(e.g. the building consent authority accreditation process 
under the Building Act 2004) and internationally (e.g. 
the Commission on Accreditation for Law Enforcement 
in the United States).180 Agency accreditation schemes 
can also sometimes form umbrella programmes to better 
recognise enforcement as a career pathway and develop 
individual accreditation programmes.181 

Solution: An accreditation system for enforcement 
agencies would ensure that basic competencies are 
satisfied before a regulatory role can be exercised. A useful 
analogue is the building consent authority accreditation 
process: this sets out minimum requirements in terms 
of technical capability, expertise and capacity before 
an authority is allowed to issue building consents and 
undertake necessary enforcement. No such accreditation 
is required under nature legislation, despite many of the 
issues being much more serious than some aspects of 
the Building Act (and unlike the Building Act, there is no 
unifying national code).
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Some countries have implemented a similar scheme to the 
above, but in a more agency-driven manner. For example, 
in 2002, all inspectorates in the Netherlands carried 
out a self-evaluation against a suite of criteria designed 
by government to reflect a ‘professional organisation’. 
Once agencies knew where the goalposts were, there 
was significant improvement within a few short years. 
The programme was backed up by stronger coercive 
powers that enabled provincial authorities to ‘force’ 
local authorities to take the necessary action to comply. 
Overall, the programme improved agency process and 
practice and established greater consistency across the 
relevant regimes.182 

New Zealand could implement either an agency-driven 
or top-down model, but the key outcome should be that 
all agencies are resourced and capable for fundamental 
CME tasks. It is possible that Crown Law’s assessment 
process arising from the Public Prosecutions Framework 
could be material here, depending on its structure. The 
voluntary audits undertaken for councils by CESIG also 
represent an embryonic version of this concept that could 
be built upon.

2d.  Expert assistance to smaller RMA agencies (flying 
squads)

Issue/problem: Many smaller agencies, most particularly 
under the RMA, struggle with the financial, time and 
technical demands of enforcing the RMA. 

Implications: The nature, complexity and seriousness 
of non-compliance often bear little relationship to the 
resources available to the relevant regulatory agency. All 
regulators need to be equipped to deal with whatever 
cases may arise. If the capacity is insufficient, it is the 
public interest that bears the costs of inadequate action.

Solution: Notwithstanding our earlier discussion about 
the need for councils to properly resource this role, it 
may not be practical for all councils to retain the capacity 
for complex investigations. This is why councils should 
be given access to appropriate expertise on a ‘shared 
services’ basis, preferably from a national or at least a 
regional pool of expertise. Part of this arrangement could 
well include financial assistance for agencies to take 
enforcement action where no funding is available.

Arrangements along these lines already occur in some 
regions, with the regional council providing back-up and 
support to territorial authorities within its jurisdiction. 
However, at present such a relationship is informal: 
neither party is bound and either may withdraw at any 
time for any reason. In addition, many regional councils 
do not boast significant resources themselves, so it is 
unlikely that a support framework such as that suggested 
could be wholly regionally based; it would likely require 
national level involvement. 

From a council perspective, MfE appears to have provided 
little in the way of practical support for CME, particularly 
in recent years. A stronger and more practical working 
relationship between the Ministry and councils, involving 
the transfer of resources and expertise, may well improve 
overall sector relationships.

2e.  Recalibrating the cost burden of CME by enhancing 
cost-recovery processes

Issue/problem: The public interest often bears all or 
most of the costs incurred in ensuring resource users 
are compliant with environmental requirements. This is 
in effect a public subsidy and should only constitute a 
minority component of overall spend.

Implications: CME has real public value: the public 
interest in a healthy environment benefits from the 
effective rollout of an environmental regulatory regime. 
However, this public value is not so large that resource 
users should not pay most of the cost. Resource users 
obtain private benefit from the environment at public 
expense. Requiring the public to both bear the cost of 
environmental degradation as well as the cost of CME is 
patently unfair. 

Solution: Setting appropriate charges for CME is a 
key challenge for environmental regulators, although 
they have the potential to address some of their 
funding shortfalls. What constitutes ‘appropriate’ varies 
among regulators, depending on the agency’s internal 
practice and the enabling legislation. All environmental 
enforcement agencies are encouraged to revisit and 
refine their cost-recovery practices, wherever possible, 
to ensure the burden is spread fairly between public 
and private interests. In some situations this will require 
legislative amendment.

Where legislation does provide for ample cost recovery (e.g. 
much of DOC’s legislation), internal practice improvements 
could secure very much more funding, and indeed work 
is under way in DOC to do just that. Councils generally 
have very much greater capacity to cost recover than is 
implemented in practice, although work is likely needed 
on the legislation in respect of incident response and 
monitoring of permitted activities. Sometimes the law does 
not enable much cost recovery, such as in the case of MPI’s 
Sustainable Forest Management Unit. Work is already under 
way within MPI more widely to revisit these provisions.

2f.  Enhanced frontline resources for enforcement 
agencies

Issue/problem: More than 40 councils and most DOC 
offices have one or fewer dedicated CME staff. In other 
agencies too, CME is also often carried out in tandem with 
other (sometimes conflicting) duties. As such, frontline 
resources can be very limited for CME activities.

Implications: Detection of unlawful behaviour, and a 
timely response, relies on frontline officers being available, 
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resourced and confident in their role. The lack of frontline 
staff inhibits agencies from being able to carry out their 
functions effectively and to respond consistently to non-
compliance. In many agencies, staff simply do not exist, or 
have several other duties (‘multiple hat syndrome’) and as 
such are not available. An absence of regulator visibility, 
and slow response times, can increase the likelihood of 
non-compliance as the regulated community perceives a 
low risk of both discovery and sanction. 

Solution: Regulators must be visible to their communities 
and responsive to suspected non-compliance. To that 
end, regulators must carry some frontline staff dedicated 
to the CME function. For those that consider their front 
line to be well resourced, no change is recommended. 
But for most this is not the case and further resourcing 
is required. For example, one dedicated full-time CME 
officer in each office would enable DOC to much better 
fulfil its role and improve the outcomes of its legislation. 
It is noted that work under way within the Department 
to require district offices to develop annual compliance 
plans is likely to promote greater frontline resourcing in 
line with this recommendation.

3.  Ensuring robust decision-making and 
independence

What these solutions need to achieve
There is no role for politics in a credible CME system. 
Political choices are made with respect to some aspects 
of resourcing and general enforcement policy matters, 
but involvement in day-to-day decision-making should 
most certainly not occur. Appropriate solutions should 
achieve most or all of the following:

• Enhance the knowledge base of elected officials, 
managers and staff as to the importance of the 
CME role and the appropriate boundaries for 
decision-making

• Establish clear policy positions for regulators so 
all parties can be confident that the regulatory 
role will be properly carried out, and that it can 
be managed alongside other expectations of 
agencies

• Remove express provision for politically motivated 
involvement in enforcement decision-making

• Enhance oversight and audit – including risk 
of sanction – for where interference occurs to 
maintain confidence in the regulator

Suggested solutions
3a.  Education about CME for political representatives 

and senior officials 

Issue/problem: Many senior officials and elected 
representatives appear only dimly aware of the nature 
of environmental enforcement and how to behave 
appropriately in their role. Part of this issue stems simply 

from a lack of knowledge: few senior managers, CEOs 
and elected representatives have a technical background 
in CME of any type, much less the unique function of 
environmental law enforcement. There are few (if any) 
standard opportunities to educate them and to set 
expectations of conduct. 

Implications: Where senior officials or elected 
representatives take a role in making an enforcement-
related decision (particularly where it is to meet 
political ends and preserve stakeholder relationships), 
the credibility of the regulator is put at risk. Politically 
determined enforcement action is very likely to deviate 
from best practice and may result in weaker or stronger 
action and sanction than is appropriate. Frontline staff 
rely on their interface with political representatives being 
well managed and that requires appropriately skilled 
managers who ensure the separation is preserved. 
Where this interface is not properly managed, it can 
cause significant stress for staff, and reduce their overall 
wellbeing because of the deeply unfair outcomes that 
may ensue.

Solution: A formal educational process to provide clear 
expectations of senior officials and elected representatives 
regarding their role in environmental enforcement is 
needed. There are a number of ways this could be done:

• All elected officials in local government could 
undertake mandatory training on the interplay of 
their role and environmental enforcement matters, 
perhaps within the existing Local Government 
New Zealand training package (which does not 
presently cover enforcement).

• All senior officials including CEOs of regulators 
should undertake comprehensive training to 
ensure their understanding of enforcement 
practice is up to scratch.

• This training should be reinforced by audit 
processes to ensure there is transparency, and by 
ensuring that there are consequences in place for 
inappropriate behaviour.

3b.  Clear and appropriate enforcement policies for all 
regulatory agencies

Issue/problem: Regulatory agencies often have 
inappropriate, outdated or non-existent policies for CME. 
This is particularly notable for district and city councils 
operating under the RMA. 

Implications: The absence of a clear decision-making 
process can lead to significant inconsistencies from one 
case to another. This erodes the community’s trust in the 
regulator to execute its public good role properly and 
effectively. The regulated community may be uncertain 
of what to expect, or what is expected of them, and the 
agency staff may struggle to elucidate their roles and 
prioritise their tasks. An opaque setting for CME is also 
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likely to make inappropriate decision-making easier 
to conceal. This is a particularly acute issue when the 
decision requiring to be challenged is to ‘do nothing’ 
(i.e. not take enforcement action). Prosecution and 
enforcement policies often don’t contain information on 
when action will not be taken. 

Solution: Clear and appropriate enforcement policies 
that set out decision-making processes and principles 
to be considered in forming a decision would provide 
both a framework for analysis of individual decisions 
and an overall understanding of an agency’s intended 
approach to enforcement. While many agencies already 
have these (indeed, central government agencies are 
required to), many do not (mostly local government 
agencies). Many existing policies are also out of date 
and may not reflect current approaches to the regulatory 
role. It is suggested that:

• All local government agencies produce and make 
publicly available clear and up-to-date policies on 
environmental enforcement

• Such policies should be reviewed regularly (e.g. 
for councils perhaps at least once during each 
electoral cycle) and be subject to peer review and 
audit

There is a wealth of good examples that agencies can 
use as templates – Waikato Regional Council’s present 
prosecution policy is recommended as an exemplar for 
councils – and further assistance at no charge can be 
sought from Crown Law. 

3c.  Revisiting institutional arrangements to ensure 
independence and enhance outcomes for nature

Issue/problem: Several environmental regulators in 
New Zealand grapple with conflicting duties which affect 
their independence and credibility. A range of other 
related institutional arrangements are also potentially in 
need of review.

Implications: Any agency undertaking enforcement 
must be able to make (and be seen to make) credible 
and consistent decisions on what actions to take and 
what sanctions to seek. Where the independence of 
the regulator is not assured, public confidence in the 
regulator’s ability to protect the public interest can be 
eroded. Political influence, conflicts of duties and the poor 
capacity of some regulators have led to increasing calls 
for some agencies to have their CME roles removed or 
changed, implying that they are performing inadequately 
and are likely to continue to do so. There are a number of 
situations in our environmental law where the institutional 
arrangements are not conducive to maintaining 
confidence in CME, including:

• Councils commonly administer CME over their 
own projects and projects by staff and councillors. 
The numerous dimensions of these relationships 

can severely confound appropriate enforcement 
action, but there is no alternative agency to step 
into the role. This conflict is particularly acute 
where council’s economic development mandate 
and aspirations are brought up against their 
environmental protection mandate.

• Many regulators have a role in promoting the 
industry that is also the subject of their enforcement 
role (e.g. MPI administers the indigenous forest 
industry at the same time as regulating it, and 
administers and supports the fishing industry at 
the same time as primarily controlling its impact 
on the environment).

• DOC’s move in 2012 to a partnership approach 
has been accompanied by less energy and rigour 
applied to its role in CME, particularly where 
enforcement has conflicted with relationship 
objectives. It is important to ensure that institutional 
design properly addresses these internal tensions, 
and that there are policies adequate to enable 
overlaps to be transparently managed. 

There is a clear need to ensure that our environmental 
regulators are able to execute their duties independently. 
Areas where further potential changes to institutional 
arrangements may be required include the following:

• The opaque status of council prosecutions under 
the Criminal Procedure Act 2011 mean they are 
not subject to the same oversight as other public 
prosecution agencies.

• Environmental prosecution outcomes may be 
better served by being heard by the specialist 
judiciary in preference to the general Courts.

• There may be a need for stronger and more 
interventionist oversight of CME of environmental 
law, perhaps through bolstering the existing role of 
a relevant auditing agency.

Altering institutional arrangements based on the 
outcomes in any one domain alone is not likely to stand up 
to scrutiny, as different functions of agencies are subject 
to different pressures. A medium- to long-term holistic 
reconsideration is needed over a quick-fix response 
to actual or perceived issues with present institutional 
arrangements. A useful context for such an analysis is the 
long-term reform of New Zealand’s resource management 
law, currently under way by MfE.

Solution: New Zealand must seek to revive the notion 
of regulator independence and look to potentially adjust 
or wholly redesign institutional arrangements where they 
are demonstrably inadequate. There are several aspects 
of the structure and implementation of our environmental 
enforcement that defy best practice and insufficiently 
protect or prevent individuals in the system from behaving 
inappropriately. The significant devolution of responsibility 
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for safeguarding public goods like freshwater quality to 
councils is one notable example. Many nations give such 
a task to a single purpose national regulator that is well 
resourced and centralised, such as an environmental 
protection agency (e.g. United States, Sweden and most 
states of Australia). New Zealand is somewhat unusual 
in devolving so much responsibility for monitoring and 
enforcement of natural resource law to local authorities.

It is suggested that a ‘first principles’ review would 
be a good starting point: one that applies a regulatory 
design lens to what we want legislation to achieve and 
what institutional arrangements will reliably beget those 
outcomes. A review of institutional arrangements must 
be systematic and evidence-based. Decisions likely 
to be faced in this context include where and at what 
level responsibilities will sit. In considering whether to 
centralise powers in a national agency, the following 
factors should be considered:

• Whether centralisation creates additional 
vulnerability given the ability of central government 
to restructure and/or underfund agencies for 
political rather than practical reasons 

• Whether a suitable institution exists that could 
adopt the centralised role or whether materially 
improved outcomes may only arise with a bespoke 
agency

• How a centralised agency would need to be 
structured to provide a sufficient balance between 
necessary scale and necessary local knowledge 
and networks

• How a centralised model might be funded and 
how it might interface with related locally based 
functions (e.g. consent processing at local levels 
under the RMA)

In considering whether to take centralised functions 
and devolve them to subsidiary agencies (or to retain 
those arrangements), the following matters should be 
considered:

• Whether local pressures and biases would 
create incentives for a weak approach to CME, 
facilitating further erosion of natural capital that 
has significance beyond the local area

• Whether local organisations are capable of 
attracting and maintaining sufficiently qualified 
and capable staff or whether such expertise can 
otherwise be accessed when needed

• Whether local agencies are capable of 
standardising operations such that the integrity of 
the regulatory system is maintained over time

An immediate barrier is the lack of solid and comparable 
data on the efficacy of our present suite of regulators for 
nature that would even enable that comparison. 

3d. Enhancing transparency and deterrence value

Issue/problem: Public communication of the outcomes of 
environmental enforcement can be patchy, due to widely 
held perceptions within some agencies that they are ‘bad 
news stories’. Compliance information is often not made 
public, when there is little reason for it to be concealed, 
and the public may in fact be much more supportive.

Implications: Many agencies view news stories/
publication of successful enforcement action as likely to 
be negatively perceived by the public instead of using 
them as crucial tools to deter non-compliance. Instances 
of environmental offending, particularly successful cases 
against offenders, can build valuable public support for 
the role of environmental enforcement agencies. Most 
agencies in New Zealand provide scant data on compliance 
and monitoring activities, particularly where a sector or 
offender could be potentially identified as being non-
compliant. Taking into account legitimate requirements 
for privacy, greater transparency for indiscretions can be 
a useful motivator to encourage compliance.

Solution: Regulators should broadcast the outcomes of 
enforcement – or require that guilty parties do – so that 
the penalties are known, behaviour that might attract 
them is more likely to be deterred, and public confidence 
in regulators can be maintained. Enhanced transparency 
can also be incorporated into the regulatory process (e.g. 
publication orders in New South Wales). Other options 
include regular media interaction following successful 
investigation or prosecution efforts. It is observed that 
some agencies and prosecutors already actively do this 
in New Zealand and do note the benefits.

3e.  National guidelines on managing stakeholder 
relationships alongside CME

Issue/problem: Government agencies appear to often 
receive very mixed messages from the wider public and 
politicians on how to manage the decision-making for 
CME alongside wider stakeholder relationships.

Implications: Agencies undertake multiple roles, all 
of which require different interfaces with stakeholders. 
CME in particular has the potential to disrupt these 
relationships, and this can confound enforcement-related 
decision-making. Examples of this are everywhere, 
including:

• Councils attempting to balance their politically 
important role of managing stakeholder 
relationships for their portfolios such as economic 
development and community liaison with the more 
adverse nature of a compliance monitoring role

• DOC’s partnership model (including with 
commercial business, iwi and other stakeholders), 
which has the potential to distort CME decision-
making if not properly managed 
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Solution: Environmental (and indeed other) regulators 
would benefit from clear central guidance on how to 
manage stakeholder relationships alongside the CME 
role. Such guidance could be promulgated by Crown 
Law or another agency and could take a similar form 
to the Solicitor-General’s Prosecution Guidelines. Such 
guidance should make clear the interplay of these different 
roles and how best to manage those, in order to better 
equip agencies to make independent CME decisions.

4. Progress and audit 
What these solutions need to achieve
In fulfilling their regulatory role as set down by Parliament, 
regulators engaged in environmental CME must be able 
to manage information and report on outcomes in a way 
that gains and maintains the confidence of Parliament, 
regulated communities and the wider public. However, 
such information management and reporting can be 
limited or poor-quality. Solutions to this issue should:

• Equip agencies with reliable and fit-for-purpose 
information management strategies, systems and 
tools to ensure they are tracking their activities 
and data are available for reporting

• Place clear expectations on agencies, against 
which they must regularly and comprehensively 
report

• Provide for appropriate audit and oversight of 
CME activities

Suggested solutions
4a Effective IT tools

Issue/problem: Many regulators do not have the most 
fundamental IT infrastructure to manage the demands of 
a compliance and enforcement role. 

Implications: Several agencies surveyed operate a manual 
or only partly electronic recording system and some do 
not have a recording system at all. Without appropriate 
information management, several key issues arise:

• The agency is unable to track the compliance of 
individuals or companies over time.

• The agency cannot track what enforcement action 
has been taken and whether it has provoked the 
desired behaviour. This is especially pertinent if 
the mechanism used is voluntary or a warning.

• The agency cannot systematically record the 
outcomes of inspections to understand compliance 
rates, the severity of any non-compliance or the 
cumulative effects of non-compliance.

• The agency cannot accurately monitor and record 
a return to compliance.

Solution: IT solutions are costly. However, reasonable 
access to IT solutions is essential to establish, maintain 

and demonstrate the public value of CME functions. For 
agencies without appropriate IT infrastructure, investment 
is required. 

One area in which investment is absolutely essential 
is in providing the compliance staff of DOC with a 
comprehensive and fit-for-purpose database that enables 
the following information to be recorded consistently and 
collated at a national scale:

• That relating to monitoring visits for permissions 
documents (all permission documents) are 
undertaken and the level of compliance observed

• That relating to actions undertaken to address any 
non-compliance

• That relating to CME-related complaints and 
incident response 

The councils most lacking in internal IT infrastructure are 
generally small district councils with very limited resources. 
There is potentially merit in councils (particularly district 
councils) coordinating and using common IT tools. Many 
regions have collaborated in this way and reduced the 
capital cost of IT infrastructure considerably. Alternatively, 
consensus could be reached on a national compliance 
database under the RMA that could enable real-time 
transfer of data into national environmental reporting as 
well as the sharing of offender information at scale.

4b.  Enhanced national reporting on compliance and 
enforcement

Issue/problem: Data on the CME operations of 
regulators are sparse in New Zealand and even the most 
dogged efforts to extract information can be stymied by 
awkward or non-existent internal record keeping.

Implications: Agencies themselves need to track their 
improvements so that successes can be celebrated and 
further targeted investment in operations can be justified 
and procured. Without adequate data, such strategic 
investment is impossible. Examples abound:

• DOC produces an annual report which includes 
only scant information on its CME role. Delving 
further into its record keeping, it becomes 
clear that much information that would inform 
comprehensive reporting is simply not collected.

• MPI’s Indigenous Forestry Unit uses the broader 
MPI compliance database which by all accounts is 
adequate and collects useful information – some 
of which is communicated in MPI’s annual reports 
(which do contain more comprehensive reference 
to their CME role). 

• LINZ and the OIO produce no dedicated reporting 
on their CME role and information is sparse in 
annual reporting to Parliament.183 Nevertheless, 
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when information was requested it was available 
and duly provided. 

• QEII National Trust produces a comprehensive 
annual report, however given the rarity of formal 
enforcement actions taken by the Trust, it is not 
clear how such actions would be reported in 
greater detail.

Solution: Enhanced national reporting on CME of 
environmental law is necessary. To counter both the 
capacity issue and the ever-present political reluctance 
for transparency, external drivers are required to coerce 
the provision of information, collate it and present 
it for public consumption. The work of Crown Law’s 
Public Prosecution Service in developing the reporting 
framework is likely to be of immense value in addressing 
this key issue. That reporting framework may not be 
adequate on its own, however, and may require expansion 
over time to cover the full range of information that should 
be reported upon. Potential gaps may include:

• How CME is operationalised in that agency, 
including resourcing and internal systems

• The use of informal enforcement methods to 
secure compliance

• The activities of councils, should their prosecutions 
remain outside the definition of ‘public’, for the 
purposes of the Criminal Procedure Act 2011 

As the framework develops, it may also result in duplication 
with existing reporting processes (e.g. councils already 
report to MfE on their use of formal enforcement tools 
under the RMA). It will be important for a holistic view 
of reporting frameworks to be maintained to discontinue 
duplicitous reporting, reduce costs and improve efficiency.

4c.  Fair and robust indicators to report on compliance 
and enforcement 

Issue/problem: Environmental regulators are typically 
under significant pressure to demonstrate their public 
value, but the measures by which they track their 
performance can be ambiguous, conflicting and subject 
to political variation at any time. Many indicators of the 
outcomes of environmental enforcement are incomplete, 
or do not fairly and comprehensively reflect the efficacy of 
an enforcement regime. 

Implications: Performance indicators for environmental 
regulators are often too simplistic and result in agencies 
altering their focus towards meeting them over broader 
public interest considerations. Enabling agencies and 
the public to understand the outcomes of CME for the 
environment in a way that is timely and relevant would 
be a significant step forward. Developing these indicators 
would demand thought leadership and a strong 
understanding of the demands of the CME role.

Solution: Refined and additional indicators would 
enhance the meaningfulness of national environmental 
reporting from our various agencies and present a more 
comprehensive picture of how the CME role is fulfilled 
and how effective different approaches are. It is suggested 
that a performance evaluation framework is developed for 
environmental regulators in New Zealand. 

This framework should have regard to the multiple possible 
tiers of information identified earlier by Sparrow, and to 
existing reporting requirements (i.e. Crown Law’s Public 
Prosecutions Framework). A logical entity to spearhead 
this initiative is MfE under its prescribed role in section 
31 of the Environment Act 1986 and the Environmental 
Reporting Act 2015.

4d.  Heightened oversight and audit of decision-
making

Issue/problem: Despite a wealth of auditing entities 
throughout central government, there appear to be 
few efficient means of challenging the decisions of 
environmental regulators with respect to CME of 
environmental law. In particular, there is no provision for 
regular audit of CME activity in contrast to other aspects 
of public agencies such as financial expenditure and tax 
compliance.

Implications: There are insufficient audit mechanisms 
to identify when agencies do not take action or take 
inappropriate action in relation to CME. A wide range of 
agencies with audit functions exist, but none appear to 
pay much attention to reviewing agency enforcement 
decisions, and there is no straightforward mechanism 
for the public to request a review. This is particularly 
problematic where political interference has occurred. For 
example, there is limited ability to detect when elected 
officials in local government become inappropriately 
involved in CME decision-making, and there are limited 
sanctions if and when such interference is highlighted 
and proven.

Solution: A more robust and coherent auditing 
relationship between environmental regulators and an 
auditing body is likely necessary. The CME role can be 
set aside oftentimes, and a more interventionist auditing 
framework could help guard against that. There are 
several possible auditing organisations that could devote 
more time to this area and that have the necessary skills: 
most obviously Crown Law as part of its assessment 
process, and potentially the Office of the Auditor-General. 
The State Services Commission and Treasury may also 
have a role. It would be optimal if an auditing framework 
included the following:

• The putting in place, at the outset, of clear 
expectations of agencies and the providing of a 
framework with which to track progress over time
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• The carrying out of regular on-the-ground reviews 
to enable local factors to be considered in context

• The conducting of reviews by appropriately 
qualified persons with a strong understanding of 
the practical realities of environmental CME, in 
addition to technical and theoretical matters

• The consistent and clear recording of review 
outcomes, and the public reporting of them

Conclusion
CME of environmental law have come a long way in the last 
few decades, both in New Zealand and around the world. 
A wide range of innovations have been implemented and 
more are under way. These include: 

• The efforts of regional councils to establish a 
Sector Strategy

• The present work to improve internal CME 
practices and resourcing within DOC

• The overhaul of decision-making processes in 
MPI

• G-REG, which promises broad benefits if it can 
secure widespread uptake

• The improvements in prosecution recording and 
reporting administered by Crown Law’s Public 
Prosecutions Unit

Other highlights include the gradual reduction in overt 
provision for political involvement in decision-making 
in councils, the enhanced use of technology to support 

CME functions, and the growing availability of information 
on the activities and outcomes regulators are achieving. 
However, these areas are also those warranting more 
attention and improvement if the public interest in nature 
is to be adequately safeguarded.

Solutions are numerous and those that this report sets 
out are therefore not exhaustive. However, key domains 
for improvement include:

• Enhancing the legal basis for CME functions

• Bolstering capacity and capability of agencies 
with an environmental CME role

• Ensuring regulator independence

• Improving monitoring and audit procedures

While the solutions cover a range of timescales, the need 
for them would seem clear from the information sourced 
for this research. It is accepted that the above solutions 
all require additional resourcing: resourcing commonly 
targeted for other purposes and priorities.

What is abundantly clear is that CME is the poor cousin 
of other stages of the policy and planning cycle, despite 
its vital importance to achieving the aspirations of law 
and policy. If law and policy is about behaviour change, 
then it must be recognised that the on-the-ground efforts 
of agencies to procure that behaviour change deserve 
greater focus and priority. These approaches will vary from 
education-based soft tactics through to rigorous and time-
consuming enforcement through our legal system. But they 
must all aim for the same outcome: the protection of many 
of the places, species and values that New Zealanders 
hold dear. This relies on an effective last line of defence. 
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Questions for councils
1. What cost-recovery arrangements do you have in place for monitoring and enforcement activities under the RMA?

2. What are the present delegations for the following enforcement actions (excluding noise)?

 a. Environmental infringement notices

 b. Abatement notices

 c. Enforcement orders

 d. Prosecution

3. Does your council have a prosecution/enforcement policy? (please provide)

4.  Are landowners notified in advance of monitoring inspections for existing resource consents or for responses to 
complaints?

5. Does your council report regularly on CME activities (other than to MfE)

6.  What recording system is presently used for managing CME functions – manual, partly electronic or fully electronic? 
Please describe briefly.

7. Is the compliance history of an applicant a relevant consideration in issuing further consents for their activities?

8. Does your council operate a bespoke alternative disputes resolution or diversion process? Please describe.

9.  What innovations (if any) has your organisation developed to enhance the management of CME functions under the 
RMA?

10. What are the key challenges your organisation faces/ideas for improvement to CME under the RMA?

APPENDIX 1
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Compliance, monitoring and enforcement of environmental law is the last line of defence for the 

public interest in nature. Poorly implemented, statutory aspirations may struggle to be achieved 

and the environment ultimately pays the price. Despite its pivotal importance to policy outcomes, 

it is often deprioritised compared with other stages of the policy cycle. This report shines a light 

on the approach of many of our agencies to this important role, provides insight into important 

innovations underway and signals where improvements are needed and what they might look like.
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