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EXECUTIVE SUMMARY 1

1. Introduction 
The purpose of this project is to take a first-principles look 
at the resource management system in New Zealand and to 
outline options for reform. This is the third in a series of three 
working papers generated by the project. A final synthesis 
report will be published towards the end of the year. 

Working Paper 1 considered (1) the project’s conceptual 
framework, (2) the context for reform, (3) ethics and 
principles, and (4) some key findings from the Environmental 
Defence Society’s (EDS) international study tour. 

Working Paper 2 addressed a variety of further matters: 
(1) what the future could look like, and its implications for 
the resource management system; (2) legislative design; 
(3) public participation; and (4) New Zealand’s obligations 
under international law. Working Paper 3 – this paper 
– considers: 

• Māori and a future resource management system: the 
Treaty, tikanga, ecosystem-based management and 
power sharing

• The rationale for the system (when public intervention 
is appropriate)

• The roles a future system needs to play

• A framework for institutional design

• Exploring the characteristics of resource management 
institutions

• Institutions in a future system 

We also touch on the operational features of a future 
system organised around the concept of "planning", and 
incorporate four think-pieces commissioned from external 
experts: three concerning the role of the economy and 
economic instruments, and one concerning compliance, 
monitoring, enforcement and evaluation. Work on other 
operational features – plans, funding, permitting and 
behavioural incentives – is ongoing. 

Because this is a working paper, it is intended primarily as 
a primer for discussion and feedback; it explores options 
and directions of travel, but does not yet offer a specific 
set of recommendations. We are, above all, seeking to 
construct a coherent framework for thinking about relevant 
questions, rather than driving a particular set of answers. 
The project’s final synthesis report will present concrete 
options for reform. 

How the topics addressed in Working Paper 3 fit into the 
overall conceptual framework of the project is shown in the 
table below. Topics addressed in Working Paper 1 are shown 
in blue, those addressed in Working Paper 2 are shown in 
orange, and those in this paper are shown in green.

EXECUTIVE SUMMARY 

Part 1 Setting the scene

Chapter 1 Defining the resource management system: scope and components

Chapter 2 The New Zealand context: biophysical, socioeconomic and legal

The future context in which the system will have to operate

Chapter 3 The overseas context

Part 2 Normative: What do we want?

Chapter 4 World views and ethics: how do we see the world and humanity’s place within it?

Chapter 5 International law obligations

Chapter 6 Legal and ethical principles

Chapter 7 The proper roles of a future system

Part 3 Structural: The architecture to enable our aims to be achieved

Chapter 8 Legislative design

Chapter 9 Institutional design

Chapter 10 Public participation

Part 4 Operational: The tools to achieve our aims in practice

Chapter 11 Plans, planning and regulatory tools

Chapter 12 Non-regulatory interventions

Chapter 13 Compliance, monitoring, enforcement and evaluation

Part 5 Drawing the threads together

Chapter 14 Synthesis

Chapter 15 Constructing system models
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2.  Māori and a future resource 
management system 

In Chapter 2, Dr Robert Joseph explores a range of 
matters relating to the resource management system 
and Māori.* He comments on Māori culture and tikanga, 
and highlights the differences between a legal system 
based on tikanga and a Western system. Dr Joseph then 
explores tikanga and ecosystem-based management, 
before considering a reformed model for Māori interests in 
a future system, based on Treaty principles and authentic 
partnership between Māori and the Crown. In particular, 
he highlights the crucial distinction between a “right to 
culture” model reflected in the current system, and a 
“political authority” or “proprietary rights” model for the 
future, and comments that:

The Treaty relationship between the Crown and 
Māori ought to be characterised by the principles of 
the Treaty of Waitangi through power sharing which 
is an attempt to achieve an authentic harmonious 
partnership between both groups in a modern, post-
colonial constitutional climate. Given that the current 
resource management status quo is ad hoc, disparate, 
inadequate and is literally destroying the environment 
and the ‘clean, green’ image of New Zealand which 
has far reaching neoliberalist economic, as well as 
social, cultural and environmental ramifications, then 
as a country we need to make some radical changes. 
Both the adoption of authentic Māori rangatiratanga 
power-sharing arrangements based on the Treaty 
of Waitangi constitutional partnership and statutory 
provisions already in the RMA and other legislation, 
and ecosystem-based management integration 
based on international best practice, it is asserted, are 
radical but measured options to consider as possible 
ways forward for improving sustainable resource 
management in Aotearoa New Zealand that are 
suitable for Māori, suitable for the environment and 
therefore suitable for the nation.

3.  The rationale for public 
intervention 

In Working Paper 1, we defined the resource management 
system as the set of public interventions that influence 
how resources are protected, used and managed. This 
chapter explores the grounds on which a future system 
should be able to intervene to shape people’s actions and 
behaviours. It would be possible for the system to do so 
in a wide range of situations, but people may disagree as 
to whether (and when) it should. After all, the actions of 
public authorities are not the only ways through which 
resources are managed. Much can be done privately. 
Accordingly, are there occasions where we should 
categorically not use public interventions to influence 
outcomes, and instead let private persons get on with 
doing it themselves? If so, what test should we use to 
determine what those occasions are? 

The rationale for having a resource management system, 
and limits to what it can do, is an issue that can be cast 
in many different lights: political (government overreach), 
moral (rights of the individual), or economic (distortion of 
free markets). People sometimes simplify this tension to 
one between "planning" (usually referring to command and 
control type regulation) and "markets" (the ability of people 
to freely enter transactions concerning resources in which 
there are property rights). Fundamentally, as explained in 
Figure 0.1 below, the roles the system plays can expand 
or contract based on why we think we have a system in 
the first place. "Intervention" should not be equated with 
"regulation" – there are more subtle ways in which the 
system can intervene. 

Figure 0.1: A pictorial representation of the role of the system 
in achieving our objectives. The black lines represent people’s 
actions. Our ethics and objectives (the top layer) are, in 
practice, moulded by a wide range of practical incentives (the 
middle layer). That then determines the outcomes produced 
by human actions (the bottom layer). The system – the 
"doughnut" in the middle layer – is simply a way for public 
intervention to influence people’s actions by providing 
incentives that would not otherwise exist. The hole in the 
doughnut represents people’s actions where the system does 
not intervene. The boundaries of the system (the red line) is 
therefore of crucial importance. This means the doughnut 
can expand or contract depending on the reasons we accept 
public intervention. For example, if we limit the rationale for 
the system to the internalisation of externalities, the doughnut 
becomes thinner than if the rationale were something broader 
like the pursuit of the public interest. 

The System

Incentives

Outcomes

Objectives

We will probably never be able to produce exhaustive, 
concrete, and legally enshrined lists of topics (like urban 
development, biodiversity protection, the allocation of 
water) in which the system should and should not play 
a role. What is more fruitful is to consider the reasons 
we think public intervention is justified when managing 
resources. Instead of asking what should be influenced 
by the system, we can ask why something should be. 
In the paper, we canvas five possible tests: internalising 
externalities, rectifying market failure, pursuing the public 
interest, protecting people from themselves, and making 
distributional choices. We consider that an appropriate 
rationale is one based on two pillars: the public interest 
and the protection/promotion of Māori interests. The 
concept of taonga (usually translated as "treasure") also 
offers an intriguing rationale for intervention that merits 
further attention. 

*Note that the views expressed in Chapter 2 are those of the author and do not necessarily represent those of EDS.
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Test 1: Are there externalities? 
One traditional "economic" approach to resource 
management is to say that public intervention is 
appropriate where negative externalities exist. These are 
sometimes referred to as "spillover" effects. A negative 
externality is, essentially, created when a person does 
not bear the full cost of his or her actions. The task of 
public authorities is said to be to correct or "internalise" 
externalities by imposing (at least part of) their true cost 
on those who created them. The idea is that if someone 
has to pay for an impact (or suffer it him or herself ), that 
person can then choose whether an action is actually 
worth it or not after taking that impact into account. There 
are different ways to internalise externalities: for example, 
we could calculate or estimate the financial cost of harm 
and impose it on the person causing it (such as through 
a tax or charge), impose regulation either to prevent the 
harm from occurring in the first place, or to mitigate it to 
an acceptable level, or privatise the components of the 
environment to which harm is being done. 

An externality is a useful economic concept, but some 
concerns can be raised about using it as a strict rationale 
for public intervention: 

• The language of externalities, especially if used narrowly, 
could be used to artificially constrain the scope of 
public intervention when it may still be desirable from 
a long-term societal perspective. It may tend towards 
short-term management, not long-term strategy. 

• A strict approach to spillovers might also 
disenfranchise those who may be affected in less 
tangible or measurable ways (eg effects on future 
residents or future generations, or effects on the 
values of Māori). It may also disenfranchise nature 
itself if we take a strongly anthropocentric approach to 
externalities. 

• We may not know what the true costs of a person’s 
actions, which need to be internalised, are – until they 
are felt. That may be too late. This is especially the case 
where cumulative or "slow-burn" environmental issues 
are at play. 

• Internalising externalities is primarily about preventing 
harm, not improving wellbeing. If we assume that the 
latter follows from the former, it could pose problems 
where we need to claw back historical damage that 
cannot easily be attributed to people’s current actions 
(environmental restoration). 

• As with economic approaches to resource 
management more generally, there may be a risk that 
treating harm as a technical or accounting matter 
means we fail to change our attitudes and ethics 
concerning environmental wellbeing (which are partly 
responsible for our behaviour in the first place). 

• In practice, externalities often cannot be fully 
internalised. It may not even be desirable to do so. 
As such, we also need to ask: to what extent should 
spillovers be allowed? Simply saying that externalities 
should be internalised does not provide an answer to 

that question. We need a more nuanced, value-based 
test for that (including considerations of environmental 
and ecological justice). 

• Restricting the ability for the system to intervene may 
undermine the integrated management of resources. For 
example, some have suggested that it is not appropriate 
for wider issues of public health and social equity to be 
addressed through resource management (planning) 
measures. If we do not consider all kinds of outcomes 
when we manage resources, we may create unexpected 
adverse effects or neglect potential synergies. 

While the methods by which externalities are internalised 
can be extremely useful tools to change people’s 
behaviour, we consider that the internalisation of them is 
not the defining envelope within which the system should 
be constrained. 

Test 2: Market failure more broadly – public 
goods and coordination 
The provision of public goods can be seen as an example 
of the system remedying market failure. Planning, funding 
and delivering network infrastructure (eg pipes in the 
ground, roads, light rail), social infrastructure (eg hospitals, 
libraries, schools) and services (eg public transport) are all 
ways in which public authorities already directly intervene 
to manage resources. It is not about protecting resources 
from use (or internalising adverse effects); it is about using 
them in a way that has public benefits. Because there is a 
need to align many private actions (eg decisions to develop 
land) and public intervention (eg land use restrictions) 
with public goods (eg macro-level transport infrastructure), 
another reason for intervention is the need for coordination. 
Coordination and the provision of public goods are 
important reasons why we require the system to intervene. 
However, even when combined with the need to internalise 
externalities, a future system may need to do more. 

Wairau River
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Test 3: Is there a public interest in intervention? 
It is in the public interest to internalise externalities (to 
prevent polluters benefiting at the expense of others), 
to provide public goods (otherwise we might not have 
a roading network) and to coordinate development. But 
the public interest can also be served by intervening for 
reasons that do not comfortably fit within those categories. 
For example, requiring environmental enhancement, 
allocating rights to use public resources, and pursuing 
outcome-based urban planning are arguably not about 
addressing externalities. 

The benefit of allowing intervention where there is a public 
interest is that what "public interest" means can change 
over time, and it can be deployed strategically in its 
pursuit of positive change over time. For example, it could 
encompass a set of incentives to encourage the uptake of 
electric vehicles, funding for community-led environmental 
enhancement measures, or measures to transition land 
uses to those that are more sustainable for the country as 
a whole (for example, to forestry on erodible hill country). 

If we abandon a specific test based on externalities in 
favour of one that is much more nebulous and evolutionary 
like the public interest, we recognise that it can be a 
slippery slope to unreasonably intrusive regulation. That 
may make some people uncomfortable, and for legitimate 
reasons; there is, of course, such a thing as regulatory 
"overreach". However, there may be dangers in equating 
overreach with anything beyond the internalisation of 
externalities. What overreach means may need to change 
over time, because the public interest itself can change. 

Test 4: Protecting people from themselves 
Do public authorities know best how to make people 
happy, healthy and successful in their own lives, and 
should the system intervene for this reason? That is quite 
a different rationale than the pursuit of the public interest. 
For example, people can be prevented from living in 
apartments without balconies, or made to live in houses 
with adequate car parking spaces. Such an approach 
may seem unduly paternalistic to some. However, if 
we look harder we may often find an element of public 
interest lying behind "paternalistic" laws. We consider that 
the public interest remains an appropriate rationale for 
intervention. 

Test 5: Distributional choices 
When distributing rights to use resources, should the 
system be able to intervene only if there is the potential 
of harm, or also to ensure positive effects are realised? 
Two prominent examples are how we allocate non-private 
resources, and how we treat Māori within the system. 
Should we expect public resources to be used in a way 
that furthers the public interest (a more proactive approach 
to allocation non-private resources like freshwater)? A 
strong case can be made in favour of this. 

However, some interventions may not be needed to 
safeguard the public interest (in the sense of the whole 
of society), but still be crucial for the Crown to discharge 
its Treaty obligations to Māori. Thus, in our view, a focus 

only on the public interest is an insufficient foundation on 
which the role of a reformed system can be built. Since 
the Crown has obligations under the Treaty, a future 
system must rest on the dual pillars of public interest 
and partnership with Māori. Alternatively, we see merit 
in exploring further the rationale for intervention implicit 
in the concept of taonga. In the widest sense, this may 
encompass not only resources and adverse impacts on 
tangible "things", but also relationships and values that 
are "treasured" by all New Zealanders. As a rationale for 
intervention this may in practice cover similar ground 
to the "public interest", but may be more sensitive to 
Māori and ecocentric visions. It may also be capable of 
integrating the protection of Māori interests specifically, 
since that itself can be considered as a form of taonga. 

4.  What roles should the system 
play? 

A rationale for intervention based on the public interest and 
partnership with Māori leads, in our view, to seven core 
roles that a future system needs to play. The system should: 

• Impose environmental bottom lines

• Manage trade-offs above bottom lines

• Fund and ensure delivery of public goods (including 
infrastructure)

• Pursue "good" outcomes (not just prevent or manage 
"bad" outcomes)

• Protect and promote Māori interests

• Resolve disputes

• Allocate rights to use non-private resources 

Imposing environmental bottom lines 
We consider that it is important for a future system to 
approach bottom lines in a more progressive way than it 
does currently. More specifically, the system needs to: 

• Be much clearer and more honest about the hierarchy 
of our basic objectives (such as affordable housing and 
freshwater) where they may come into conflict.

• Clarify which outcomes require long-term, durable and 
strict bottom lines, and which are preferences that may 
change over time. We should treat these differently.

• Clarify that Part 2 of the Resource Management Act 
1991 (RMA), or its future equivalent, itself sets high level 
bottom lines for truly long-term and essential matters, 
not just that it allows them to be made if authorities 
choose to. It should impose obligations to set them at 
all levels of government.

• Transform general policy bottom lines (ie those that 
require interpretation through discretionary consenting 
decisions) into specific and measurable ones in 
planning instruments. Big picture bottom lines – 
protecting ecosystem integrity – are ineffective if not 
supported by little picture ones – rules and standards.
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• Not continue to operate in a way that requires 
recourse to general provisions like Part 2 of the RMA to 
determine bottom lines.

• Be more proactive in reconciling provisions in policy 
instruments and plans that have unclear relationships 
between them.

• Be much more rigorous about an integrated approach 
to bottom lines that cascades down through a vertical 
hierarchy. A comprehensive suite of bottom lines at 
the national level should be created (through, for 
example, a single government policy statement on 
the environment) and flow down through all levels of 
planning instruments.

• Take a more strategic approach to bottom lines – not 
just in the form of static rules and directive policies, 
but also in the form of binding targets (eg the carbon 
budgeting approach).

• Ensure that bottom lines are clear, but also incorporate 
buffer zones as a precautionary approach and 
consider how uncertainty and risk (including 
adaptive management) can impact on the practical 
achievement of bottom lines.

• Consider carefully which bottom lines are place-based 
(and cannot be traded off for net benefits elsewhere), 
and which are value-based (where the important thing 
is net gain across New Zealand).

• Consider the points at which bottom lines bite. Are 
they an ambulance at the bottom of the cliff, only to 
be assessed when harm is imminent, or important in 
preventing activities before harm becomes likely? 

• Link bottom lines more clearly to robust and durable 
funding sources for achieving them, especially where 
they are not about preventing action, but rather about 
requiring it (including the funding of the science that 
informs bottom lines). 

Managing trade-offs above bottom lines 
Even if our system contained a hypothetically complete list 
of precise bottom lines, would there still be a need for the 
system to balance competing values and interests? In our 
view, the answer is yes – we cannot just set bottom lines 
and walk away – for two reasons. First, not every kind of 
restriction within the system can be properly described 
as a bottom line or limit, in the sense of protecting a 
long-term and unchanging outcome. Some things that 
the system deals with, such as urban design and visual 
amenity – and place shaping more broadly – rely on a 
constant and evolving conversation between participants 
in a community of interest (including experts). They are 
better described as a framework of common rules that can 
change over time, and can often be characterised as more 
purely "social" or "planning" issues than "biophysical" and 
"environmental" (although those distinctions are by no 
means clear ones). 

Secondly, even if a firm bottom line is desirable and 
present (such as for freshwater quality), it remains that 
environmental management above that line is arguably still 
a matter of public concern. Bottom lines are a minimum, 
not an optimum. Some communities may choose to trade 
off aspects of environmental wellbeing for the economic or 
social benefits development provides. Other communities 
may choose to impose higher environmental standards 
than the safety net provided by minimum ones. They may 
have areas of special local significance, or simply wish to 
be a leader in sustainable practices. Making such trade-
offs may take the form of strict rules and policies, even 
if they cannot be described as fundamental, long-term 
bottom lines. In Chapter 4, we shine a spotlight on bottom 
lines and balance in the urban planning context. 

A challenge in practice, of course, is to determine where 
bottom lines end and where the ground for trade-offs 
begins. That point is by no means obvious, especially 
since bottom lines themselves are set by balancing many 
factors. The important thing, in our view, is to have a 

Sponge Bay, Gisborne
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proper debate up front about such things, and have a 
degree of shared expectation. We should not continue to 
put off the question to be determined on a case by case 
basis or pretend that they are the same thing. 

Providing public goods 
The public interest demands that a fit-for-purpose 
resource management system does more than just react 
to potentially harmful proposals. It also needs to be 
proactive in its pursuit of positive outcomes. Some ways 
in which it needs to do so are unlikely to be controversial: 
one is to ensure the provision of public goods (such as 
essential trunk infrastructure). Exactly what makes goods 
and services "public" – and justifies intervention – is 
debatable. Demonstrable market failure is one approach. 
Community preference is another approach; sometimes 
goods – like libraries – are provided simply because of a 
cultural or community expectation that they will be. There 
are numerous ways in practice for essential or desirable 
goods to be planned, funded and delivered, but it is a core 
role the system must perform. It is also not enough for the 
system to provide ways for public goods and services to 
be adequately funded and delivered (although that is, of 
course, one important component). The system also has 
to coordinate or integrate the delivery of those goods and 
services, both spatially (where they go) and temporally 
(over time). 

Proactively pursuing positive outcomes 
Bottom lines act as a safety net, to prevent unacceptably 
bad things from happening. But they do not represent 
the places we truly want to end up. We seek to achieve 
positive changes, not just to prevent harm. 

The system’s role in making trade-offs recognises 
positives, but it is generally reactive. It provides a 
framework within which public authorities can assess 
people’s proposals and respond, by considering whether 
the benefits they provide outweigh the costs they will (or 
may) have. The provision of public goods, on the other 
hand, is about pursuing positive outcomes in a proactive 
way. But that also has limitations. Public goods do not 
account for the wide variety of positive actions that are in 
the public interest. 

Some of this gap can be, and already is, filled by public 
institutions having particular statutory mandates, and 
resourcing, to act directly (such as the Department of 
Conservation’s advocacy role). But can we do more to 
push private behaviours in directions that are desirable, 
and not just respond to harm produced by market forces? 
This idea can be controversial. The ways in which the 
system performs this role are crucial, as we need to strike 
a balance between respecting people’s freedom to choose 
and the desirability of shaping behaviours to achieve 
public policy objectives. We need to speak the language of 
incentives, not coercion. 

In Chapter 4 we suggest three ways in which a future 
system could be more active in seeking positive outcomes: 

• By providing incentives for people to conduct types of 
activities in which there are valuable synergies – where 
multiple objectives can be achieved at the same 
time. Synergistic choices do not always mean giving 
up economic benefits. For example, it is possible to 
make a great deal of money from renewable electricity 
generation, nature tourism, and forestry.

• By offering viable alternatives to activities that are 
no longer desirable due to their harmful effects, and 
support in transitioning towards alternatives.

• By harmonising policies that seek to pursue particular 
activities with the broader policy and regulatory 
environments in which those activities occur. For 
example, if we truly wish to embrace renewable energy, 
might the system be more proactive in determining 
(or at least mediating a conversation around) where 
windfarms can go, and not just weigh up the costs and 
benefits of applications to determine, on an ad hoc 
basis, where they can’t go? 

We also shine a spotlight on the pursuit of positive 
outcomes in the contexts of urban planning and 
environmental enhancement. 

Resolving disputes 
A future resource management system will be required 
to resolve disputes. That is a core role of the law more 
generally. The system requires enough certainty for people 
to know what their rights are, and a process by which 
justice can be served. 

However, it is worth thinking about public disputes and 
private disputes as separate concepts. A future resource 
management system could, perhaps, recognise the 
distinction better by providing a private dispute resolution 
framework that is not governed by principles (such as 
"sustainable management") grounded in the public 
interest. A civil wrong is not always a public wrong. 
Currently, there is little middle ground where private 
disputes can be resolved without invoking lofty concepts 
involving environmental wellbeing. For example, is the 
height of the fence I share with one neighbour really 
something that needs to be litigated under a test of 
sustainable management? What exactly is unsustainable 
about it? It is an issue that requires resolution and 
certainty, but if I am willing to receive compensation from 
my neighbour, what reason does the council have for 
getting involved? 

Protecting and promoting Māori interests 
Generally, we do not consider that it is the role of the 
resource management system to support or protect 
particular groups more than others, unless it be by reason 
of their vulnerability. However, a significant exception 
must be made for Māori, in light of the Crown’s obligations 
under the Treaty of Waitangi. 

Part of this role is extremely hard to achieve through 
general resource management laws. This is because there 
is a well-established process for hearing, considering and 
remediating historical grievances under the Treaty. Each 
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settlement needs to proceed on a case by case basis 
through negotiation with the Crown. 

However, Treaty obligations are not just about addressing 
past grievances. The Treaty is a living document, and its 
principles are always evolving. There are several ways in 
which our general resource management system needs 
to play a role in upholding it. The first is protecting Māori, 
and (speaking generally) their taonga, from harm. But 
the Treaty is as much about recognising Māori rights to 
manage and use resources as it is about protecting the 
environment from use. The system needs to enable Māori 
to undertake practices according to their own cultural and 
spiritual beliefs, and manage resources consistently with 
tikanga. That said, traditional practice should not be used 
to justify activities with substantial adverse effects. 

Perhaps the most significant role the system plays 
in protecting and promoting Māori interests is not in 
protection or promotion per se, but rather in allowing and 
empowering Māori to make such choices themselves. 
Not only should the system promote kaitiakitanga 
(loosely, guardianship), but Māori should also be 
respected as kaitiaki (guardians). Treaty settlements have 
created specific co-governance and co-management 
arrangements, but we have also witnessed similar types 
of measures within more general frameworks (although 
they have generally not been widely utilised). A move from 
consultation to genuine partnership is a positive direction 
of travel, and (while recognising the wider public interest) 
one that should be continued and mainstreamed into a 
future system. 

Allocating non-private resources 
The allocation of non-private resources is another distinct, 
and core, role that a future resource management system 
needs to play. It poses extremely difficult and controversial 
challenges. This is partly because allocation is not 
concerned with whether people get to use resources, but 
rather who gets to use them. 

A more structured approach is needed to secure the public 
interest. Most importantly, the continued use of a reactive 
first in, first served model under the RMA will not produce 
optimal outcomes in a future that is bound to be defined 
by scarcity. However, when it allocates rights to take or 
to use public resources, the system can actually be doing 
quite different things, and we need to consider which 
one(s) should underpin a future system: 

• It may be in the public interest to allocate resources 
to those who can pay for them, in order to generate a 
return (for example, we can run bidding or tendering 
processes, or set charges).

• It may be in the public interest to provide some kind of 
framework for resource allocation that gives certainty 
to users, and a clear pathway for resolving disputes 
(on this approach, the substantive outcome – who 
gets to use a resource and for what purpose – is less 
important, as long as there is clarity as to who that is 
and a process that all can use to get to it).

• The system could make allocative choices based on the 
maximisation of positive public interest outcomes (in 
other words, we could embrace more structured and 
competitive processes by which alternative uses are 
compared, and rights granted to a proposal that would 
best achieve pre-determined public policy objectives).

• The system could actively "pick winners" by allocating 
resources to (or away from) specific kinds of uses in 
accordance with the public interest, or to multiple uses 
where synergies are possible, or even to particular 
groups (including Māori) irrespective of the use to 
which it will be put. 

5. Institutional design 
In Chapters 5, 6 and 7 we explore the topic of institutional 
design. This is split into three parts: 

• Developing a framework for thinking about questions 
of institutional design

• Exploring the key characteristics institutions can have, 
and when they are most useful

• Considering which characteristics institutions in 
a future system should have, and options that are 
available for reform 

A framework for institutional design 
There is no single "correct" way to design institutions or 
assign them roles. But we should view institutions not 
as a smattering of people and groups who happen to be 
doing similar things. Rather they form a coherent body 
of interlocking parts, with roles carefully distributed and 
balanced. 

In considering our institutional arrangements from first 
principles, we face two initial questions that we can 
dispense with fairly quickly. The most basic is whether 
we require institutions at all. That has an obvious answer 
in light of our previous findings – if we accept that public 

Raupatu, Mt Taranaki
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intervention has some role to play in managing resources, 
we require public institutions to provide the interventions. 

The second obvious question is whether we need more 
than one institution. Should we split them up at all? A 
public law expert may cite the need for a separation of 
powers, and that is one important thing to consider. So too 
is the need for institutions to act as checks and balances 
on each other, given they exercise significant power. But 
we also separate institutions because their characteristics 
need to be different – and carefully balanced – in order to 
achieve our objectives. For example, we may find a locally 
accountable body is less likely to ensure that national level 
interests are secured; a politically independent entity risks 
making decisions that do not reflect community values. It 
is therefore important not to focus on institutions per se, 
but rather the mix of characteristics they have. 

We need to look, in a systematic way, at different possible 
combinations of characteristics that our institutions can 
have, before we decide which combinations we may 
want. We must also determine how to measure them. This 
is not usually a binary decision (between, for example, 
independent or accountable, or central or local). There are 
many shades of grey in between. Most characteristics exist 
on a spectrum. Figure 0.2 below represents one possible 
way of selecting and measuring key characteristics. 

Some combinations of characteristics may not be 
particularly useful. For example, we cannot realistically 
have an informally created Environment Court. Some 
combinations are even nonsensical; we cannot really 
talk about an advocacy agency having "binding" powers. 
Others may be controversial or even unpalatable. For 
example, do we desire one single centralised and 
independent institution for environmental enforcement or 
for the provision of water services? 

Some combinations of characteristics may be viable and 
even desirable, but it would be extremely inefficient if we 
responded by creating entirely separate institutions to 
reflect each one. This can sometimes produce a tension 
between the need for efficiency and accessibility on 
the one hand (the fewer institutions we have, the less 
administrative duplication and complexity), and the 
benefits of separation on the other. We need to think very 
carefully about this tension when designing institutions. 
Desirable characteristics (eg a balance between 
independence and accountability) can be reflected either 
through well-considered internal design of an institution 
(such as the arm’s-length nature of a council-controlled 
organisation), or through the separation of institutions 
that interact with each other (such as a council and the 
Parliamentary Commissioner for the Environment). 

The degree of an institution’s independence

WideNarrow

Dispute 
ResolutionAdvocacyFundingOperationalEnforcementRegulatoryPolicy

InformalSemi-formalFormal

ExploitativeNeutralProtective

RecommendatoryBinding

AccountableIndependent

LocalRegionalCentral

BroadSpecific

The extent of an institution’s subject focus

The nature of an institution’s task

The nature of an institution’s mandate

The degree of an institution’s centralisation

The extent of an institution’s geographical focus

The formality of an institution’s creation

The extent of an institution’s power

Figure 0.2: Spectra of institutional characteristics
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The proposed Climate Commission is a good example 
to illustrate this point. In order to set bottom lines 
(binding targets) for greenhouse gas reduction, both the 
Commission (which is independent) and the responsible 
Minister (who is accountable) are proposed to have 
important roles. The Commission recommends carbon 
budgets and the Minister sets them, thereby reducing 
politicisation of the budget setting process while retaining 
ultimate public accountability for decisions. Each 
institution has characteristics that are complementary 
– the independent Commission has recommendatory 
powers, while the accountable Minister has binding 
powers. The interplay between the institutions is crucial, 
and would not be achieved by creating a single institution 
that combined the characteristics of each. 

Exploring institutional characteristics 
In Chapter 6, we explore the various characteristics that 
institutions can have. There are general things we can say 
about when each is useful, or desirable. 

Independence and accountability 
The independence of an institution refers to the degree 
to which it is free from control or influence by politically 
accountable institutions (or constituents directly). The 
Environment Court, and the Parliamentary Commissioner 
for the Environment, are examples of highly independent 
institutions. The other side of the coin is accountability: 
the degree to which political constituents can choose 
to elect or remove members of an institution. Councils 
and Parliament are examples of highly accountable 
institutions. Direct accountability is generally appropriate 
when decisions involve values, or at least where there is a 
contest or significant lack of consensus over values. That 
is most important where an institution has (or can have) 
regulatory powers to bind those who do not consent to 
being bound, rather than recommendatory powers only. 

Independent, expert and transparent advice to 
accountable institutions is crucial. However, there are risks 
in having unaccountable persons determining value-based 
questions. We suggest highly independent institutions 
have most significant value in three distinct cases: 

• Where values are not at stake, where there is broad 
and durable social consensus over values, or where a 
firm and specific political position and direction has 
been taken on values

• Where independence is necessary for economically 
efficient management, but where the public interest is 
still at stake

• Where independent institutions (watchdogs) are 
necessary to increase the accountability of elected 
institutions 

Central and local 
Whether an institution should be centrally or locally 
controlled should generally be determined by recourse to 
the principle of subsidiarity (where the relevant community 
of interest lies). To some, this may be interpreted as strong 

devolution (taking decisions at the lowest possible level). 
Others may disagree. Part of the difficulty is that questions 
about devolution involve arguments over fairness. The 
costs of an activity are not always felt at the same spatial 
scale as the benefits (or to the same degree). A further 
difficulty is the ethical conundrum of how to measure the 
relative value of benefits for the many against costs for 
the few. It may be easy to identify both national and local 
interests, but how do we determine which is stronger? 
A third challenge is that "effects" are not always spatially 
defined at all. For example, local people may be most 
tangibly affected by an open cast mining operation in 
their district (both positively and negatively), but the 
psychological and moral impacts can reverberate across 
the country. 

Where values, money or crucial services are not at stake, 
or where the community of interest is neither clearly local 
nor national, this often produces national institutions. But 
even where communities of interest are arguably local, and 
local values are at stake, it can make sense for reasons 
of efficiency and resourcing for institutions to make 
decisions at a spatially wider level. For example, schools 
and hospitals are provided centrally, even though there 
is a strong local community of interest in them. Efficiency 
gains and coordination can be arguments in favour of 
local government amalgamation more broadly (including 
the use of unitary authorities). A drive for efficiency 
may, however, come into conflict with expectations 
around devolved decision-making and subsidiarity. We 
first need to decide where the relevant community of 
interest resides, and only then consider whether potential 
efficiencies override that. 

Subject focus 
When is it generally desirable for an institution to have 
a relatively broad, or a relatively narrow, subject focus? 
On the one hand, fragmenting different subjects across 
institutions is bound to introduce artificial distinctions 
and tensions. It can create silos within a system that 
requires holistic thinking and coordination. For example, 
we shouldn’t be surprised if a climate change institution 
pursuing a zero-carbon economy is less effective when 
we also have a mining institution promoting the extraction 
of oil and gas. New Zealand is also a small country, and 
too many institutions can dilute the pool of qualified staff 
needed to make them discharge their functions well. 
Complexity and accessibility are other concerns. On the 
other hand, a wide subject focus risks objective overload, 
and generalised policy speak that seeks to balance 
conflicting objectives rather than making meaningful and 
targeted change in any one area. 

Overall, a wide subject focus is crucial at a strategic and 
national level. This is because all parts of the system 
are interconnected, and we require an effective system 
steward to have active oversight. There may be merit 
in formalising an umbrella oversight organisation, 
with appropriate resourcing, to oversee its various 
parts (transport, fisheries, climate, local government, 
conservation, "environment", Māori interests, forestry, 
agriculture and so forth). Cabinet should not be relied 
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on as the place that these concerns come together. At 
the policy and operational levels, there is value in having 
institutions with more targeted focuses (especially in 
priority areas), as long as they operate within a framework 
that drives common goals (or clarifies a hierarchy of goals). 

Geographical focus 
On the one hand, it is important that we recognise that 
many places in New Zealand are unique, and may require 
targeted interventions based on their characteristics. 
Bespoke institutions, targeted at a particular unique area, 
are one way to recognise this. The Fiordland Marine 
Guardians, Te Urewera Board, Waikato River Authority, 
Canterbury Earthquake Recovery Authority, and even 
Auckland Council are examples. 

On the other hand, there are significant risks in taking 
this approach too far. Complexity, accessibility, and 
predictability are some of those risks. Efficiency is another. 
Rather than creating an avalanche of bespoke entities to 
respond to every "unique" situation, we may be better off 
considering which models (such as the Te Urewera Board, 
and Te Urewera as a person in its own right) can usefully 
be rolled out on a wider basis. Overall, we suggest that 
the formal creation of a geographically focused institution 
can be useful where the context of an area is truly unique. 
However, we should resist the temptation to throw new 
institutions at problems, just as we should resist the 
temptation to throw new legislation at them. 

Task 
Our resource management institutions can be tasked with 
doing different kinds of action. As shown in Figure 0.3, 
these are fairly discrete categories. 

 
Dispute 

ResolutionAdvocacyFundingOperationalEnforcementRegulatoryPolicy

Figure 0.3: Tasks that resource management institutions 
can perform.

The key question here is the extent to which multiple 
tasks should be the responsibility of a single institution, or 
different ones. There are advantages in integrating multiple 
tasks within a single institution, especially aspects that 
can be considered part of the policy or development cycle. 
For example, it is desirable that the creation of policy (eg 
objectives and policies in a regional plan) closely informs 
what regulatory instruments look like (eg planning rules 
and standards and consenting conditions), which in turn 
are closely connected to their enforcement. Having the 
relevant people sitting within the same offices can be 
helpful to make links and clarify intentions. 

However, there are also advantages (and sometimes 
necessities) in separating tasks across different 
institutions. For example, there can be risks in self-
regulation and enforcement, although the actual risk 
may depend on other things: the effectiveness of internal 
divisions within an institution, whether regulatory and 
operational mandates are conflicting, and the availability 
of review or appeal rights. Generally, those responsible 
for creating the law should not be those responsible for 

applying it (although the distinction between "creation" 
and "application" are by no means clear-cut in the 
resource management context – especially when it comes 
to consenting). 

Formality of creation 
Resource management institutions can be created in 
different ways, on a spectrum from formal to informal. 
The most formal method is directly through primary 
legislation (such as the Ministry for the Environment in 
the Environment Act 1986). In our view, the most pressing 
rationales for enshrining an institution in legislation are 
where its specific position and durability in the system is 
important to achieve our long-term objectives, and where 
it is likely to require protection from outside pressure. 
In practice, that requires greater formal establishment 
for institutions having protective rather than exploitative 
mandates. 

Mandate 
Institutions can have very different mandates when 
managing resources, from protective to exploitative. The 
key question here is not whether our institutions should do 
one or the other (they have to do both), but rather whether 
we should separate institutions so that they have distinct, 
or combined, mandates. On the one hand, our resources 
need to be managed in an integrated way, and combining 
protective and exploitative mandates within a single 
agency can promote that. Institutional integration can also 
promote synergies, because the exploitation of a resource 
in one way produce environmental benefits in another. 

However, on the other hand, there are risks in combining 
quite different mandates within an institution. It can 
produce objective overload and a race to a meaningless 
policy middle – where neither mandate is fulfilled properly. 
More dangerously, combining mandates may in practice 
see a non-transparent prioritisation of policy goals within 
an institution, rather than the equal pursuit of all of them or 
a robust public debate about which ones should come first. 

More generally, we observe that a future system could 
usefully seek to avoid litigation between public institutions 
by harmonising mandates much earlier in policy and 
development processes. Targeted mandates for separate 
institutions can add value, but the wider normative 
framework within which institutions operate should be 
clear as to how those mandates are to interact (whether 
through hierarchy or synergy). The courts should not be 
the primary dispute resolution forum for public bodies. 

Power 
Our institutions can have varying degrees of power, 
from binding to recommendatory. The degree of power 
that an institution has is closely correlated with its other 
characteristics, including its task(s) (imposing regulation 
inherently requires greater power than advocacy, for 
example) and its accountability (binding powers in relation 
to value-based decisions require accountability). 

Checks and balances on power are also extremely 
important. We do not simply give ultimate power to the 
most appropriate kind of institution and walk away. The 
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system needs to make sure that those institutions exercise 
it in ways that were intended, and are held to account. 
Sometimes that can be achieved by sharing power, or 
by creating a hierarchy of power (as with councils and 
the Environment Court). It can also be achieved by 
surrounding those in a position of power with watchdogs 
that have little power themselves. The Parliamentary 
Commissioner for the Environment is a good example, as 
is the proposed Climate Commission. 

Institutions in a future system 
In Chapter 7 we consider the kinds of characteristics 
institutions need when performing the system’s core roles. 
Many legitimate options exist here, and we simply sketch 
out the directions of travel that we think would be positive. 
We include the chapter’s key points below. 

Imposing bottom lines 
We have many different institutions in the current system 
that can be said to impose bottom lines of one kind or 
another. Their degree of independence, and centralisation, 
are two characteristics that warrant close attention. 
As with the system as a whole, we suggest that both 
independence and accountability are needed in some 
measure for setting bottom lines, and that generally this is 
best done by separating our independent and accountable 
institutions. However, we see merit in exploring how 
independence could be strengthened, particularly at the 
national level. This is for two reasons: 

• A degree of independence is appropriate where there 
is a consensus over values, and where decision-
makers implement rather than determine them. For 
some subjects there may not be sufficient consensus 
in New Zealand as to where firm bottom lines should 
be set (and where trade-offs should begin), but we 
suggest that we are fast moving towards that point 
(particularly for fresh water). This may warrant a more 
consistent, independent voice in setting bottom lines 
in advance, through regulations and plans, than the 
current model, which is largely driven by surges and 
troughs in political will. Arguably an arms-length (or 
even more independent) Environmental Protection 
Authority (EPA) could be more active in this space, 
operating under suitably protective legislative direction. 
A future system could formalise the already common 
practice of using independent decision-makers (eg 
commissioners or the Environment Court) to make 
decisions on individual projects (eg through resource 
consents). 

• A degree of independence is valuable where its 
purpose is to enhance the accountability of elected 
institutions. A potential option here would be to 
expand the model provided by the Parliamentary 
Commissioner for the Environment and, more recently, 
the proposed Climate Commission, to create a more 
widely focused and independent Environment or 
Resource Management Commission. This could be 
charged with recommending targets and budgets 
for environmentally damaging actions broadly 
(which would vary according to the domain, and to 

reduce complexity could even incorporate a Climate 
Commission), and with reporting on the government’s 
(and councils’) progress towards meeting them. 

In Chapter 7 we also touch upon the centralisation of our 
bottom line-setting institutions, their formality of creation, 
and the tasks they are given. We also shine a spotlight on 
proposed urban development authorities in the context of 
setting bottom lines. 

Making trade-offs 
We see merit in exploring a potential separation between 
institutions responsible for setting bottom lines, and those 
responsible for making trade-offs. This could reinforce the 
legislative separation for these roles – which we see as 
distinct – floated in Working Paper 2. 

In particular, trade-offs require a significant focus on 
accountability. They are heavily dependent on the 
resolution of values, and communities ultimately need to 
be responsible, through their representatives, for making 
those judgments. However, in doing so it is extremely 
important that decision-makers are well-informed by 
independent advice, and that communities of interest are 
appropriately reflected. In this light, there may be merit in 
exploring the establishment of a dedicated, independent 
science institution, or one dedicated to mātauranga Māori 
(traditional Māori knowledge), to act as a repository of 
knowledge and information to inform accountable decision-
makers when making resource management trade-offs. 

We also see merit in clarifying where central, regional and 
local communities of interest lie in making trade-offs. In 
particular, if central government has a legitimate interest in 
the trade-offs being made at the local level (such as with 
renewable energy projects like wind farms, with urban 
growth, or with activities impacting on climate change), 
that may need to occur more proactively through the 
planning process. Spatial planning is a good candidate for 
greater central input in a proactive and strategic manner. 

Providing public goods 
The provision of public goods is a very different role 
from setting bottom lines and making trade-offs, and the 
characteristics of the institutions responsible for doing 
so need to reflect that. Independence and accountability 
are especially debatable characteristics in the context 
of institutions providing public goods, particularly where 
they are local. Questions can also be raised around how 
narrow the subject focus of institutions should be, whether 
operational and funding tasks should be separated across 
different institutions, and how exploitative or protective the 
mandates of public goods institutions should be. 

Particularly difficult issues have played out in recent times 
in the context of the "three waters" sector (the provision of 
infrastructure and services related to drinking water, waste 
water and stormwater). Such issues encompass debates 
around almost all institutional characteristics. In Chapter 7 
we shine a spotlight on this sector, and highlight three key 
questions that need to be asked: 
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• Where does the relevant community of interest lies in 
controlling three waters services (the relative costs and 
benefits for local, regional and national interests)?

• To what extent do we want to charge users the true 
cost of the services provided to them?

• Across what geographical and population scale should 
we socialise the costs of water services? 

Pursuing positive outcomes 
In Chapter 7 we discuss how the pursuit of positive 
outcomes requires proactive measures, and not just 
the creation of reactive frameworks that assess the 
adverse effects of activities. We need institutions to do 
that. We can think of an institution’s role here as on a 
spectrum (as shown below in Figure 0.4). At one end, an 
agency takes concrete action itself (eg the Department 
of Conservation’s advocacy role), and at the other it 
facilitates action if private persons wish to do so (eg 
the Queen Elizabeth II National Trust makes it easier to 
formalise voluntary measures to protect open space). In 
between, institutions may encourage people to take action 
(such as through education campaigns), or direct people 
to act in certain ways. 

Examples of the latter are few and far between, because 
our institutions operate in a system where regulatory 
intervention (making people do things) is linked strongly 
to the adverse effects they create (eg mitigation and 

offsetting). In other words, it is hard for institutions to 
make people take action to achieve positive outcomes 
unless they are doing something harmful. The system 
is responsive, not directive. In Chapter 7 we shine a 
spotlight on two areas in which the pursuit of positive 
outcomes is important: urban planning and environmental 
enhancement, and consider the example of the Sea 
Change Tai Timu Tai Pari Marine Spatial Plan. 

Protecting and promoting Māori interests 
A key role that the system needs to play, by virtue of the 
Crown’s Treaty of Waitangi obligations, is to protect and 
promote Māori interests. But to what extent does that 
require institutional reform? There are three things to 
consider here. 

First, to some extent the role can be discharged by making 
existing institutions subject to sufficiently strong directions 
to do so. In crude terms, that is about trusting institutions 
that are there for other reasons – whether Crown or local 
government – to protect Māori interests on behalf of 
Māori while performing those other roles. Such directions 
could be strengthened, and to do so is consistent with 
the Crown’s duty of active protection. But relying solely 
on this approach does not allow Māori to shape their own 
identity and destiny. Secondly, decision-making institutions 
themselves can be modified to be more reflective or 
representative of Māori interests. This does not give Māori 

Motuihe

Facilitating private persons 
to act if they wish (eg Queen 

Elizabeth II National Trust 
covenants)

Encouraging private persons 
to act (eg Energy Efficiency 
and Conservation Authority 

education compaigns)

Forcing private  
persons to act

Concrete action by public 
authority (eg Department of 

Conservation advocacy)

Figure 0.4: A spectrum of how public authorities can pursue positive outcomes 
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full agency, but ensures that their voice is heard – not just 
that their interests are considered. 

Thirdly, we could create, recognise or strengthen Māori 
institutions as decision-makers in their own right. This is 
about recognising Māori agency, and the Treaty partner’s 
rights as kaitiaki to manage resources according to 
tikanga. That may be desirable and feasible to some 
extent – for example, allowing Māori institutions to 
exercise customary rights to use resources in culturally 
significant, or traditional, ways. However, for broader 
issues of environmental protection, where there is a 
significant public interest alongside a Māori one, recent 
years have seen an increasing recognition of the value 
of co-governance and co-management through what 
we may call partnership institutions. We see merit in 
that trend continuing, albeit subject to the public interest 
in environmental protection. In Chapter 7, we shine a 
spotlight on the Waikato River Authority. 

Resolving disputes 
How we manage resources is fraught with 
disagreements. The law must be capable of resolving 
all of them and, to do so, it requires institutions. In most 
other areas of the law, disputes are resolved by two key 
kinds of institutions: policy disputes through accountable 
representatives (and ultimately the parliamentary 
process), and legal disputes through the courts. Legal 
disputes are about how the law is applied and what it 
means, and are therefore generally resolved through 

independent – and central – judicial institutions that have 
no value-based mandates of their own. 

The resource management context is slightly different, 
in that there is a much fuzzier distinction between 
disagreements over policy and disputes over how the law 
is applied. That is exacerbated because (at least under the 
RMA) our system is highly effects-based; crucial policy 
calls can be made by weighing up general guidance when 
making decisions on resource consents. That is much 
more than "applying" the law, even if it is nominally about 
determining whether section 5 of the RMA has been 
complied with. 

Institutional arrangements reflect this. Decisions on plans, 
for example, can be seen equally as the application of the 
RMA or as the creation of policy, and we use a complex 
mix of independent, accountable, central and local 
institutions (courts, councils, ministers, commissioners) 
to make decisions on them. A more prescriptive and 
directive system (in which plans were characterised more 
by permitted and prohibited performance standards 
rather than discretionary criteria) could go some way to 
making a sharper distinction between policy creation (for 
elected institutions like councils) and its application (for 
independent ones like commissioners and courts). 

There may also be a narrow class of effects or activities 
that are not really about securing the public interest, 
and which do not require value-based policy decisions 

Bastion Point
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to be made. In some cases – the height of a fence or the 
colour of a letterbox – we may simply require certainty 
to address differences between neighbours, rather 
than a system aimed at achieving the lofty heights of 
sustainable management. That would be much more firmly 
in the realms of dispute resolution, and fertile ground 
for independent, national level and normatively neutral 
institutions (such as a Disputes Tribunal). 

Allocating non-private resources 
A future system needs to provide a framework for how 
non-private resources are allocated. The question here is 
what kinds of institutions should make decisions within 
that framework. Institutional characteristics will be highly 
dependent on what we think the allocative role is all about: 
whether it is about determining values or simply applying 
them; whether it is about resolving private disputes 
or pursuing the public interest; and whether we see a 
national interest in the uses to which resources are put 
beyond the adverse impacts that they cause. 

Generally speaking, we see merit in our laws and policies 
being more proactive in setting principles for allocative 
decisions beyond the general purpose and principles 
of the RMA, or even earmarking resources in advance 
for certain uses based on the public interest. That will 
be hugely challenging, because so many interests are 
involved; the public interest is overlaid with significant 
private conflicts as well as Māori rights and claims. But 
if accountable institutions (from Parliament through to 
councils) have the appetite to create sufficiently specific 
allocative principles, then independent institutions (such 
as commissioners or courts, or even the EPA) may be 
appropriate options for making allocative decisions under 
them. If we have set principles, that would be about 
applying values, not determining them. 

How centralised institutions should be is also a key 
question. As with all of the system’s roles, the degree to 
which allocative institutions are central or local depends 
primarily on where the relevant community of interest 
resides. That, in turn, can depend on the resource in 
question. Minerals, for example, requires consideration 
at the national level. Resources like fresh water are 
more difficult. Is there a national and regional interest 
in to whom water is allocated above minimum quality 
standards and flows? Is there even a public interest, or is 
this primarily about resolving conflicts between private 
persons? Overall, we see room for greater involvement by 
accountable institutions in setting overarching allocative 
principles (cascading from the national level), and defining 
the arena in which regional and sub-regional institutions 
can make decisions and resolve disputes between 
prospective (or existing) users. This is because there is a 
public interest in how public resources are used (the kinds 
of activities they support), even if there is no public interest 
in specifically who uses them for that purpose. 

6.  The operational level of the system 
– tools 

Generally speaking, the "operational" components of 
the system are the tools by which the system intervenes 
directly to stop, force, or influence people’s behaviour. 
While norms tell us what the system should aim for and 
what needs to be done, and institutional design is about 
who should do it, operational questions tell us how they 
can do it. There are many ways for the system to influence 
people’s behaviour. So, for example, we can speak of plans, 
command and control regulation, performance standards, 
charges, taxes, trading schemes, subsidies, direct funding, 
education, behavioural nudges and many other options. 

Figure 0.5: A spectrum of kinds of interventions within the system, according to the degree people have freedom of action.
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Below, some of these are represented on a spectrum, from 
most intrusive to least intrusive. 

In Chapter 8, we provide a general framework, based on 
four different types of "planning", for the kinds of tools 
a future system can use. In short, we suggest that the 
system needs to provide for strategic planning (charting 
out a pathway to a desirable future), regulatory planning 
(including rules, consents and permits), financial planning 
(including funding mechanisms) and what we have 
called "behavioural" planning. Behavioural planning is 
useful shorthand for how the system is used to drive 
positive private behaviour over time, and encompasses 
non-regulatory tools like economic instruments and 
behavioural nudges. 

It is crucial that all of the forms of planning mentioned 
above are closely linked to each other. The relationship 
between strategic and other forms of planning generally 
needs to be vertical (one of hierarchy). There is no point in 
having a strategy, outlining objectives, and setting a broad 
direction of travel, if those decisions are not then closely 
followed and supported by plans dealing with regulation, 
funding, and behaviour change. The relationship between 
the other types of planning – regulatory, financial, and 
behavioural – generally needs to be horizontal (one of 
alignment). One need not drive the others, but they need 
to talk well to each other. This is in a normative sense (the 
aims of regulation and funding, for example, need to be 
complementary) as well as procedurally (using compatible 
timeframes and processes). It is particularly important if 
different types of planning occur under separate statutes, 
or produce separate plans. If the financial component of 
a plan falls through, then the risk is that the remaining 
regulatory or behavioural components may not be enough 
to achieve the objective sought. 

7.  The economy and economic 
instruments in the resource 
management system 

The framing provided in Chapter 8, particularly around 
behavioural interventions, provides a general background 
against which more targeted contributions from other 
authors, contained in Chapters 9, 10, and 11, can be 
considered. These consider the role of the economy and 
economic instruments in the resource management context.* 

In Chapter 9, Professor Tim Hazledine conducts a wide-
ranging exploration concerning the role of the economy 
at the macro-level, including a critical appraisal of how 
economic tools and principles have been applied (or 
misapplied) in New Zealand and abroad. He highlights the 
limitations of traditional neoclassical economics, insights 
to be gained from behavioural economics, and the risks of 
economic incentives. 

In Chapter 10, Dr Tim Denne explores high level questions 
around welfare economics, environmental economics, 
and ecological economics, before delving into the ways in 
which the resource management system can use market-
based instruments – policy tools that provide incentives for 
changes in behaviour using market signals. 

In Chapter 11, Dr Theo Stephens comments on the 
importance of natural capital, and three potential solutions to 
the environmental challenges we face: strengthened reporting 
and accountability mechanisms, statutory buffers, and 
economic instruments. In particular, he explores the concept 
of an environmental footprint tax as a way to fundamentally 
realign economic incentives in a future system. 

* Note that the views contained in Chapters 9, 10, 11 and 12 are those of the respective authors and do not necessarily represent those of EDS.

Whangaroa Harbour
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8.  Compliance, monitoring, 
enforcement and evaluation 

The tools we use to influence people’s behaviour – whether 
regulation, economic instruments, or other incentives – are 
extremely important. But they are not the end of the story. 
The system cannot grant a consent and then walk away. 
It cannot create an incentive and assume it will generate 
a desirable outcome. Thus, we also need to consider what 
the system does post-intervention. In Chapter 12, Dr Marie 
Brown comments on compliance, monitoring, enforcement 
and evaluation in a future resource management system. 
We reproduce her conclusions in the box below, and note 
that the chapter also presents three potential models 
for institutional change in the context of compliance, 
monitoring and enforcement. 

Three key aspects of monitoring and evaluation are 
canvassed: state of the environment monitoring, policy 
effectiveness monitoring, and compliance monitoring 
and enforcement. Each has particular nuances 
and roles in the system that need to be considered 
separately before they are clumped together in 
system design. They link in different ways with earlier 
components of the policy cycle, and require distinct 
technical expertise and support frameworks. 

Despite the different purposes and drivers of the types 
of monitoring canvassed, the design principles are 
largely common. Fundamentally, whether a regime 
is appropriate and continues to be fit for purpose 
depends upon the quality of monitoring within it 
and the extent to which the data gleaned from that 
monitoring informs decisions made. What we know 
from the current system is that monitoring is technical, 
difficult to resource and patchily implemented as 
a result. It will be important in any future resource 
management system to critically identify the drivers 
of these predictably underwhelming outcomes 

and address those, rather than relying simply upon 
practical and tactical interventions. 

Careful consideration is needed not only of what is 
collected, or why and how it should be presented to 
the public, but also who does it, what incentives are 
in place for it to be carried out robustly (or otherwise) 
and what quality control and audit measures exist. It is 
suggested that each element of any proposed partial or 
total adjustment of the resource management system 
is broken down to identify monitoring needs and 
ensure they are adequately provided for, institutionally, 
financially and technically. It is not enough to write a 
statute dictating that monitoring must take place, with 
few other checks and balances in place. 

Robust monitoring and evaluation frameworks 
will enable a resource management system of any 
description to critically evaluate its progress towards 
or away from any one outcome and enable sharp 
course correction in the event of poor results. Robust 
compliance, monitoring and enforcement approaches 
will help ensure that the aspirations set down in 
statute and policy stand a much greater chance of 
being reflected in practical outcomes, and that the 
wider community and environment is protected 
from the deleterious actions of a few. It will enable 
accountability, and for the gaps and poor performers 
to be clearly identified. It will ensure that emerging 
risks and unexpected stochastic events have a better 
chance of being noted and addressed before they 
have irreversible impacts. 

Further, robust frameworks will enable policy 
adjustments to be made on an empirical basis 
where politically feasible, to reduce the likelihood of 
shocks punctuating lives and economies. This will 
be essential moving forward in a world increasingly 
faced with wide-ranging problems with direct and 
deleterious impacts on long term-prosperity. 
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This project is about reforming New Zealand’s resource 
management system. It will make recommendations on 
what a fit for purpose system might look like for the future 
and outline options for reform. The scope of the review 
is wide, because we are adopting a wide definition of the 
"system". It is about how we use our natural and physical 
resources.

A future system must be sensitive to New Zealand’s 
unique context. Reforms to the Resource Management 
Act 1991 (RMA) – New Zealand’s main environmental 
statute – have occurred in a piecemeal fashion over many 
years, producing an overarching framework that has lost 
much of its original simplicity and coherence. We are 
due for an overall review of the Act as a whole. But the 
system through which we manage our natural and built 
environments is much wider than the RMA. For example, it 
is about infrastructure planning and funding, conservation 
management, climate change mitigation, the role of Māori, 
institutional structures, capacity and capability, and a raft 
of other topics. 

Significant environmental challenges have emerged in 
New Zealand in recent times. As the Ministry for the 
Environment has shown in its Environment Aotearoa 
2015 report, many indicators of environmental health are 
declining. For some – such as freshwater and coastal 
environments – tipping points appear not far away. 
Cumulative effects are not being addressed well. Climate 
change is a pressing issue that needs addressing. 
Environmental laws like the RMA – now over 25 years 
old – have not fully realised their aspirations of sustainable 
resource management and ecosystem integrity. 

As well as environmental problems, the system is failing 
to deliver on social, economic and cultural outcomes. This 
is particularly evident in large urban areas (especially 
Auckland), where dramatic and unprecedented increases 
in population and development pressures, a booming 
housing market, and a scarcity of resources have caused 
many to question whether the system remains fit for 
purpose in the context of cities. 

What are we doing and how are we doing it?
The purpose of this project is to take a first-principles look 
at the resource management system in New Zealand and 
outline options for reform. By "first-principles" we generally 
mean that we are asking fundamental, future-focused 
questions about how our overall package of relevant 
laws and institutions should and can work. We are not 
just reacting to particular problems or looking at better 
ways to do the same things. We are asking why we do 
certain things, whether we should be doing them, and 
how we should be doing things in the future. We seek to 
locate issues within their wider context, and to construct a 
common framework for looking at questions in a coherent 
and consistent way. 

The project involves a phased programme of research 
and analytical work, considering a range of themes, 
topics and issues. Its primary lens is a legal one – focused 
on regulatory and institutional arrangements – but it 

encompasses matters that are not strictly legal. Analysis 
is encompassing diverse topics, including international 
law, legal principles and environmental ethics, legislative 
design, governance and institutional structures, 
participatory arrangements, and legal/economic tools. The 
project involves analysis of primary and secondary written 
sources, targeted interviews, an international study tour 
and workshop sessions. A series of working papers are 
being produced which are intended to frame debate and 
suggest tangible options for reform. A final report will be 
produced in late 2018.

Why are we doing it?
The impetus for this work is a growing list of existing and 
emerging individual "problems" in the system. Problems 
are legion, but vary in importance depending on who you 
talk to. Prominent issues have recently coalesced around 
the general topics of infrastructure, urban growth, housing 
unaffordability, water quality and process complexity. They 
stem from many different parts of the system. 

This array of individual problems is the key trigger for the 
work. But at some point the accumulation of problems 
becomes so great, and so suggestive of deeper systemic 
problems, that it merits sitting back and considering how 
the system works as a whole. This is so we can reflect 
on its overall health, and not just treat symptoms as they 
emerge. There is a growing consensus amongst multiple 
people and organisations in New Zealand that we have 
reached this kind of systemic reflection point.

In addition, a focus on the wider system presents an 
opportunity to reflect on future risks and opportunities that 
may have otherwise gone unnoticed. We aim to continue 
to broaden the debate around system reform, and 
influence the government to take appropriate steps.

Working Paper 3
This paper is the third in a series of three working papers 
to be generated by the project. Its purpose is to present 
the work undertaken by the project team thus far, to 
explore and test ideas, and to stimulate discussion. To 
this end, general questions are posed throughout for the 
reader to consider. 

As with previous working papers, this report is in the 
nature of an exploratory think-piece. It is not designed to 
be a comprehensive account, and does not as yet offer a 
definitive view or make firm recommendations. It is also 
intended to elicit feedback, which will be fed into the final 
stages of the project. Any responses can be directed to 
RMProject@eds.org.nz. 

In Working Paper 1, which was published early in 2018, we 
addressed the following matters:

• The conceptual analytical framework of the project 
(including a definition of the resource management 
system)

• The New Zealand context in which reform would occur

• The role of worldviews and ethics in informing the 
resource management system
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• An exploration of legal principles informing the 
resource management system

• Standout lessons from international experience (from 
the Environmental Defence Society's (EDSs) 2017 
international study tour)

In Working Paper 2, which was published in May 2018, we 
addressed the following matters: 

• How the future may look, and its implications for 
resource management

• How we design our resource management legislation

• How we provide for public participation in the resource 
management system

• New Zealand’s obligations under international law

In Working Paper 3 (this paper), we consider the following 
matters in turn:

• Māori and a future resource management system: the 
Treaty, tikanga, ecosystem-based management and 
power sharing

• The rationale for the system (when public intervention 
is appropriate)

• The roles a future system needs to play

• A framework for institutional design

• Exploring the characteristics of resource management 
institutions

• Institutions in a future system

We also touch on the operational features of a future 
system organised around the concept of "planning", and 
incorporate four think-pieces commissioned from external 
experts: three concerning the role of the economy and 
economic instruments, and one concerning compliance, 
monitoring, enforcement and evaluation. Work on other 
operational features – plans, funding, permitting and 
behavioural incentives – is ongoing.

As with previous working papers, this paper covers a 
diverse range of topics. Links between them, and the 
presentation of a holistic system, will emerge fully in 
the final report. In the working papers, we investigate 
particular aspects or "chunks" of the system – the building 
blocks that then need to be glued together. Yet we do so 
in the knowledge that they fit within the wider analytical 
framework introduced in Working Paper 1 and refined 
since (shown below in Figure 1.1). We also note that the 
chapter on Māori matters is cross-cutting, and will inform 
all parts of the final report shown below.

Part 1 Setting the scene

Chapter 1 Defining the resource management system: scope and components

Chapter 2 The New Zealand context: biophysical, socioeconomic and legal

The future context in which the system will have to operate

Chapter 3 The overseas context

Part 2 Normative: What do we want?

Chapter 4 World views and ethics: how do we see the world and humanity’s place within it?

Chapter 5 International law obligations

Chapter 6 Legal and ethical principles

Chapter 7 The proper roles of a future system

Part 3 Structural: The architecture to enable our aims to be achieved

Chapter 8 Legislative design

Chapter 9 Institutional design

Chapter 10 Public participation

Part 4 Operational: The tools to achieve our aims in practice

Chapter 11 Plans, planning and regulatory tools

Chapter 12 Non-regulatory interventions

Chapter 13 Compliance, monitoring, enforcement and evaluation

Part 5 Drawing the threads together

Chapter 14 Synthesis

Chapter 15 Constructing system models

Figure 1.1: Proposed report structure for the project as a whole. Blue denotes matters addressed in Working Paper 1; orange 
denotes matters addressed in Working Paper 2; green denotes matters addressed in Working Paper 3 (this paper).
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1. Introduction
The British Government seems to colonize in a very 
empirical way: there is no investigation of the laws, 
usages, and customs of the natives – no attempt made 
to suit any laws to their particular conditions: how they 
can expect to succeed is to me marvellous. Octavius 
Hadfield, 1847. 1

Numerous challenges have emerged for Māori within the 
New Zealand legal system including in criminal justice, 
economic development, health, housing, education, 
language and culture preservation, and environmental 
partnership, participation and protection. These disturbing 
features of our legal system have a variety of complex 
explanations including historic (and some would argue 
contemporary) colonial policies and practices, other 
associated socio-economic problems and even cultural 
tensions given that the New Zealand legal system was 
monoculturally based with little recognition of Māori 
norms, values, tikanga and institutions. But the Māori 
renaissance during the 1970s civil rights period stemmed 
the colonial tide and ushered in a new era of biculturalism 
with the resurrection of the Treaty of Waitangi, 
establishment of the Waitangi Tribunal, and the recognition 

of tikanga Māori cultural norms within the legal system 
including for natural resource management.

The interface between tikanga Māori and mainstream 
New Zealand law today however is complex and 
challenging. This report will discuss Māori culture 
normative philosophies and tikanga Māori law followed 
by a brief discussion on ecosystem-based management 
(EBM) and its possible utility in New Zealand. We will then 
analyse how tikanga Māori and EBM align and how they 
could apply within the resource management normative 
framework of New Zealand to stem the current trend of 
environmental degradation that is occurring at a rapid and 
alarming pace. The report will moreover, discuss some of 
the challenges of the RMA and other statutes, regulations 
and initiatives to deal with the environmental, political and 
cultural challenges as they apply to Māori and will analyse 
whether adopting EBM and adapting tikanga Māori and 
other related laws may disrupt the socio-political status 
quo while simultaneously stemming the environmental 
degradation tide. 

The next section will focus on Māori culture and the 
efficacy of tikanga Māori law including over the natural 
environment. 

Kennedy Bay
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2. Māori culture and tikanga Māori
Culture consists of those patterns relative to behavior and 
the products of human action that may be inherited and 
passed on from generation to generation independently 
of biological genes.2 Traditions, established patterns of 
behaviour transmitted from generation to generation and 
their attached values are inherent parts of culture.3 Culture 
and its related traditions help establish one’s sense of 
identity and fill the vital human need to belong. Culture is 
also humankind’s primary adaptive mechanism.4 Culture 
therefore, influences how we look and dress, the foods 
we eat or not, and how we think and act individually and 
collectively, as well as our perceptions of other groups.

Like the amorphous definition of culture, articulating 
a world view as the world view of a culture is similarly 
problematic given that all cultures experience 
heterogeneity and diversity. Still, a world view generally 
orients the human being and their community to their 
world so that it is rendered understandable and their 
experience of it is explainable. 

Canon Māori Marsden’s economical definition of a 
culture’s world view is instructive in this respect:5

Cultures pattern perceptions of reality into 
conceptualisations of what they perceive reality to be, 
of what is to be regarded as actual, probable, possible 
or impossible. These conceptualisations form what is 
termed the ‘world view’ of a culture. The world view is 
the central systematisation of conceptions of reality to 
which members of its culture assent and from which 
stems their value system. The world view lies at the 
very heart of the culture, touching, interacting with and 
strongly influencing every aspect of the culture.

A traditional Māori cultural world view, like other 
Indigenous and tribal peoples, was based on the Māori 
cosmogony (creation stories) that provided a blueprint 
for life setting down innumerable precedents by which 
communities were guided in the governance and 
regulation of their day-to-day existence. Māori world 
views generally acknowledged the natural order of living 
things and the kaitiakitanga (stewardship) relationship 
to one another and to the environment. The overarching 
principle of balance underpinned all aspects of life and 
each person was an essential part of the collective. Māori 
world views are therefore ones of holism and physical and 
metaphysical realities where the past, the present and 
the future are forever interacting. The maintenance of the 
world views of life are dependent upon the maintenance of 
the culture and its many traditions, practices and rituals. 

Importance of values
As noted above, the Marsden definition draws the link 
between world view and values. By understanding the 
world view of a culture, we can come to an understanding 
of its values and its normative behaviour. New Zealand 
public institutions have acknowledged (albeit sometimes 
begrudgingly) the importance of understanding Māori 
world views and values. The New Zealand Environment 
Court, for example, concluded that to understand Māori 

views of the landscape and how it affects Māori conduct, 
one must step deeply inside Māori thinking. One must 
see the world through Māori eyes, and assess Māori 
values within a Māori world view.6 A culture cannot be 
understood fully in terms of the world view of another.7 

The Waitangi Tribunal8 also concluded that “the values of a 
society, its metaphysical or spiritual beliefs and customary 
preferences are regularly applied in the assessment 
of proposals without a thought as to their origin”.9 The 
Tribunal added that the “current” values of a community:10

… are not so much to be judged as respected. We can 
try to change them but we cannot deny them for as 
Pascal said of the Christian religion, ‘the heart has its 
reasons, reason knows not of.’ That view alone may 
validate a community’s stance. 

The importance then of acknowledging Māori culture, 
world views and values is essential in an environmental 
metaphysical context. 

EDS recently provided a link between normative legal 
theory and world views when it stated: 11 

A normative legal theory, which can be described as 
expressing a particular world view, is one that says 
what the law should be. 

The report continued: 12

Normative approaches to resource management are 
therefore linked to ethical discussions of what is right 
and what is wrong. 

While Māori displayed a variety of cultural patterns and 
traditions, Māori as a people lay claim to a set of these 
abstract values and ways of organising social life, ethical 
norms that determine what is right and what is wrong, 
which are distinctively Māori and refer to these ways as 
tikanga Māori. Tikanga is sometimes described as values, 
principles, ethics or norms that determine appropriate 
conduct, the Māori way of doing things, and ways of doing 
and thinking held by Māori to be just and correct. Tikanga 
are established by precedents and validated by more than 
one generation, and vary in their scale, as rules of public 
through to private application. 

The traditional Māori legal system then was based on 
tikanga Māori customary law as well as kawa (rituals) 
which were generated by the performative social practice 
and acceptance as distinct from institutional law, which is 
generated from the organs of a super-ordinate authority 
such as Parliament.13 The principles of tikanga Māori 
provided the jural order that embodies core ethical values 
and principles that reflect doing what is right, correct or 
appropriate. “Tika” means correct, right or just and the 
suffix “nga” transforms “tika” into a noun thus denoting 
the system by which correctness, justice or rightness 
is maintained.14 The late and highly respected Anglican 
Bishop, Manuhuia Bennett, defined tikanga as “doing 
things right, doing things the right way, and doing things 
for the right reasons”. 15 He also added:16

Each generation leaves its imprint on it, and our 
generation and my generation and the generation 
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before me got mixed up with Pākehās, and we have 
left our print on it, and that’s what makes it very 
meaningful to us today because we let Pākehā imprint 
as well as Māori. 

Professor Hirini Mead comprehensively described tikanga 
as embodying:17

… a set of beliefs and practices associated with 
procedures to be followed in conducting the affairs 
of a group or an individual. These procedures are 
established by precedents through time, are held to be 
ritually correct, are validated by usually more than one 
generation and are always subject to what a group or 
an individual is able to do.

Mead continued:18

Tikanga are tools of thought and understanding. 
They are packages of ideas which help to organize 
behaviour and provide some predictability in how 
certain activities are carried out. They provide 
templates and frameworks to guide our actions and 
help steer us through some huge gatherings of people 
and some tense moments in our ceremonial life. They 
help us to differentiate between right and wrong and 
in this sense have built-in ethical rules that must be 
observed. Sometimes tikanga help us survive. 

People were socialised – taught from a young age what 
was tika (right, correct) and they, in effect, governed 
themselves. Tikanga Māori, then, is the traditional body of 
values, principles and ethical norms developed by Māori to 
govern themselves personally and collectively. 

British law and tikanga Māori contrast
In terms of contrasting British (and New Zealand) 
newcomer and Māori customary law, Durie highlighted the 
former as being rules-based Western law (literate) while 
the latter is governed by values to which the community 
generally subscribed (non-literate and performative).19 
While Western culture tends to make a clear distinction 
between morality and the law, the Māori legal system sees 
values, ethics, practices and rules as being very much 
interrelated. Metge noted however, that “Western laws are 
also values-based; the values concerned being interpreted 
by the law makers.”20 Mulgan added:21

All law, Pakeha as well as Māori, arises out of social 
norms and the need to enforce these norms within 
society. The ultimate source of Pakeha law is not the 
courts or statutes but the social values reflected by 
Parliament in statutes and by judges in their decisions. 

Metge concluded that the main difference between 
Western law and Māori customary law or tikanga Māori 
originates in their respective sources and in the contrast 
between oral and written modes of communication:22

Tikanga arise out of on-going community debate and 
practice and are communicated orally; as a result they 
are adapted to changing circumstances easily, quickly 
and without most people being consciously aware of 
the shift. Western laws are formulated and codified 
by a formal law-making body and are published in 

print; their amendment, while possible, is a complex 
and lengthy process. As a result laws often lag behind 
community opinion and practice; at times, however, 
they can be ahead and formative of it. 

Although Māori values, customs and norms were largely 
idealised, they were “law” in a jurisprudence context and 
they constituted a legal system, given that the application 
or neglect of customs and norms would have provoked 
a predictable response. Most anthropologists nowadays 
accept that all human societies have law (legal principles 
and legal processes), whether or not they have formal laws 
and law courts. Metge commented:23 

Except in times of exceptional crisis, all human 
societies pursue as key aims the maintenance of 
order, the reinforcement of accepted values and the 
punishment of breaches. Large-scale, complex state 
societies codified into a system courts and judges. 
Small-scale societies with simpler political structures 
use means which are mainly informal, implicit and 
serve other purposes as well. 

In some circles, the study of customary law has been 
described as legal anthropology,24 which Rouland points 
out is the study of law in society.25 It begins from the 
premise that all societies have law. Rouland identified 
that there are over 10,000 distinct known legal systems 
operating in the world today. A study of those systems 
indicates the following generalisations can be made:

• Law emerges with the beginning of social existence

• The complexity of law in a society will depend on the 
complexity or simplicity of that society; eg how many 
strata in that society, the nature of its economy etc

• All societies possess political power that relies to some 
degree on the coercive power of law, while the modern 
state is only present in some of these societies

• Where the state exists, customs and ritual may 
have been codified or reduced to judgment by the 
instruments of the state eg the common law imported 
into New Zealand from Britain in 1840

• In all societies law represents certain values and fulfils 
certain functions; however, the common principles of 
law are:

  - the search for justice

  -  the preservation of social order and collective 
security

• Law is obeyed in different societies because 
individuals are socialised to obey, they believe in 
the just nature of the law, they seek the protection 
of the law, or they fear sanctions associated with 
non-observance26 

On this approach, laws are nothing more than societal 
rules, which have to be practically sanctioned in the 
here-and-now. Legal anthropology sets itself the objective 
of understanding these rules of human behaviour,27 which 
must be designed to address wrongdoing and, inter-alia, 
be capable of being socially and practically enforced in 
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the interests of the community. Only then will they be 
considered part of the legal domain of a society.28 

Tikanga Māori legal system
The traditional Māori legal system was one that could 
be observed when experiencing and living life as Māori 
in the culture, namely in tikanga Māori and Māoritanga 
(Māoriness). The maintenance of traditional tikanga Māori 
was dependent upon the maintenance of the culture and 
its many practices and rituals. 

A key difference between Māori and Pākehā law was 
that while Pākehā had formulated their views into a 
formal system which separated the areas of life into 
“religious” or “spiritual” and “secular”, “public” and “private” 
domains, the world view of Māori was not formalised 
and no such dichotomy existed between the sacred and 
profane, secular and spiritual, public and private domains. 
Consequently, Māori considered spiritual matters to be a 
natural part of daily existence. All behaviour was ordered 
according to the demands of the spiritual world based 
on tikanga laws and values, which underlay all existence. 
Tikanga ceremonies and kawa rituals addressed to the 
spiritual realm preceded and accompanied every stage of 
life and every significant daily undertaking.

Still, history points to Māori and their culture being 
constantly open to evaluation and questioning in order to 
seek that which is tika – the right way. Maintaining tika or 
tikanga was the means whereby values for law and order, 
appropriate conduct, and social control could be identified 
and tikanga was fundamentally underpinned by taha 
wairua (spirituality). 

In summary, the principles of tikanga Māori provided 
the traditional base for the Māori jural order and, for 
this report, tikanga embodied core spiritual values and 
principles that reflect doing what was right, correct or 
appropriate in a personal, collective and institutional 
context. Tikanga refers to the correct or proper courses of 
action as seen by Māori.

The Māori legal system based on tikanga Māori then 
governed decisions regarding, inter alia: 

• leadership and governance concerning all matters 
including Māori land and other natural resources and 
matters of religion29

• intra and inter-relationships with whānau (extended 
families) hapū (sub-tribes), iwi (tribes/nations)30

• relationships with Pākehā including missionaries and 
traders31

• determining rights to land and other resources based 
on take tūpuna (discovery), take tukua (gift), take 
raupatu (confiscation) and ahi kaa (occupation)32

• the exercise of kaitiakitanga (stewardship) practices 
including the imposition of rāhui (bans on the taking of 
resources or the entering into zones within a territory) 
and other similar customs and exercising responsible 
stewardship over the community on all matters33

• regulating use rights for hunting, fishing and gathering 
and sanctioning those who transgressed tikanga Māori 
or Māori rights and responsibilities (or both) in natural 
resources34

• regulating Māori citizenship rights to resources35 

From this world view come the cardinal customary tikanga 
values of: 

• Whānaungatanga – maintaining kin relationships 
with humans and the natural world, including through 
protocols of respect, and the rights and obligations that 
follow from the individual's place in the collective group

• Wairuatanga – acknowledging the metaphysical world 
- spirituality - including placating the departmental 
Gods’ respective realms 

• Mana – encompasses intrinsic spiritual authority as 
well as political influence, honour, status, control, and 
prestige of an individual and group

• Tapu – restriction laws; the recognition of an inherent 
sanctity or a sanctity established for a purpose – to 

Ngāti Paoa, Karaka Bay
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maintain a standard for example; a code for social 
conduct based upon keeping safe and avoiding risk, 
as well as protecting the sanctity of revered persons, 
places, activities and objects

• Noa – free from tapu or any other restriction; liberating 
a person or situation from tapu restrictions, usually 
through karakia and water

• Koha - gift exchange

• Utu – maintaining reciprocal relationships and balance 
with nature and persons

• Rangatiratanga – effective leadership; appreciation of 
the attributes of leadership

• Manaakitanga – enhancing the mana of others 
especially through sharing, caring, generosity and 
hospitality to the fullest extent that honor requires

• Aroha – charity, generosity 

• Mauri – recognition of the life-force of persons and 
objects

• Hau – respect for the vital essence of a person, place 
or object

• Kaitiakitanga – stewardship and protection, often used 
in relation to natural resources 

Tikanga also include adherence to a proper form and 
process in karakia (incantations), waiata (songs), 
whakapapa (genealogical recitations), whaikōrero (oratory) 
and debate.36 

Tikanga Māori then, reflects a metaphysical cosmology, 
which is pervasive in determining how Māori relate 
to landforms and all forms of life37 including how they 
relate to each other and outsiders. Their conception of 
the origin of all things on earth determines their ritenga 
(ritual), tikanga (law or customary values) and their 
perceptions of what is tika (right) or hē (wrong). Their law 
is aspirational, setting standards of best conduct based 
on ancestral exploits, with prescription mainly reserved 

for ritenga (custom) including the propitiation of hara 
(spiritual offences).38 

Compliance was largely self-enforced, driven by 
whakamā (shame), mataku (fear of spiritual retribution) 
or community acceptance, ostracism or even capital 
punishment for serious hara (offences). Muru (community 
stripping of the goods of a whānau) was also practised, 
as utu (redress or restoration of balance) for some aituā 
(misfortune) like the careless loss of life or property or 
some breach of social laws. Muru was usually undertaken 
with the full acquiescence of the whānau kua hē (the 
family or community in the wrong).39 Furthermore, each 
iwi (tribe) and hapū (sub-tribe) had its own variation of 
the values and customs listed – some will have slightly 
different ideas as to the values that inform tikanga. 

Tikanga Māori is, moreover, values-based and aspirational, 
setting desirable standards to be achieved.40 Thus, 
where state law sets bottom lines, or Pākehā aspire to 
minimum standards of conduct below which a penalty 
may be imposed, tikanga Māori sets top-lines, describing 
outstanding performance where virtue is its own reward. 

Fundamental to tikanga Māori is a conception of how 
Māori should relate to the Gods, land, water, all lifeforms 
and each other. It is a conception based on: 

• Whakapapa or the physical descent of everything

• Wairuatanga or the spiritual connection of everything 

Justice Eddie Taihakurei Durie noted an important 
difference between tikanga and kawa:41 

Tikanga described Māori law, and kawa described 
ritual and procedure … ritual and ceremony themselves 
were described by kawa … [which] referred also to 
process and procedure of which karakia (the rites of 
incantation) formed part. 

Karetu added a number of the significant traditional kawa or 
traditional performative rituals significant to Māori culture: 42

Before the coming of the Pākehā [European] to 
New Zealand… all literature in Māori was oral. Its 

Rahui, Umupuia
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transmission to succeeding generations was also oral 
and a great body of literature, which includes haka 
[dance], waiata [song], tauparapara [chant], karanga 
[chant], poroporoaki [farewell], paki waitara [stories], 
whakapapa [genealogy], whakatauki [proverbs] and 
pepeha [tribal sayings], was retained and learnt by 
each new generation. 

Tikanga adapts
It is important to also emphasise here that traditional 
tikanga Māori was neither static nor unchanging. All 
cultures adapt and evolve with time, space, conflict 
and new technology and tikanga Māori was capable of 
adaptation as illustrated in the shifts in tikanga Māori 
religion and conversions to Christianity. While the 
traditional tikanga Māori principles and values were deeply 
embedded and enduring, they were always interpreted, 
differentially weighted and applied in practice in relation 
to particular contexts, giving ample scope for choice, 
flexibility and innovation. If anything can be identified 
as originating in and handed down from pre-European 
Māori society unchanged, it was not any particular social 
form or particular tikanga practices such as kaitiakitanga 
(stewardship), but the principle of creative adaptation itself. 

A dynamic society will evolve as it encounters other 
societies and other knowledge systems and there will be 
ongoing maintenance of the customary traditional values 
and their relevance. Da Cunha’s observations are germane 
in this respect:43 

Culture is production and not a product, we must 
be attentive in order to not be deceived; what we 
must guarantee for the future generations is not the 
preservation of cultural products, but the preservation 
of the capacity for cultural production. 

Selbin similarly referred to agency and culture in revolution 
that acknowledges how culture allows for individual agency 
and navigation for cultural adaptation and change.44 

However, what is critical with cultural adaptation, including 
for tikanga Māori, is that Māori should be controlling 
the process of cultural change and adaptation rather 
than being controlled by external factors. The ability to 
adapt and adjust while maintaining the group’s cultural 
uniqueness, tikanga values and customary norms was 
crucial for Māori with settler and missionary contact. The 
ability for Māori to adapt their culture to fit news forms and 
functions was also evident with their mass conversions 
into the sectarian Churches, the adoption of settler 
technology, and the incredible economic and political 
development of early and mid-19th century New Zealand. 
The key is Māori were adapting and negotiating what was 
tika – the right way – as they perceived their situation 
according to tikanga Māori. 

Perhaps a new approach to environmental management 
that Māori and New Zealand ought to seriously consider, 
negotiate, adopt and adapt within this tikanga Māori 
context, is EBM, which is discussed in the next section. 

3.  Ecosystem-based management 
and tikanga Māori 

The impacts of climate change compounded by the 
neoliberal effects of developing global economies, industry, 
growing populations and overconsumption of resources 
have led to the dramatic degradation and destruction 
of terrestrial and marine ecosystems globally including 
in New Zealand. The resounding awareness of the 
importance of repairing and maintaining our environment 
for the future has highlighted the need to radically amend 
current resource management policy, practices, laws 
and institutions so that they are more effective, targeted 
to specific environmental challenges, and are cohesive 
across the New Zealand landscape as well as into other 
jurisdictions. 

EBM has become the new panacea for ocean 
management and is described as being:45 

… concerned with the processes of change within 
living systems and sustaining the services that healthy 
ecosystems produce. Ecosystem-based management 
is therefore designed and executed as an adaptive, 
learning-based process that applies the principles of 
scientific method. 

Most scholars are reluctant to provide a clear definition of 
EBM, however, instead preferring to delineate the elements 
and principles that comprise an ecosystemic approach. 
There is a certain degree of correlation across scholarship 
with most sources citing EBM’s defining elements as 
including a multi-disciplinary approach as well as the 
inclusion of humans as ecocentric “integral components” 
of ecosystems as opposed to separate anthropocentric 
external actors.46 

How EBM has been interpreted and applied has varied 
from place to place and has developed immensely from its 
early beginnings in the 1970s. Although the interpretations 
are not necessarily identical across the board, when 
observing scholarship broadly, we do find common 
considerations that more or less provide a sense of 
congruence throughout EBM practices that set EBM apart 
from alternative management approaches. These EBM 
commonalities include: 

• The connections and relationships within an 
ecosystem

• The cumulative impacts that affect marine welfare

• Multiple, simultaneous objectives that may be versatile 
in nature47 

The International World Wildlife Fund’s48 six EBM 
principles include: 

• Focus on maintaining the natural structure and 
function of ecosystems and their productivity

• Incorporate human use and values of ecosystems in 
managing the resource

• Recognise that ecosystems are dynamic and 
constantly changing
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• Are based on a shared vision of all key stakeholders

• Are based on scientific knowledge, adopted by 
continual learning and monitoring 

The New Zealand Sustainable Seas National Science 
Challenge also has agreed EBM principles that specifically 
and importantly include tikanga Māori (see Figure 2.1):49 

• A co-governance and co-design structure that 
recognises the Māori constitutional relationship 
and mana whenua at all levels (whānau, hapū, 
iwi), together with the guiding principles of mauri, 
whakapapa, kaitiakitanga, mātauranga-a-iwi and 
mātauranga-a-hapū

• Place and time-specific, recognising/understanding 
the ecosystem as a whole in all its ecological 
complexities and connectedness and addressing 
cumulative and multiple stressors

• Acknowledgement of humans as ecosystem 
components with multiple values

• Long-term sustainability as a fundamental value, 
in particular maintaining values and uses for future 
generations

• Collaborative and participatory management 
throughout the whole process, considering all values 
and involving all interested parties from agencies and 
iwi to industries, whānau, hapū and local communities

• Clear goals and objectives based on knowledge

• Adaptive management, appropriate monitoring and 
acknowledgement of uncertainty50 51 

The literature highlights that EBM represents an approach 
that is largely still under-developed yet boasts the flexibility 
to accommodate changing conditions in rapidly declining 
environments. EBM possesses several other advantages 
including flexibility – EBM does not negate different 
paradigms and world views, rather it seeks to balance those 
interactions. Unlike other approaches to management, 
EBM can be implemented concurrently with other existing 
management plans hence it need not be considered a cut 
and dry replacement to any existing scheme. Furthermore, 
EBM is an integrative and cooperative approach between 
sectors, stakeholders and users at every level of society 
hence EBM should be more accessible and inclusive 
of sections of society that would not have the ability to 
participate otherwise. EBM in this sense can be perceived 
as a democratisation of ocean management.52 

A major advantage of EBM is this flexibility in application 
thus being able to be applied on a case-by-case basis 
according to the unique needs and circumstances of 
a particular marine environment and its respective 
jurisdiction. Flexibility is partly due to the open 
interpretation of the varying definitions of EBM yet the 
flexibility must be balanced with measures to ensure 
consistency, fairness and equity.

The most significant challenge to implementing EBM, 
however, is striking the elusive balance between neoliberal 
economic interests and environmental sustainability goals. 

Figure 2.1: Sustainable Seas National Science Challenge EBM diagram51
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The two objectives have often been thought to be mutually 
exclusive. Innovative thought, however, needs to be applied 
to creating economic opportunities in a way that ensures 
the welfare and longevity of ecosystems while mitigating 
the trade-offs that often take place between the two goals. 

EBM then provides a new way to conceptualise resource 
management in a way that redefines our relationship with 
our environment not just as anthropocentric users, but as 
ecocentric participants who are important components of 
the living ecosystem. Adopting such a view creates a new 
and unique opportunity for Aotearoa New Zealand as a 
nation to align our practices with our values as a bicultural, 
prosperous and environmentally sustainable nation built 
upon the foundations of the Treaty of Waitangi based on 
a good faith partnership between Māori and Pākehā. In 
this respect, there is an opportunity for New Zealand to 
contribute to the developing definition of EBM by adding 
to the existing rhetoric of authentic power sharing models 
at the interface of tikanga Māori and mainstream New 
Zealand environmental law, policy and practice where 
Indigenous communities are authentically represented 
thus normalising the presence of Indigenous peoples 
within an EBM context. 

Aswani referred to the value of Indigenous customary 
practices and traditional ecological knowledge that 
shapes them. Indigenous peoples have an affinity 
and a familiarity with the world around them that has 
gradually been developed over time and space. As noted 
above with tikanga Māori, Indigenous people’s legal 
systems are generally non-prescriptive, non-adversarial 
and non-punitive and tend to be based on ecocentric 
metaphysical relationships within the environment. In 
Te Ao Māori, as noted above, this relationship between 
humans and nature can be understood through tikanga 
concepts such as whānaungatanga (inter-relationships) 
and whakapapa (ancestral links to the physical and 
metaphysical environment). 

Kahui and Richards even shared some similarities 
between tikanga Māori and EBM by asserting that prior to 
colonial contact, Ngāi Tahu, the largest South Island tribe, 
practiced EBM through kaitiakitanga among other tikanga 
practices but the authors did warn that such a comparison 
be approached cautiously.53 Indigenous customary 
management practices may reflect EBM in some ways but 
it is also important to regard them as independent. Aswani 
referred to such similarities as being mere intersections 
that allow for hybridisation.54 Rather than a synonymous 
approach to resource management, Aswani asserted that 
a world view – expressed as a normative approach – that 
correlates harmoniously with what EBM is capable of 
achieving, should be the focus for Indigenous peoples 
hence his enthusiasm for hybridisation.55 It is also important 
that Indigenous peoples retain traditional ecological 
knowledge and customary practices separate and distinct 
from EBM so that Indigenous practices are not co-opted 
and redefined by political processes, as is the current case 
in New Zealand with some tikanga Māori concepts such 
as kaitiakitanga for example. An acknowledgement of 
the distinct nature of both tikanga Māori and EBM would 

ensure that the role of Māori as kaitiaki for example, will not 
be dulled by policy, mainstream law and misinterpretation, 
which allows Māori to retain the mana to decide how 
kaitiakitanga is to be enacted within an EBM hybrid 
context, or conversely, how EBM is to be implemented 
within a kaitiakitanga framework. 

Tikanga Māori then could correlate harmoniously with 
EBM generally by focusing on what EBM is striving 
to achieve, not necessarily how to achieve its ends 
highlighting again the flexibility of EBM. In saying that, 
a similar advantage of tikanga Māori is also its flexibility, 
which is context-specific. It would appear however that 
given tikanga Māori focuses on relationships and the 
physical and metaphysical world, process is as important 
as the outcomes sought to maintain mana (rights, interests 
and responsibilities), rangatiratanga (authority) and 
tautuutu (reciprocity and balance).

It is important to also involve Māori as Treaty of Waitangi 
partners to progress EBM in New Zealand in a meaningful 
way. A word of caution however. Given the commercial 
drivers behind many Māori corporations, another 
challenge is whether the wairua (spirit) of tikanga Māori 
such as kaitiakitanga would be subdued by neoliberal 
economic interests. Kia tupato – be careful!

While Indigenous involvement is important, it is just 
as important to ensure that processes for adopting 
and adapting EBM are carried out in a manner that is 
inclusive of local Māori communities along with others 
who are directly invested in the sustainability, longevity 
and wellbeing of the local environment. EBM, moreover, 
allows for power to be shared more with Māori and other 
Indigenous peoples. According to the Great Bear Initiative 
and the Marine Plan Partnership for the Pacific North 
Coast in British Columbia, Canada, power sharing and 
consensus, building among stakeholder partners, including 
First Nations communities, shifted significantly.56 Thus, EBM 
could potentially allow Māori to take a more proactive role 
with authentic power sharing in the management of coastal 
marine environments as envisaged in the Treaty of Waitangi. 

Placing tikanga Māori at the forefront and sharing 
power with Māori through authentic Treaty partnerships 
when implementing EBM in New Zealand would place 
New Zealand in a powerful position as a global leader 
in carrying out transformative EBM. A well-executed 
approach that magnifies the principles of good faith 
and partnership underscored by the Treaty of Waitangi 
and that meets the diverse commitments to Indigenous 
peoples enunciated in the United Nations Declaration 
on the Rights of Indigenous Peoples 2007 provides an 
opportunity to normalise Indigenous participation in 
sustainable resource management on the world stage.

Furthermore, the adoption and adaptation of EBM within a 
tikanga Māori and mainstream New Zealand law interface 
context creates an incredible opportunity for New Zealand 
to become a world leader in implementing EBM that results 
in the revolutionary change that Berkes57 referred to. EBM 
and tikanga would also allow us to tailor any potential EBM 
strategy around our unique legal, political and constitutional 
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circumstances and in a manner that is compatible with who 
we are and who we aspire to be as a bicultural, prosperous 
and environmentally sustainable nation. 

The next section will discuss in some detail the application 
of the RMA and how Māori have attempted to reconcile, 
adopt and adapt tikanga Māori and mainstream 
environmental law to suit their rangatiratanga aspirations 
within an EBM context. 

4.  The RMA and Māori interests – 
right to culture model 

Compared to many other countries, New Zealand has 
an alleged robust regulatory process for environmental 
regulation of natural resources that includes important 
protections for Māori interests. The principal legislation for 
regulating the use of New Zealand’s physical environment 
is the RMA, which refers to a set of Māori interests.58 
Prior to the enactment of the RMA, the Crown rarely 
acknowledged that it had a Treaty of Waitangi-based duty 
to exercise stewardship over the environment, to include 
Māori in decision-making, nor did it pay any heed to the 
impact of environmental change on Māori. Consequently, 
Māori were pushed into the social, political and economic 
margins. 

The RMA ushered in a new era of environmental 
sustainability and acknowledgement of Māori interests 
in the environment as noted in s 5 of the RMA, where 
its statutory purpose is to “promote the sustainable 
management of natural and physical resources”.59 
Sustainable management is defined in the RMA as:60

… managing the “use, development, and protection of 
natural and physical resources in a way, or at a rate, 
which enables people and communities to provide for 
their social, economic, and cultural well-being and for 
their health and safety while” sustaining potentiality 
of resources to meet future needs, safeguarding 
the life-supporting capacity of the ecosystems, and 
avoiding, remedying and mitigating adverse effects on 
the environment. 

Along with the purpose in s 5, there are three other 
(although not exclusive) key Māori sections – ss 6, 7, and 8 
– that form the completion of this compulsory and integral 
component of the RMA. Accordingly, all decision makers 
must “recognise and provide for … the relationship of 
Māori and their culture and traditions with their ancestral 
lands, water, sites, wāhi tapu [sacred sites], and other 
taonga [treasures]” in s. 6(e),61 have “particular regard” to 
“kaitiakitanga” [guardianship by the tangata whenua (local 
Māori community)] in s. 7(a),62 and to “take into account 
the principles of the Treaty of Waitangi” in s 8.63

All planning and decision-making then under the RMA 
are subject to these sections within the purpose of the 
RMA which includes any recommendations made by 
local authorities under s 171 (recommendations of local 
authorities).64 The 2001 Judicial Committee of the Privy 
Council decision of McGuire v Hastings District Council65 
indicated that these sections – 6, 7 and 8 – override 

directions of later sections of the RMA including those of 
s 171 when they are in conflict.66 Moreover, these sections, 
though not exclusively tikanga Māori, do contain critical 
elements to enable the upholding of tikanga Māori 
customs. In recent case law, the strength of ss 6(e), 7(a) 
and 8 provisions protecting Māori interests were required 
to be borne in mind at every stage of the planning process 
in the 2014 Environment Court decision of Ngāti Makino 
Heritage Trust v Bay of Plenty Regional Council. The Court 
concluded:67 

[19] We acknowledge that McGuire v Hastings District 
Council emphasised the provisions of Part 2 of the 
Act, sections 6, 7 and 8 – in particular the relationship 
of Māori and their culture and traditions with their 
ancestral lands, water, sites, waahi tapu and other 
taonga be recognised and provided for, and particular 
regard be given to kaitiakitanga and the principles of 
the Treaty of Waitangi. 

All decision-makers then must take these sections into 
account when exercising functions and powers under the 
RMA including the important place of the “principles” of 
the Treaty of Waitangi.

These Māori interests under the RMA and other statutory 
provisions reflect a “right to culture model” in that they 
focus on “stewardship”, the “relationship” of Māori with 
their environment, and “effective participation” in decision-
making that may impact on Māori, not an authentic 
partnership with political authority guaranteed to Māori as 
envisaged in Treaty of Waitangi in 1840. 

Treaty of Waitangi principles
The Treaty of Waitangi is the founding constitutional 
document of New Zealand society. One of New Zealand’s 
greatest jurists, Lord Cooke of Thorndon, speaking extra-
judicially concluded that the Treaty of Waitangi/Te Tiriti o 
Waitangi 1840 is simply the “most important document in 
New Zealand’s history”. 68 The Judicial Committee of the 
Privy Council added that “the Treaty records an agreement 
executed by the Crown and Māori, which over 150 years 
later is of greatest constitutional importance to New 
Zealand”69 that provides Māori the opportunity to walk in 
both worlds.70 Unfortunately, the legal status and political 
significance of the Treaty has ebbed and flowed through 
time from a “sacred compact”71 to a “simple nullity”,72 from 
a “fraud”73 to the “Māori Magna Carta.”74

In 1987, a significant High Court decision by Chilwell J 
suggested that Māori cultural and spiritual values should 
be considered when determining the general interests of 
the public, which redefined the legal position of the Treaty 
of Waitangi at the time. Justice Chilwell held:75 

There can be no doubt that the Treaty is part of the 
fabric of New Zealand society. It follows that it is part 
of the context in which legislation which impinges 
upon its principles is to be interpreted when it is 
proper, in accordance with the principles of statutory 
interpretation to have resort to extrinsic material. 

To this end, the Court was of the opinion that the Treaty 
was relevant despite the fact it was not part of legislation 
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at the time. By identifying the Treaty as “part of the fabric 
of New Zealand society”, Chilwell J also came close to 
regarding the Treaty as a constitutional document that 
could, in effect, influence all legislation. It was a major 
departure from the earlier views that a Treaty was a 
“simple nullity” or that a Treaty of cession, such as the 
Treaty of Waitangi, could only be enforced in the Courts if 
it had been incorporated into municipal law.76

Regarding the incorporation of the Treaty of Waitangi 
into municipal law and as noted above, s 8 of the RMA 
explicitly states: 

Treaty of Waitangi — In achieving the purpose of this 
Act, all persons exercising functions and powers under 
it, in relation to managing the use, development, and 
protection of natural and physical resources, shall take 
into account the principles of the Treaty of Waitangi (Te 
Tiriti o Waitangi). 

Although there has been controversy over the 
interpretation of the two texts of the Treaty of Waitangi/Te 
Tiriti o Waitangi, the Courts and the Waitangi Tribunal have 
referred to the “principles” of the Treaty which are referred 
to above in s 8. To summarise, the Treaty principles 
include, inter alia:77 

• Duty to act in good faith and in partnership78

• Protection of Māori interests, taonga and development 
– the duty of the Crown is not just passive but 
extended to active protection of Māori people in the 
use of their lands and waters “to the fullest extent 
practicable”79 

• The Government must be able to make informed 
decisions

• To remedy past Treaty of Waitangi grievances80

• The Government has the right to govern in exchange 
for the exercise of rangatiratanga (control and 

authority) over resources as listed in Article 2 without 
unreasonable and undue “shackles”81   

All persons exercising functions and powers then under the 
RMA as cited in s 8 “shall take into account the principles 
of the Treaty of Waitangi (Te Tiriti o Waitangi)”.82 The word 
“shall” introduces a compulsory element for consideration 
within decision-making of Part 2 provisions in the RMA, 
and as such, affect[s] the discretion [of the decision-
maker].”83 The compulsion to take into account the Treaty 
was supported by the 2014 Supreme Court decision of 
Environmental Defence Society Inc v New Zealand King 
Salmon Co Ltd.84 The decision emphasised the obligatory 
requirement of s 8, RMA, for decision-makers which also 
encapsulates s 6(e) and s 7(a) at the same time85 and has 
both procedural and substantive implications.86 

An important Treaty principle noted above is the right 
of the Crown “to govern”, which means Parliament can 
make laws and decisions for the community.87 The right 
to govern then does not permit unreasonable restrictions 
on the right of a duly elected Government to follow its 
chosen policy.88 However, this Treaty of Waitangi right to 
govern was in exchange for the protection of the exercise 
of rangatiratanga (control and authority) over resources 
as listed in Article 2 of the Treaty.89 Furthermore, the 
Treaty principles make it clear that this right to govern is a 
“duty to act reasonably and in good faith as a partnership 
between Pākehā (non- Māori) and Māori”. 90 

Another key Treaty principle is the active duty to protect 
Māori interests, which includes protecting taonga (all that 
is treasured), and to identify the full history and evidence 
of taonga91 under s 6(e).92 The duty to protect Māori 
interests then is a relationship of tangata whenua with 
the natural resources93 that obliges an assessment of any 
impact on Māori interests in the resources.94 

Consultation is another important Treaty of Waitangi 
principle where the Government, inter alia, “must make 

Waka, Napier
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sure that it was [is] informed in making decisions relating 
to the Treaty”. 95 Substantively, consultation requires being 
fully informed by having full and timely information96 and 
being informed:97

… sufficiently as to the full implications for the hapū of 
what exactly was proposed, or of how to give effect to 
some of the hapū’s customary practices, early enough 
in the decision-making process. 

Procedurally, consultation requires a procedurally active 
inquiry. Consultation then is not merely passing on 
information for the iwi/hapū “to deal with” – a passive 
action – but is a high test or an active inquiry with Treaty 
partners.98 Consultation as a Treaty principle requires the 
fulfilment of both the substantive and procedural elements. 
All local authorities and even a public listed company 
“cannot purport that it has no obligation to consider 
tangata whenua issues or to consult with the relevant 
parties” 99 which inaction is “hurtful and disrespecting of 
rangatiratanga”. 100 Performing consultation in such an active 
manner would indicate that the Crown and local authorities 
are fulfilling their duty to act reasonably and in good faith.

The Treaty principle of remedying past grievances is 
another important principle but is not a responsibility of 
local authorities and hence does not come within the 
scope of s 8.101 Section 8 does not give power to remedy 
Treaty claims, however, as noted in the 2012 Environment 
Court decision of Norris v Northland Regional Council:102

[10] …A hapū or iwi’s history, traditions and relationship 
with a site, how it was acquired or lost by the iwi 
or hapū, and the kaitiaki role the iwi or hapū play in 
relation to a site, are matters that we assume may be 
canvassed in support of a Treaty claim and can also be 
explored in the RMA process.103 

Although the RMA is not an avenue to remedy Treaty 
claims, associated with those claims are issues that local 
authorities can recognise and inevitably will provide for in 
the future through Treaty settlements.

To carry the point further, the High Court recently in 
its 2017 decision of Attorney-General v The Trustees of 
the Motiti Rohe Moana Trust and New Zealand Māori 
Council104 afforded regional councils and the Minister of 
Conservation authority to:105

… exercise functions in respect of the coastal marine 
area to manage the effects of fishing not directly 
related to the biological sustainability of the aquatic 
environment as a resource for fishing needs, but 
only to the extent strictly necessary to manage those 
effects … a regional council may exercise all functions 
in respect of matters Māori, provided they are not 
inconsistent with the special provision made for Māori 
interests under the Fisheries Act 1996. 

This devolution of powers to regional authorities may 
indicate the government’s recognition that local authorities 
may be better placed to address complex, ecosystem-
based challenges such as poor terrestrial management 
that results in loss of biodiversity and poor ecosystem 
health across land, freshwater and coastal boundaries. The 

High Court decision may also open an opportunity for the 
government and its agencies to share or even transfer its 
powers with local Māori authorities where relevant and 
appropriate.

A further seminal common law development was the 
recent 2017 Supreme Court decision of Proprietors of 
Wakatu v Attorney-General.106 Although not a Treaty 
claim per se, the decision was a claim about the rights 
of Māori land owners to hold the Crown to account in 
circumstances where the Crown agreed to act on their 
behalf in fulfilling the terms of an early land purchase 
contract in New Zealand. The Supreme Court determined 
that the Crown had a legal fiduciary duty to Māori owners 
to act on their behalf in fulfilling the terms of the purchase 
contract and that it failed to act in their best interests as 
any trustee of property or land is required to do. 

The Crown argued that it did not have such a legal 
fiduciary duty in relation to the Māori landowners and 
that it was acting in its governmental capacity. And in 
that capacity, the government was acting in a manner 
similar to the rationale of Prendergast CJ in the infamous 
1877 Wi Parata v Bishop of Wellington107 decision of the 
Supreme Court where he held that “the Crown is the sole 
arbiter of its own justice” when acting in its governmental 
capacity. The Crown therefore had no legal duties that 
applied to itself and it could acquit itself. The Supreme 
Court disagreed on the basis that the Crown was acting 
on behalf of Māori landowners in relation to their land and 
was then acting as a trustee with concomitant fiduciary 
duties. The decision will increase the scope of Treaty 
claims by Māori landowners and alleged Crown breaches 
of fiduciary duties although the full implications of the 
decision are still evolving.

The above Treaty of Waitangi principles as enunciated 
by the New Zealand courts and the Waitangi Tribunal 
along with the specific Māori provisions within the RMA 
appear then to provide sufficient protection of Māori rights, 
responsibilities and interests as well as plenty of scope 
for Māori participation in environmental natural resource 
governance and management. 

RMA contradictory objectives
Ironically, the main overriding political intent of the RMA 
has been to reduce regulation of land and water resources 
in order to expand agricultural exports and to increase 
value in the global economy.108 Such a contradiction has 
actually weakened the interpretation and application of the 
legislation enabling primary production without sufficiently 
protecting ecosystems, or associated Māori and other 
cultural values, on which it depends.109

Regional and territorial councils also have legislated 
responsibilities under the Local Government Act 2002 to 
provide for democratic and effective local government that 
recognises the diversity of New Zealand communities. 
A “quadruple bottom line” approach to local resource 
management is supposed to ensure attention to cultural 
wellbeing alongside economic, social and environmental 
well-being which policy reflects responses to the 
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historic marginalisation of Māori from central and local 
government planning and legislation.110

Both the RMA and Local Government Act are potentially 
enabling statutes for Māori, requiring decision-makers 
to “consider” the Treaty principles of partnership, 
participation and protection. The RMA provides specific 
recognition of Māori rights and interests including special 
regard to Māori in Part 2. The Part 2 sections for the first 
time enabled explicit recognition of cultural values in 
statutory planning processes, not only tangible aspects 
but also the relationship of Māori and their culture and 
traditions with natural resources which emphasises the 
need to consider Māori world views.

Elusive balancing acts
Effectively the Part 2 Māori provisions are a balancing 
exercise and are ultimately subordinate to the RMA’s 
purpose. The weak incorporation of Māori values to fit 
the Crown’s agenda to expand agricultural exports and 
to increase the nation’s competitive value in the global 
economy means that in practice, Māori perspectives 
are a “consideration” to be weighed alongside other 
considerations, rather than a fundamental institution of the 
planning system.111

Further limitations for Māori involvement in the 
application of ss 6(e), 7(a) and 8 include the absence 
of compulsion to accord weight to Māori rights and 
interests and to provide meaningful outcomes for 
Māori, the lack of incentives to use s 33 RMA transfer 
of powers to Māori authorities – which it appears has 
not been implemented. Section 36B joint management 
agreements have seldom been used and Māori authorities 
have similarly not used the s 188 RMA provision that 
enables iwi to be heritage management authorities. 
Other limitations include the lack of capacity building 
and funding initiatives and the lack of central government 
direction given there is currently no consistent direction 
for Māori to engage in marine and coastal or across all 
environmental management using Māori frameworks 
and systems. Accordingly, critics argue that current New 
Zealand legislation cannot provide for an authentic shared 
bicultural partnership to natural resource governance and 
management or even an opportunity for Māori to manage 
resources in a manner consistent with mātauranga and 
tikanga Māori cultural practices and beliefs.112

The current legislative framework recognition of key 
Māori cultural concepts and values under the RMA and 
other statutes then is important. However, it is often 
adopted and adapted from Māori traditional forms and 
foundations based on mātauranga and tikanga Māori, 
which means that Māori concepts in legislation are 
often “lost in translation” by being wrenched out of their 
cultural context and are in effect redefined within the 
legal system.113 The cultural and political context is crucial 
to understanding the cultural concept and its appropriate 
application in resource management for example, as 
noted by Lord Cooke of Thorndon who observed: “In law, 
context is everything”.114 

Furthermore, through this recognition, integrated policy 
and legislation has the potential to create space for Māori 
knowledge, customary practices and involvement in 
resource management typically denied in other post-
settler nations. Nevertheless, an inherent contradiction 
exists in the current New Zealand resource management 
policy and legislative regime whereby policy and 
regulatory systems recognise Māori rights, interests, 
values and concepts but they are still not provided for or 
given effect to in practice. Practical implementation is a 
key challenge.

Recently, EDS even noted:115 

Māori matters are not simply things the system has to 
address or “do”, akin to legislative design or consenting 
mechanisms. They need to pervade all tiers of the 
system – norms, system architecture and mechanisms 
– so that Māori perspectives are fully integrated, 
not treated as an add-on, afterthought, or a group 
of matters placed in opposition to (or as grudging 
concessions to) a dominant Western paradigm. To treat 
them as a separate theme would deny their potential 
for synergies with other matters and partition Māori 
issues from their broader systemic context. That 
said, and for the same reasons, they must receive 
particularly close attention within themes. 

These Māori interests reflect a right to culture model in 
that they are not aimed at granting political authority to 
Māori but rather focus on stewardship, the “relationship” 
of Māori with their environment, and effective participation 
in decision-making that may impact on them.116 As a 
result of these provisions, when a local council draws up 
development plans or grants resource consents to carry 
out some activity, it must first consider the implications of 
the plan and consent on the tangata whenua’s customary 
law as it relates to kaitiakitanga for example. However, 
these interests do not appear to be advancing the interests 
of Māori. As the Waitangi Tribunal has stated many times, 
iwi and hapū feel side-lined by the RMA consent process.117 
Part of the challenge lies with the weak statutory directions 
to “take into account” the principles of the Treaty and 
the fact that Māori groups are one of many stakeholders 
and Māori interests are one of several other competing 
interests including the overall commitment to sustainable 
development. Additionally, s 36A of the RMA explicitly 
states that neither an applicant nor a local authority has a 
duty to consult any person (including Māori). 

The RMA was amended in 2005 to strengthen the role for 
Māori by creating an obligation to consult with tangata 
whenua in the preparation of a proposed policy statement 
or plan if Māori may be affected by the policy or plan. 

A further amendment provided for public authorities 
and iwi to enter into “joint management agreements” 
under which decisions taken have the legal effect of a 
decision of the local authority.118 But joint management 
agreements have only been used on a few occasions. In 
addition, local authorities now must have regard to iwi 
management plans in the preparation of their own plans 
and policy statements. Regional policy statements must 
set out the resource management issues of significance to 
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the region’s iwi authorities. There is also provision under 
the RMA for local authorities to transfer functions to iwi 
authorities in s 33, RMA, after following a requirement of 
special consultation under the Local Government Act. 

Despite the introduction of enhanced consultation 
requirements and provision for the consideration of 
iwi management plans, the current RMA regime has 
not empowered iwi. A major challenge has been the 
weak impact of iwi management plans. Regional or 
district plans are not required to be consistent with iwi 
management plans. There is no requirement to consider 
iwi management plans when determining whether to 
grant resource consents. The RMA is also silent as to 
the purpose and content of iwi management plans. 
Consequently, iwi management plans tend to be uneven 
in style and content. Furthermore, iwi management plan 
quality depends on the extent to which iwi have the 
resources “to get legal and technical advice, consult on 
and develop the plan, and to engage in RMA processes”. 119 
The Waitangi Tribunal has even called upon the Ministry 
for the Environment to “step up with funding and expertise, 
to ensure that [Māori] are not prevented from exercising 
their proper role by a lack of resources or technical 
skills”. 120 Māori communities often struggle to keep up 
with the paperwork associated with resource consent 
applications and planning.121 

Mana Whakahono a Rohe – Iwi Participation 
Arrangements
Due to the shortcomings noted above, in December 2015 
the Government introduced a proposal to amend the RMA 
in the Resource Management Amendment Bill 2015 in 
December that year and included in the suite of changes 
the notion of Mana Whakahono a Rohe “iwi participation 
arrangements” (IPAs).122 Parliament subsequently enacted 
the Resource Legislation Amendment Act on 6 April 
2017. The amendment offers the potential to improve 
partnerships given IPAs are intended to strengthen 
the current iwi management plans.123 The amendment 

further aims to provide more meaningful and effective 
iwi participation in resource management processes 
by placing a statutory obligation on local authorities “to 
invite iwi to form an iwi participation arrangement”. 124 
The proposal provides a statutory process for negotiation 
between iwi and local authority as well as a mechanism 
for reviewing and monitoring that relationship. It is hoped 
that by introducing a compulsory requirement to invite iwi 
to establish IPAs, the amendment will improve consistency 
in iwi engagement in plan development.125 

After the Resource Management Legislation Bill was 
introduced to Parliament, an alternative to IPAs was 
proposed in relation to the management of freshwater 
resources.126 The Ministry for the Environment’s Next steps 
for fresh water: Consultation document (February 2016) 
proposed the new mechanism of Mana Whakahono a 
Rohe, which shares many similarities with IPAs hence 
the inclusion of Mana Whakahono a Rohe in s 58M of 
the RMA .127 However, unlike the IPA process, the Mana 
Whakahono a Rohe process is iwi-initiated.128 In addition, 
the scope of Mana Whakahono a Rohe in 2016 went 
further than participation in plan-making processes 
to include “consenting, appointment of committees, 
monitoring and enforcement, bylaws and regulations and 
other council statutory responsibilities.”129 

The most recent Ministry for the Environment document in 
2018 barely mentioned iwi and hapū except as stakeholders 
with regional councils and other practitioners.130 The 
document provides guidance for stakeholders involved 
in the freshwater planning process, which gives effect to 
the limit-setting requirements of the NPS for Freshwater 
Management 2014. The document was amended in 
August 2017 but did not fundamentally alter the role 
of limits in the Statement. The most recent 2018 Land 
and Water Forum document stated that outstanding iwi 
rights and interests create uncertainties in the freshwater 
management system and should be resolved between the 
Crown and iwi otherwise the long-term durable framework 
for management of freshwater will be difficult, costly and 

Tekapo River
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time consuming.131 Perhaps an ominous sign for Māori 
authorities is the fact that neither of the latest documents 
include Mana Whakahono a Rohe mechanisms.

Under the 2016 policy, it may have been possible under the 
Mana Whakahono a Rohe programme for iwi to negotiate 
agreements that were akin to those negotiated by iwi in 
Treaty of Waitangi settlements such as the co-management 
agreements contained in the Waikato-Tainui and Whanganui 
River Treaty settlements referred to below. However, the 
latest 2018 policy shift emphasised that outstanding iwi 
rights and interests are to be resolved at the national rather 
than the local level, with the Crown. However, in a broader 
resource management context, Mana Whakahono a Rohe 
have recently been included in ss 58M-58U of the RMA, 
which legislative amendment is a promising opportunity for 
empowering iwi and hapū rangatiratanga and recognising 
mātauranga and tikanga Māori.

Some local authorities are incorporating other specific 
provisions to enable rangatiratanga and kaitiakitanga, 
including provisions that promote customary management. 
The Auckland Unitary Plan in 2017 is commendable in 
this respect because it recognised the following issues of 
significance to Māori and iwi authorities in the region:132

• Recognition of the Treaty of Waitangi/Te Tiriti and 
enabling the outcomes that Treaty settlement redress 
is intended to achieve

• Protection of mana whenua culture, landscapes and 
historic heritage

• Enabling of mana whenua economic, social and 
cultural development on Māori land and Treaty 
settlement land

• Recognition of the interests, values and customary 
rights of mana whenua in the sustainable management 
of natural resources including integration of 
mātauranga and tikanga in resource management 
processes

• Increasing opportunities for mana whenua to play a 
role in environmental decision-making, governance 
and partnerships

• Enhancing the relationship between mana whenua 
and Auckland’s natural environment including 
customary uses 

The latest Auckland Unitary Plan in June 2018 recognises 
the following for Māori authorities in the region:

• Recognition of the principles of the Treaty of Waitangi 
and of mana whenua values through involvement 
of mana whenua in resource management 
decision-making

• Mana whenua input into management plans, 
involvement in built heritage and archaeological 
matters, and undertaking kaitiakitanga responsibilities 
including in relation to monitoring, discovery 
procedures and providing mātauranga Māori input

• Establishment of an ongoing Mana Whenua Forum133 

The Auckland Unitary Plan’s strategic legislative framework 
ensures that objectives and policies are supported by rules 
that direct and enable engagement with Māori and iwi 
authorities in order to achieve those relevant objectives 
and policies. 

Devolution of powers
The Department of Conservation is responsible for the 
New Zealand Coastal Policy Statement and the Ministry 
for Primary Industries is responsible for administration and 
protection of fisheries. But as noted above, the High Court 
recently afforded in its 2017 decision of Attorney-General 
v The Trustees of the Motiti Rohe Moana Trust and New 
Zealand Māori Council134 regional councils and the Minister 
of Conservation authority to:135

… exercise functions in respect of the coastal marine 
area to manage the effects of fishing not directly 
related to the biological sustainability of the aquatic 
environment as a resource for fishing needs, but 
only to the extent strictly necessary to manage those 
effects … a regional council may exercise all functions 
in respect of matters Māori, provided they are not 
inconsistent with the special provision made for Māori 
interests under the Fisheries Act 1996. 

This devolution of powers to regional authorities may 
indicate the government’s recognition that local authorities 
may be better placed to address complex, ecosystem-
based challenges such as poor terrestrial management 
that results in loss of biodiversity and poor ecosystem 
health across land, freshwater and coastal boundaries. The 
High Court decision may also open an opportunity for the 
government and its agencies to share or even transfer its 
powers with local Māori authorities where relevant and 
appropriate under s 33 “Transfer of Powers” or even ss 
58M-58U Mana Whakahono a Rohe arrangements. 

Authentic Treaty of Waitangi partnership
The continued ability for Māori to exercise rangatiratanga 
over the natural environment as anticipated by the Treaty 
of Waitangi/Te Tiriti o Waitangi in 1840 is inadequately 
provided for under the current legislative regime, including 
the RMA, given that Māori are not positioned as equal 
partners in decision-making and management processes. 
Rather, the Crown’s institutions and frameworks such as 
the RMA position Māori as stakeholders reinforcing the 
marginalisation, compromise and exclusion of tikanga 
and mātauranga Māori from environmental management 
in substantive ways. In effect, the current hegemony of 
legislation and policy challenges the progressive potential 
of mātauranga and tikanga Māori resource management 
practices which is a significant barrier to holistic EBM 
and empowering of Māori governance and management 
that must be addressed for future policy and legislative 
frameworks.

When rangatira signed the Treaty of Waitangi in 1840, what 
was ceded and guaranteed has been a matter of intense 
political debate. The English version alleges that rangatira 
ceded their right to govern or sovereignty (kawanatanga) 
to the Crown but they retained their chieftainship (tino 
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rangatiratanga) over Māori resources and taonga (all 
that they treasure). The principle of partnership was 
emphasised in the 1987 Court of Appeal decision of New 
Zealand Māori Council v Attorney-General136 where the 
Court concluded:137

The treaty signified a partnership between Pākehā and 
Māori requiring each partner to act towards the other 
reasonably and with the utmost good faith. 

The Courts have confirmed that the Treaty partnership 
does not give Māori a veto power,138 nor does it exempt 
Māori from the law.139 In a resource management context, 
partnership is about providing weight and balance in 
decision-making processes to ensure Māori interests 
and rights are taken into consideration.140 The 2014 
Environment Court decision of Ngāti Makino Heritage Trust 
v Bay of Plenty Regional Council141 added:142

[33] As we understand the Treaty of Waitangi, if the 
principle of partnership is to be applied, it requires 
a mutual respect between the Treaty partners, and 
by broader implication between members of the 
community, to the relationship and requirements of 
each party in respect of the resource. 

In reconciling concepts of enduring rangatiratanga with 
Crown governance in a modem environmental resource 
management context, the Waitangi Tribunal asserted:143

The Treaty gives the Crown the right to govern, 
but in return requires the Crown to protect the tino 
rangatiratanga (full authority) of iwi and hapū in 
relation to their “taonga katoa” (all that they treasure). 
The courts have characterised this exchange of rights 
and obligations as a partnership. 

In a resource management context then, the Treaty allows 
the Crown to put in place laws and policies to control the 
sustainable use and development of the environment. 
But in doing so, the Crown must, to the greatest extent 
practicable, protect the authority of iwi and hapū in 

relation to taonga – lands, forests, fisheries, waters, flora 
and fauna and the ecosystems that support them, wāhi 
tapu, pā and other important sites – so that they can fulfil 
their obligations as kaitiaki.144

Thus, one of the key continuing Treaty of Waitangi 
rights and responsibilities held by Māori is to exercise 
rangatiratanga in the governance and management of 
natural resources through their own forms of local, regional 
and even national self-government or through joint-
management regimes, iwi planning agreements, Mana 
Whakahono a Rohe arrangements, and co-management 
agreements at the various levels.

The Treaty relationship between the Crown and Māori 
is now characterised by the principles of the Treaty of 
Waitangi, which is an attempt to achieve an authentic 
harmonious partnership between both groups in the 
modern constitutional climate. But the Crown and its 
respective agencies have reinforced their authority 
granted through kawanatanga from Article 1 of the Treaty 
of Waitangi to make laws and govern in accordance with 
the constitutional process, while the promises from Article 
2 to uphold the principle of rangatiratanga have not been 
met. Consequently, what has ensued is the marginalisation 
and displacement of Māori groups and their respective 
mātauranga and tikanga Māori which has been replaced 
by formal statutory and judge-made law.

The challenge for Māori and the Crown then is for Māori 
to exercise rangatiratanga and to practice customary 
governance and management within contemporary New 
Zealand society, including resource management, which 
means that new and innovative post-colonial alternatives to 
the current failing resource management system are required. 

Treaty of Waitangi settlement legislation
Treaty of Waitangi settlements rather than the RMA are 
proving to be the major catalyst for recognising and 
protecting Māori environmental interests in mātauranga, 
tikanga and taonga Māori. Treaty settlements are realising 
new partnerships, and memoranda of understanding and 
other formal and informal relationships that are proving 
effective. The Waitangi Tribunal has even characterised the 
RMA as being “fatally flawed” due to its inability to require 
decision makers to act, paradoxically, in conformity with the 
Treaty of Waitangi.145 Referring to the s 8 RMA provision to 
“take into account” the principles of the Treaty of Waitangi 
(Te Tiriti o Waitangi), the Waitangi Tribunal noted as early 
as 1993, two years after the RMA was enacted:146

Implicit in the requirement to “take into account” 
Treaty principles is the requirement that the decision-
maker should weigh such principles along with other 
matters required to be considered, such as the efficient 
use and development of geothermal resources (to 
which “particular regard” must be given under s 7 [to 
kaitiakitanga]). The role and significance of Treaty 
principles in the decision-making process under the 
[RMA] Act is a comparatively modest one. 

The Waitangi Tribunal added:147

Wairau Bar
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It is difficult to escape the conclusion that the Crown 
in promoting this legislation has been at pains to 
ensure that decision-makers are not required to act in 
conformity with, and apply, relevant Treaty principles. 
They may do so, but they are not obliged to do so. In 
this respect, the legislation is fatally flawed. 

The Waitangi Tribunal continued:148

It is inconceivable that Maori would have signed the 
Treaty had they not been assured that the Crown 
would protect their rangatiratanga over their valued 
resources for as long as they wished. In return, they 
exchanged the power of governance. … The Crown is 
under a clear duty under the Treaty to ensure that the 
claimants’ taonga is protected. The partnership which 
the Treaty embodies and represents requires no less. 

The Waitangi Tribunal then recommended an amendment 
to the RMA (emphasis added):149

The tribunal finds that the Resource Management Act 
1991 is inconsistent with the principles of the Treaty in 
that it omits any provision which ensures that persons 
exercising functions and powers under the Act are 
required to act in conformity with the principles of the 
Treaty of Waitangi. … The tribunal recommends that 
an appropriate amendment be made to the Resource 
Management Act providing that in achieving the 
purpose of the Act, all persons exercising functions 
and powers under it, in relation to managing the use, 
development and protection of natural and physical 
resources, shall act in a manner that is consistent with 
the principles of the Treaty of Waitangi 

In contrast, Treaty settlement legislation can impose 
specific requirements on local government to work with or 
enable tribal and hapū entities in resource management 
recognising traditional, historic, cultural and spiritual 
associations of specific Māori entities to the environment, 
and potentially provide for the authentic exercise of 
rangatiratanga and kaitiakitanga within the respective 
tribal rohe (territory). Hence, Treaty settlements currently 
offer more opportunities for Māori to work within their 
own tikanga and to exercise customary management 
mechanisms. Treaty of Waitangi settlements then are 
about settling past and contemporary grievances with the 
Crown and moving into a more transformative forward-
looking space of engagement as Treaty partners and 
customary rights and responsibility holders. 

Co-management models – Waikato, Te Urewera 
and Whanganui 
Co-management frameworks for environmental 
management represent a new era in Treaty of Waitangi 
settlements. Under such arrangements, responsibilities for 
duties, functions and powers under the RMA are vested, 
to varying degrees, in tribal entities.150 Such arrangements 
provide opportunities for Māori involvement in EBM. For 
example, the Waikato-Tainui Raupatu Claims (Waikato 
River) Settlement Act 2010 established the Waikato 
River Authority – a statutory body that brings together 
tribal entities with authority over the Waikato River. The 

Waikato River Authority is also the sole trustee of the 
Waikato River Trust whose role is to fund projects that 
meet the purpose of the Authority. The Authority consists 
of 10 board members who are appointed by the Waikato 
River iwi and Ministers of the Crown. The Waikato-Tainui 
Raupatu Claims (Waikato River) Settlement Act 2010 
grants functions and powers to the Authority and provides 
for co-management by the Crown and iwi through the 
development, implementation and ongoing review of 
an integrated river management plan for the Waikato 
River and a Waikato-Tainui environmental plan which 
has the same legal weight as a regional policy statement 
regulated by regional councils. Such a Māori-Crown 
co-management initiative, in alliance with the community, 
was unprecedented in New Zealand in the 20th and 21st 
centuries. 

There is also provision for joint management agreements 
between local authorities and the Authority to work 
together to carry out certain duties, functions and powers 
under the RMA related to the Waikato River and its 
catchment which offers further possibilities for integrated 
EBM approaches that share the responsibility, power 
and agency that are necessary for successful Māori 
involvement in resource management.

The Crown will however, neither acknowledge nor declare 
full ownership over natural resources by iwi and hapū. 
But recent Treaty of Waitangi settlements have resulted 
in several natural areas being designated as legal entities 
that effectively own themselves but, unlike the Waikato 
River, are governed and managed by a board comprised of 
Crown and iwi representatives.151 The Te Urewera Act 2014 
acknowledges Ngāi Tūhoe as kaitiaki and tangata whenua 
of Te Urewera and removes the status of Te Urewera as a 
National Park vested in the Crown. Consequently, the land 
became a “legal entity” with all the rights, powers, duties 
and liabilities of a legal person.152

In a similar manner, the Te Awa Tupua (Whanganui River 
Claims Settlement) Act 2017 recognises the intrinsic 
mana of the environment itself and empowers iwi to share 
in management responsibilities through a trust, Te Pou 
Tupua, constituted equally of tribal and governmental 
members to co-manage the Whanganui River. The Act 
provides the Whanganui River its own legal status – Te 
Awa Tupua – as a legal person recognising Te Awa 
Tupua as an indivisible and living whole compromising 
the Whanganui River from the mountains to the sea 
and incorporating all of its physical and metaphysical 
elements153 which reflects the understanding of 
Whanganui iwi of the ecosystem as a whole and its 
connectedness and complexity. 

The legal status of Te Awa Tupua must be recognised 
and provided for by persons exercising or performing a 
function, power or duty under an Act if the exercise or 
performance of that function, power or duty relates to the 
Whanganui River, or if an activity within the Whanganui 
River catchment affects the Whanganui River and if, and 
to the extent that, the Te Awa Tupua status or Tupua te 
kawa (customary practices) relates to that function, duty 
or power.154 These provisions appear to potentially be an 
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integrated EBM approach within a rohe and in a manner 
that is consistent with the mātauranga, tikanga and kawa of 
Whanganui iwi and hapū. 

The Te Urewera Act 2014 and the Te Awa Tupua 
(Whanganui River Claims Settlement) Act 2017 then 
recognise the mana of the natural resource itself and the 
rangatiratanga and mana of the local iwi and hapū through 
what appears to be an authentic Treaty of Waitangi 
partnership underpinned by mātauranga and tikanga. 
The provisions appear to reflect movement towards 
collaborative approaches to natural resource governance 
and management resulting in much anticipated positive 
changes to resource management in New Zealand 
including hopefully, EBM. Consequently, it is hoped that 
cultural, social and environmental values and priorities will 
not be outweighed by entrenched neoliberalist economic 
values, and enduring and sustained reverence and respect 
for EBM emerges that integrates mātauranga and tikanga 
Māori as originally envisaged in the Treaty of Waitangi.

The recognition of the independent autonomy of the 
Whanganui River roughly accords with the customary 
view that rivers possess their own mana (authority) and 
mauri (life force). Like the Waikato-Tainui Raupatu Claims 
(Waikato River) Settlement Act 2010, the focus in the Te 
Awa Tupua (Whanganui River Claims Settlement) Act 
2017 is on the future health and well-being of the river 
and its people. And measures are provided to facilitate 
tribal engagement in the RMA planning and consent 
making processes associated with the river.155 But by 
vesting the river with legal personality, the government 
has effectively side-stepped the issue of ownership.156 
The tribes thus cannot gain any benefit from use of the 
resource, which is a concern. 

Moreover, while the Whanganui and Waikato River tribes 
have a greater say in RMA decisions, they cannot stop for 
example, the issuing of natural resource consents over the 
river to extract or divert water or build dams on them.157 
Such an outcome for the Whanganui is a far cry from the 
recommendation made by the Waitangi Tribunal that the 
river in its entirely be vested in the tribes which would 
mean that any resource consent application would require 
the tribe’s approval.158 

These recent Treaty of Waitangi co-management 
agreements then promote tribal engagement in RMA 
regulatory processes yet they remain directed at the 
right to culture in so far as they are limited to effective 
participation and the overall objective of restoring and 
protecting the health and wellbeing of the rivers for future 
generations.159 Tribes are not granted the right to give 
their free, prior and informed consent in relation to the 
use of the rivers for hydroelectric projects for example.160 
The Whanganui and Waikato River tribes cannot stop 
the issuing of natural resource consents over the river to 
extract, or divert water or build dams on them. Nor do they 
gain any benefit from use of the resource. And the issue of 
water ownership over rivers remains unresolved. 

The Waitangi Tribunal has even been heavily critical of the 
use of Treaty settlements to stop gaps in the RMA in its 
2011 Ko Aotearoa Tenei Report when it observed:161

It is disappointing that the RMA has almost completely 
failed to deliver partnership outcomes in the ordinary 
course of business when the mechanisms to do so 
have long existed. It is equally disappointing that Māori 
are being made to expend the potential of their Treaty 
settlement packages or customary rights claims to 
achieve outcomes the Resource Management Law 
Reform project (now two decades ago) promised 
would be delivered anyway. 

There are of course other co-management agreements 
including the customary fisheries regulations, which 
significantly allow for iwi to establish bylaws in relation 
to the taking of kai moana (seafood) that may also be 
reflective of aspects of EBM. Tangata whenua may 
establish mataitai reserves – areas where tangata whenua 
manage all non-commercial fishing by making bylaws 
– following consultation with the local community – ie 
people who own land in the proximity of the proposed 
mataitai reserve.162 Reserves can only be applied for over 
traditional fishing grounds and must be areas of special 
significance to the tangata whenua. Tangata whenua may 
establish bylaws for the reserves, which may restrict or 
prohibit the taking of a particular species within a mataitai 
reserve. However, the process of establishing reserves 
and the bylaws themselves are heavily scrutinised by 
the Minister of Fisheries, which again undermines tribal 
rangatiratanga as envisaged in the original Treaty of 
Waitangi partnership. 

Special legislation
Special legislation is a further innovative initiative 
that enables the development and implementation of 
integrated management that empowers tangata whenua 
rangatiratanga and kaitiakitanga and is simultaneously 
reflective of EBM. Three such examples are the Hauraki 
Gulf Marine Park Act 2000, the Fiordland (Te Moana 
o Atawhenua) Marine Management Act 2005 and the 
Kaikoura (Te Tai o Marokura) Marine Management Act 2014.

Each example refers to special legislation that is place-
specific and recognises and understands both the values 
of the associated ecosystem as a whole and the need to 
address cumulative and multiple stressors. The ecocentric 
acknowledgement of humans as ecosystem components 
with multiple values has resulted in the establishment 
of collaborative and participatory stakeholder working 
groups that recognise the Māori constitutional relationship 
based on the Treaty of Waitangi/Te Tiriti o Waitangi, mana 
whenua and mana moana at all levels and is mindful of 
the guiding concepts of whakapapa, kaitiakitanga, mauri, 
mātauranga-a-iwi and mātauranga-a- hapū. Long-term 
sustainability is, moreover, a fundamental value with clear 
intent to maintain values and uses for future generations. 
The strategies and plans that have been enabled by 
these special statutes include clear goals and objectives 
based on knowledge – Māori and non-Māori – and are 
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mindful of the need for adaptive management, appropriate 
monitoring and acknowledgement of uncertainty.

The Sea Change – Tai Timu Tai Pari initiative is an 
aspirational spatial plan under the Hauraki Gulf Marine 
Park Act 2000 that advocates ecosystem-based and Māori 
resource management and governance and is a result of 
a marine spatial planning exercise led a by co-governance 
partnership between Hauraki tangata whenua and local 
government in collaboration with various agencies and 
stakeholders.163 The plan was co-designed resulting in four 
overarching concepts that appear to be innovative and 
disruptive of the status quo: 

 1. Kaitiakitanga – guardianship

 2.  Mahinga Kai Pātaka Kai – replenishing the food 
basket

 3. Ki Uta Ki Tai – ridge to reef, mountain to sea

 4. Kotahitanga – prosperous communities 

The plan reflects a strong sense of te ao Māori and 
advocates for strategies and initiatives that enable and 
empower mana whenua to lead tikanga-based resource 
management within a broader EBM context. The plan 
then is a new departure from the current New Zealand 
resource management ad hoc, disparate and inadequate 
management approaches. Within an EBM context, the 
innovative plan also provides an opportunity to disrupt the 
status quo that simply is not working to improve sustainable 
and tangible environmental and cultural outcomes. 

5. Some formative conclusions 
It is unthinkable that Māori would have signed the Treaty 
of Waitangi in 1840 had they not been guaranteed that the 
Crown would protect their rangatiratanga over their valued 
natural resources (taonga) for as long as they wished, and 
that the taonga would continue to be available, accessible 
and affordable. In return, Māori exchanged the power of 
governance, which was a reciprocal acknowledgment of 
the mana of both Treaty partners. The Crown is under a 
clear duty under the Treaty of Waitangi then to ensure 
that Māori claimants’ mana over taonga is protected. The 
exercise of mana for Māori communities on the other 
hand includes, inter alia, the mātauranga and tikanga 
Māori right and responsibility to secure the protection and 
perpetuation of natural resources for future generations. 

Tikanga and mātauranga Māori philosophy, laws and 
methodologies over natural resource management 
were, moreover, guaranteed in the Treaty of Waitangi. 
Furthermore, tikanga and mātauranga Māori appear to be 
congruent with contemporary EBM best practices over 
natural resources. The emphasis in the RMA for Māori, 
however, is on a right to culture model and not political 
authority or proprietary rights to appropriately exercise 
tikanga rights and responsibilities over natural resources 
as envisaged in the Treaty of Waitangi. 

In addition, the current New Zealand resource 
management policy, regulatory and legislative regimes 
recognise Māori rights, interests, values and concepts 

in the RMA and other statutes, but they are still neither 
provided for nor given substantive effect to in practice. 
Translating sections in a statute into practical and positive 
substantive outcomes for Māori resource management 
do not necessarily follow each other. The practical 
implementation of statutory provisions has been a key 
challenge for Māori and indeed, for all New Zealanders, 
such as the specific purpose and Māori provisions in ss 5, 
6, 7 and 8 of the RMA. 

The Waitangi Tribunal even acknowledged as early as 1993 
that the role and significance of the Treaty of Waitangi 
principles in s 8 were modest given that decision-makers 
are neither required nor are they obliged to act in 
conformity with, and to apply, relevant Treaty principles. 
The RMA devolves powers and rights to local authorities 
but it does not, paradoxically, devolve Treaty of Waitangi 
responsibilities with this transfer, which the Waitangi 
Tribunal acknowledged when it prophetically concluded 
at the time that the RMA is itself inconsistent with the 
principles of the Treaty. 

The challenge of practical implementation of other RMA 
statutory provisions for Māori should also follow suit 
including, where appropriate and inter alia, ss 33 (transfer 
of powers), 36B ( joint management agreements), 58M-
58U (Mana Whakahono a Rohe), 66(2)(c)(ii) (reference 
to iwi planning documents), 171 (recommendations by 
territorial authorities to consider ss 5-8) and 188 (potential 
iwi heritage management authorities). 

Treaty of Waitangi settlements rather than the RMA, 
however, are proving to be the major catalyst for 
recognising and protecting Māori environmental 
interests in mātauranga, tikanga and taonga Māori. 
Treaty settlements are also realising new partnerships 
between Māori organisations and the Crown, including 
local authorities. The co-management agreements with 
the Waikato-Tainui, Te Urewera and Whanganui tribes 
are poignant recent examples. The efforts to introduce 
IPAs, Mana Whakahono a Rohe in the RMA, and special 
legislation initiatives such as the Sea Change – Tai Timu 
Tai Pari marine spatial plan also go some way towards 
promoting effective iwi participation in RMA processes. 

But again, like the co-management agreements in Treaty 
settlements such as the Waikato-Tainui Raupatu Claims 
(Waikato River) Settlement Act 2010, the Te Urewera Act 
2014 and the Te Awa Tupua (Whanganui River Claims 
Settlement) Act 2017 and other legislation, the emphasis 
is on consultation and effective participation in decision-
making under the RMA – a right to culture model – not 
rangatiratanga and EBM over natural resources. 

There is no legitimate reason under the RMA why 
local authorities cannot involve the tangata whenua 
in 21st century New Zealand as authentic Treaty of 
Waitangi partners in the sustainable EBM of natural 
resources, except perhaps a lack of political will, 
institutional inadequacies, organisational capacity and 
a lack of resources for both local authorities and Māori 
communities. Yet authentic bicultural partnerships in 
decision-making processes should be substantively and 
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procedurally normative. Given the increasing frequency of 
Treaty of Waitangi settlements, co-management and joint 
management agreements, iwi planning arrangements, 
Mana Whakahono a Rohe arrangements and other 
special legislative initiatives such as the Sea Change 
Tai Timu Tai Pari marine spatial plan, and the Auckland 
Unitary Plan 2017, a feasible option to empower the Treaty 
partnership, and as a show of good faith, is to transfer 
official jurisdiction to iwi and hapū authorities, at least in 
part initially, and then more over time to allow Māori to 
effectively administer a particular area of the environment 
within the tribal rohe. Such a radical option has been 
possible since the enactment of the RMA in 1991 under ss 
33 and 188, and more recently in ss 36B164 and 58M-58U.165 

Furthermore, the Treaty of Waitangi relationship between 
the Crown and Māori ought to be characterised by the 
original principles of the Treaty of Waitangi of power 
sharing, which is an attempt to achieve an authentic 
harmonious partnership between both groups in a 
modern, post-colonial constitutional climate. Given 
that the current resource management status quo is 
ad hoc, disparate, inadequate and is literally destroying 
the environment and the “clean, green” image of New 
Zealand – which has, incidentally, far reaching neoliberalist 
economic, as well as social, cultural and environmental 
ramifications – then as a country we need to make some 
sweeping radical changes. 

Given that the RMA is currently under review, perhaps 
another appropriate amendment is to ensure that local 

authorities and decision-makers act in a manner that 
is consistent with the principles of the Treaty. In 1993, 
two years after the enactment of the RMA, the Waitangi 
Tribunal even recommended an appropriate – yet radical 
for the time – amendment to the RMA. The Tribunal 
recommended that all persons exercising functions and 
powers under the RMA shall act in a manner that is 
consistent with the principles of the Treaty of Waitangi,166 
which is a mandatory, not discretionary, provision that 
would certainly strengthen the Treaty partnership and, it is 
hoped, the well-being of the environment. 

The adoption of authentic Māori rangatiratanga power-
sharing arrangements based on this Treaty of Waitangi 
constitutional partnership and original Treaty principles, 
the effective implementation of statutory provisions 
already in the RMA and other legislation; and adopting 
and adapting EBM integration constructed on international 
best practices but fit for purpose for our country that 
appropriately acknowledges the Treaty partnership 
and tikanga Māori, it is asserted, are further radical but 
measured options to consider as possible ways forward for 
improving sustainable resource management in Aotearoa 
New Zealand that are suitable for Māori, suitable for the 
environment and therefore suitable for the nation. 

Kei raro i ngā tarutaru, ko ngā tuhinga o ngā tūpuna. – 
Beneath the herbs and plants are the writings of  
our ancestors.167

Maketu taiapure
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1. Introduction
In Working Paper 1 we considered what the system should 
be aiming for by looking at our ethics and principles. The 
remaining piece of the puzzle, of course, is how we get 
there. This is what the rest of the project (structural and 
operational features) seeks to explore.

Resource management norms – like ethics, principles, 
and objectives – apply to all people, not just to public 
authorities. For example, it is as "wrong" for an individual 
to kill a kiwi as it is for authorities to fail to punish that 
person for doing so. Similarly, how we achieve our aims 
is as much about the actions of private people as it is 
about the actions of government. Every day, individuals, 
businesses and sectors of society make choices that, 
collectively, can lead us towards our objectives.1  Most 
people either want to do the "right thing" or are pressured 
to do so by strong social norms, which offers powerful 
incentives for positive private action. 

However, in Working Paper 1 we defined the "system" in a 
more specific way: the set of public interventions by which 
New Zealand manages its environment/resources. In this 
project we are focused on what public actions can be taken 
– the systemic frameworks we create through legislation, 
institutions, economic instruments and incentives – to 
allow and encourage positive actions to happen, while 
preventing and discouraging negative actions.2  So the 
project is not so much about changing hearts and minds 
directly as it is about looking at the public framework within 
which hearts and minds can be changed. This chapter 
explores why we might want the system to intervene. The 
following chapter then considers what that means for the 
specific roles the system needs to play.

2.  Is the system the only way to 
achieve our objectives?

Focusing only on public interventions – the system – 
seems like a straightforward enough distinction. But at 
its most basic, public authorities can intervene in a wide 
range of things. The real issue is whether they should. Are 
there occasions where we should categorically not use 
public interventions to influence outcomes, and instead 
let private persons get on with doing it themselves? If 
so, what test should we use to determine what those 
occasions are? 

The rationale for having a resource management system 
can be cast in many different ways. We can give it a 
constitutional or political flavour – what limits should be 
placed on government power? Do we embrace a liberal 
or a disciplinarian (directive) approach to government?3 
Equally, it can be cast as a moral question – when is it 
right for others to constrain my freedom of choice? We can 
even give it an economic bent – to what extent should free 
markets be influenced or "distorted" by restrictions?4  

People sometimes simplify this tension to one between 
"planning" (usually referring to command and control type 
regulation) and "markets" (the ability of people to freely 
enter transactions concerning resources in which there are 
property rights). The imposition of urban limits (beyond 
which a city is not allowed to sprawl) is a prominent 
example. If I pay the full cost (including infrastructure 
and environmental impacts) for a property 10 kilometres 
outside Auckland, why should I not be able to build what I 
want on it?5  

We prefer to take a more detached view of the question. 
First, we recognise that there are no absolute answers. 
While political history shows a never-ending battle 
between ideologies based on social cohesion and 

Outcomes

Ethics, principles,  
objectives, rules

Norms: what outcomes 
should we seek?

Methods: how do we 
achieve those outcomes?

Actions within 
the "system":  

public interventions

Actions outside  
the "system":  

private choices

Figure 3.1: The relationship between norms, methods and outcomes. Arrows indicate the direction of influence. Public 
interventions can cause outcomes directly (such as funding the operations of the Department of Conservation), but it is more 
common for them to cause outcomes by influencing the behaviour of private persons (such as through regulation or economic 
incentives). In this project, we are focused on those methods that fall within the system – being our set of public interventions. 
The upward arrows on the left indicate evaluative feedback loops: the outcomes that we witness can change both our norms 
and our methods.
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individual freedom, no one ideology has ever been 
absolute. The most dogmatic neoclassical capitalist 
will recognise some point at which public intervention 
is justified in managing resources.6  Similarly, the 
most dedicated socialist will accept that some private 
transactions between people will always occur. 

Secondly, there are no static answers to such questions. 
Whether it is appropriate for the system to intervene 
changes not only across ideology and personal conviction, 
but with varying circumstances over time. What someone 
thinks was beyond the pale for the system to influence 
yesterday may now seem sensible and even necessary 
for it to influence – or even control – tomorrow. Town 
planning, for example, was initially more to do with military 
concerns than environmental health.7  Environmental 
degradation and social change is now showing us that 
our circumstances change our convictions as much as our 
convictions shape our circumstances.8 

In practice, however, the really hard debates usually 
happen only around the fringes of what is acceptable. It 
is not often that New Zealanders fundamentally question 
interventions that have, for a long time, been firmly within 
or outside the scope of the system.9  In other words, 
expectations change slowly. Anyone would willingly 
protect residents living by an industrial facility from toxic 
smog. Regulation for human health is at the heart of the 
system.10  At the other extreme, very few people would 
accept that heritage protections could be put on a 10-year-
old building. 

Figure 3.2: A pictorial representation of the role of the 
system in achieving our objectives. The black arrows 
represent people’s actions. Our ethics and objectives 
(the top layer) are, in practice, moulded by a wide range 
of practical incentives (the middle layer), which then 
determine outcomes (the bottom layer). The system – the 
"doughnut" in the middle layer – is simply a way for public 
intervention to influence people’s actions by providing 
incentives that would not otherwise exist. The hole in the 
doughnut represents people’s actions where the system 
does not intervene. The boundary of the system (the 
red line) is therefore of crucial importance. This means 
the doughnut can expand or contract depending on the 
reasons why we accept public intervention.

The System

Incentives

Outcomes

Objectives

Such extreme examples are unlikely to change in the 
foreseeable future. However, at the fringes we are 
witnessing shifting attitudes about what the system should 
do. In the neoliberal enthusiasm of the late 1980s, we saw 
a contraction of the doughnut in Figure 3.2, but now we 
seem to be witnessing a gradual expansion. Consider 
fresh water, for example. In a world in which fresh water 
is abundant and assumed to be so well into the future,11  
there is a less obvious need for a legal framework to 
allocate its consumption proactively.12  Like the air we 
breathe, the idea is that anyone who wants it can have it, 
as long as the effects of obtaining it are acceptable. That 
no longer holds true in parts of New Zealand. Yet there is 
still intense debate about the extent to which the system 
should proactively allocate fresh water. Change often 
produces friction. 

Particular topics like this, which exist at the boundaries of 
the current system, are explored in the following chapter 
when we look at the roles the system should have. Other 
examples include urban growth and design, environmental 

Heritage buildings, Whanganui

Figure 3.3: Public intervention and private choice in managing resources. Depending on one’s ideological perspective and 
preference, and as a result of physical and social circumstances changing over time, some issues can shift between the sphere 
of private choice and public intervention (shown by the orange arrow and fuzzy middle ground). The horizontal yellow arrow 
indicates that the system influences both public and private action. 

Ethics, principles, objectives, rules

Actions within the "system": 
public interventions

Actions outside the "system": 
private choices
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enhancement, "amenity" issues, and climate change 
adaptation. The concern of this chapter, however, is 
higher-level: to consider the general test we should use to 
determine what those roles are. 

3. Rationales for intervention
We will probably never be able to produce exhaustive, 
concrete, and legally enshrined lists of topics (like urban 
development, biodiversity protection, the allocation of 
water) in which the system should and should not play 
a role. What is more fruitful is to consider the reasons 
we think public intervention is justified when managing 
resources. Instead of asking what should be influenced by 
the system, we can ask why something should be. 

Assumptions about public and private action
An important first question is what our starting 
assumptions should be. Do we believe in the freedom 
of the individual or the power of the collective? Do we 
assume that total private freedom of action is the "natural" 
state of things, and that we only deviate from that to the 
extent that it is absolutely necessary?13  That has been 
the dominant perspective in New Zealand in recent times 
(especially where economic factors are in play) and a 
strong assumption of liberal thought more generally.14  
Even the language of a public "intervention" implies that 
we are interfering with something that is otherwise a 
natural order. The Productivity Commission has quite 
rightly told us to demand "a justification for the use of 
regulatory power".15  We do not regulate for the sake of 
it. But we also need to be careful that this kind of phrase 
does not come with an unspoken presumption that the 
threshold for regulation is extremely high, or something to 
be inherently resisted. 

An alternative would be to start with the premise that 
people are inherently part of a collective enterprise: a 

society or culture. On this view, the bestowal of many 
individual freedoms (including defined property rights) 
is still essential to the wellbeing of society, but private 
freedom of action is by no means a universal assumption 
when we live together on a finite resource base (including 
land).16  New Zealand’s current cultural paradigm does not 
reflect this idea; shadows of the "Think Big" projects and 
closed-door decision making of the Muldoon era still loom 
large in the public consciousness of a New Zealand that 
closely associates neoliberal policies with the defence of 
personal freedom. But parliamentary sovereignty at least 
makes a different mindset possible.17

Question for discussion: 

•  Should we assume that total private freedom of 
action is the "natural" state of things, and that 
we only deviate from that to the extent that it is 
absolutely necessary?

This debate is certainly interesting, and it provides a 
useful platform for people to air their ideological views.18  
In practice, though, our starting point may make little 
real difference to the outcome. Public intervention – the 
most commonly cited example being regulation – can 
be described either as a justified restriction on private 
freedom or as the proper action of a government that 
represents the voice of society. The real question is simpler 
and less ideologically charged: whether public intervention 
or private freedom can be justified as more useful than 
the other in any given context.19  We shouldn’t assume 
one is better – private persons are not inherently "bad" or 
greedy, and government is not inherently incompetent or 
draconian.20  Each brings a different set of strengths and 
weaknesses, and is accountable in different ways.21 What 
we need is not an ideological manifesto but a general 
rationale for public intervention. That would probably never 
be a legal test, enshrined in legislation. But a common 

Figure 3.4: A simplified illustration of topics that may be inside and outside the scope of the system. The yellow part of the 
spectrum indicates topics where the grounds for intervention are partly debatable, or may be shifting. 

•  Protecting 
people 
against 
activities that 
affect their 
health

Harm to 
human health

Environmental 
harm

Landscape 
and amenity

Allocating  
public resources

Environmental 
enhancement

Allocating 
land

•  Protecting 
the natural 
environment 
from harm

•  Protecting 
landscapes, 
viewshafts

•  Protecting 
historic 
heritage

•  Enhancing 
urban 
amenity

•  Determining 
who gets to 
use resources 
that are not 
privately 
owned, 
such as 
fish, wildlife, 
freshwater, 
air, coastal 
space etc

•  Repairing 
previous 
damage 
caused to 
the natural 
environment

•  Although 
some 
interventions, 
such as 
Treaty 
grievances, 
tenure 
review, and  
compulsory 
acquisition 
are still 
possible 
within the 
system

Within scope of the system Outside scope of the system



3. THE RATIONALE FOR PUBLIC INTERVENTION 49

understanding – at least for the foreseeable future – is still 
extremely important to address tensions up front when 
designing a system. 

Figure 3.5: Ideological assumptions about the proper role 
of the system, or of government, can distract us from what 
is usually a common question: which of private action or 
public intervention is more desirable?
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There are many options available.22 Some may be mutually 
compatible and form a package. For example, in the 
context of urban planning, the Productivity Commission 
has identified three rationales for intervention: to 
internalise externalities, to provide public goods, 
and to coordinate land use with water and transport 
infrastructure.23 In the sections that follow we briefly 
canvass and evaluate some possible tests. 

One further point should be made explicit here. The most 
meaningful question is usually not whether some public 
intervention is justified, but rather what form it takes; 
command and control regulation, for example, is a very 
different way to influence behaviour than something more 
passive like an education campaign. We are not thinking of 
the system as only a set of coercive regulatory powers.24 It 
has much more nuanced tools available than that.25

Test 1: Are there externalities?
One traditional "economic" approach to resource 
management is to say that public intervention is 
appropriate where negative externalities exist. These are 
sometimes referred to as "spillover" effects.26 A negative 
externality is, essentially, created when a person does 
not bear the full cost of his or her actions.27 That leads 
to distorted price signals and inefficient markets. For 
example, I create an externality if I discharge effluent 
into a river, because the effects are felt and paid for 
by downstream users rather than myself. If I build a 
five-storey building that cuts off the viewshaft or creates 
shading for a neighbour, that also creates an externality. 
Hardin’s concept of the "tragedy of the commons" can be 
seen as a problem of externalities,28 and climate change 
is a good example of this: the effects of greenhouse gas 
emissions in the United States or China are felt not just by 
those countries, but all over the world. Urban planning is a 
fertile area for externalities, since the proximity of people in 
cities creates many spillover effects between them.

The task of public authorities is said to be to correct or 
"internalise" externalities by imposing (at least part of) 
their true cost on those who created them.29 The idea is 
that if someone has to pay for an impact (or suffer it him or 
herself ), that person can then choose whether an action 
is actually worth it or not after taking that impact into 
account. Bearing the actual costs of one’s actions leads, at 
least in economic terms, to efficient and therefore optimal 
outcomes not just for the individuals affected, but for 
society as a whole.30 Under this paradigm, government is 
not in the business of driving particular kinds of resource 
uses, or shaping people’s behaviours, except to prevent 
the harm that they cause to those who have not agreed to 
be harmed.

There are different ways to internalise externalities, but 
all require a degree of public intervention. By definition, 
private persons (markets) do not account for them, 
so externalities are one example of what is generally 
described as a "market failure". So, for example, we could 
calculate or estimate the financial cost of harm and 
impose it on the person causing it (such as through a tax 
or charge).31 We could, alternatively, impose regulation 
either to prevent the harm from occurring in the first place, 
or to mitigate it to an acceptable level. In some cases, we 
could even privatise the components of the environment 
to which harm is being done (such as common land 
or water), which would in theory provide an incentive 
for people to defend their own private property rights 
and bargain with each other to reach the most efficient 
outcome.32 All of these methods have their attractions, but 
some have significant downsides.33

Should we, then, rely on the concept of internalising 
externalities as our yardstick for when public intervention 
is appropriate, and hold that anything beyond that is 
government "overreach"? To flip this on its head, if we 
cannot see an externality crying out for internalisation, 
would we be happy for authorities to stand by and do 
nothing? Is resource management truly about "regulating 
the effects on the natural environment of development Grey Lynn, Auckland
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in the built environment" – that is, dealing with 
externalities?34

A lot probably depends on what we think an externality is 
in practice. The concept is often fuzzy. In its defence, some 
may say that this rationale can extend to many things 
people might not necessarily expect from a traditional 
"neoclassical" economic standpoint.35 But it can mean 
different things to different people. For example, imagine 
that you can’t stand the sight of a modernist monstrosity 
nestled among a row of quaint nineteenth-century villas. 
Is that a "cost" that is being imposed on you without 
your consent and needs to be internalised to the owner 
or developer? How do we even attempt to monetise or 
measure such costs (or, indeed, benefits) where people’s 
opinions differ wildly?36 What about a scenario in which 
a river is polluted, but all those living along its banks or 
using it directly don’t really care (or they are compensated 
for their loss)? Does someone living at the other end 
of the country bear the "cost" of that pollution, or have 
all externalities been internalised?37 And what about 
managed retreat in the context of climate change if, for 
example, we wish to prevent development in vulnerable 
areas? If people choose to bear the risk of investing in 
and developing land that may be under water in 50 years’ 
time, are there really externalities here?38 Should the 
government do anything about it? 

In our view an externality is a useful concept, but some 
concerns can be raised about using it as a strict rationale 
for public intervention: 

• The language of externalities, especially if used 
narrowly, could be used to artificially constrain the 
scope of public intervention when it may still be 
desirable from a long-term societal perspective. It may 
tend towards short-term management, not long-term 
strategy. It seems questionable whether proactive 
measures like subsidising electric vehicles or providing 
policy support for renewable electricity can be justified 
as the internalisation of an externality. 

• A strict approach to spillovers might also 
disenfranchise those who may be affected in less 
tangible or measurable ways (eg effects on future 
residents or future generations, or effects on the 
values of Māori). It may also disenfranchise nature 
itself if we take a strongly anthropocentric approach 
to externalities. For example, do reductions in water 
quality truly harm those who value natural amenity, or 
do they harm the ecosystems that are valued?39 

• We may not know what the true costs of a person’s 
actions, which need to be internalised, are – until they 
are felt. That may be too late. This is especially the case 
where cumulative or "slow-burn" environmental issues 
are at play. 

• Internalising externalities is primarily about preventing 
harm,40 not improving wellbeing. If we assume that the 
latter follows from the former, it could pose problems 
where we need to claw back historical damage that 
cannot easily be attributed to people’s current actions 
(environmental restoration). It may pose constraints 

even if we simply want to make things better for future 
generations (enhancement). For example, increasingly 
we are appreciating that we cannot stabilise the 
climate only by reducing future greenhouse gases – we 
need to take positive action to remediate damage 
through the creation of carbon sinks. There may 
also be more to effective urban planning than just 
preventing harm. Excessive regulation can stifle the 
innovation of the private sector, and ultimately it is 
futile to treat dynamic cities as something that can be 
micromanaged, but the roles of planning and planners 
can help to stimulate positive behaviour (which some 
may characterise as "place shaping").41

• As with economic approaches to resource 
management more generally, there may be a risk that 
treating harm as a technical or accounting matter 
means we fail to change our attitudes and ethics 
concerning environmental wellbeing (which are partly 
responsible for our behaviour in the first place).42 
Although much depends on how we understand the 
concept of externalities and the way in which we 
internalise them, we question whether the primary 
objective of the system is to reach economically 
efficient outcomes. Many things are inefficient from an 
economic standpoint – such as the minimum wage, 
holiday pay, or even animal welfare laws – but they 
are based on widespread ethical beliefs that are of 
overriding importance. People do not express their 
preferences only with their wallets.43 Internalising 
externalities by pricing them may change behaviour 
in a positive direction, but it may also give a licence, 
for those who can afford to do so, to generate socially 
undesirable outcomes.44 Is it too radical, for example, to 
assume that a future "optimal" level of pollution is zero, 
rather than what people might be willing to accept 
now in compensation? 

• A system that only focused on internalising 
externalities would, essentially, be assuming that the 
"invisible hand" of market forces – the sum of individual 
transactions – provides best for all of society’s needs. 
History is increasingly showing us that this assumption 
– and its unruly child trickle-down economics – is not 
all it was cracked up to be. What was good for Adam 
Smith’s self-interested brewer may have also benefited 
the drinker, but what is best for the twenty-first century 
corporation may not be best for the person sleeping 
rough on the street. It is possible, if we want it to, for 
the system to do more to pursue social outcomes.

• In practice, externalities often cannot be fully 
internalised. It may not even be desirable to do so.45 
As such, we also need to ask: To what extent should 
spillovers be allowed? Simply saying that externalities 
should be internalised does not provide an answer to 
that question. We need a more nuanced, value-based 
test for that (including considerations of environmental 
and ecological justice).

• Restricting the ability for the system to intervene 
may undermine the integrated management of 
resources. For example, some have suggested that 
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it is not appropriate for wider issues of public health 
and social equity to be addressed through resource 
management (planning) measures.46 While many 
things outside the resource management system also 
influence social and health outcomes, and those need 
to be coordinated well together, it may be unhelpful 
to remove particular outcomes from the scope of 
a system that is defined by its subject (how we 
manage resources) rather than its objectives (social, 
environmental, economic, etc). If we do not consider 
all kinds of outcomes when we manage resources, 
we may create unexpected adverse effects or avoid 
potential synergies. 

Irrespective of the way in which an externality is 
internalised (regulation, taxation, cap and trade systems, 
privatisation, etc), it is reasonably clear to us that stopping 
spillovers does not account for every role that New 
Zealanders might want the resource management system 
to play. Thus we suggest that while the methods by which 
externalities are internalised can be extremely useful tools 
to change people’s behaviour, internalisation itself is not 
the defining envelope within which the system should 
be constrained. In other words, a system in which all 
externalities are internalised would not necessarily be a 
successful one in achieving our objectives. 

Question for discussion: 

•  Is the internalisation of externalities a sound 
basis on which the resource management system 
should be able to intervene?

Test 2: Market failure more broadly – 
public goods and coordination
When the Rt Hon Simon Upton, on the third reading 
of the Bill that would become the RMA, said that "the 
Government’s focus is now on externalities – the effects of 
… activities on the receiving environments...",47 it reflected 
the spirit of the times. Faith in the workings of the free 
market, a concern for environmental bottom lines, and 
a distrust of direct government management were the 
watchwords of the day. Yet, even then, that focus did not 
entirely reflect the subtler texture of the RMA or the wider 
resource management system that was coming into being 
around it. That system is not just a regulatory one that 
stops people creating externalities. It is about reflecting 
Māori values, recognising the intrinsic value of the natural 
environment, and providing for proactive urban planning. 
Crucially, it is also about providing public goods.

The Productivity Commission has quite rightly highlighted 
the latter as a key role of the urban planning system, and 
the provision of public goods can be seen as an example 
of remedying market failure. Planning, funding and 
delivering network infrastructure (eg pipes in the ground, 
roads, light rail), social infrastructure (eg hospitals, libraries, 
schools) and services (eg public transport) are all a key 
way in which public authorities already directly intervene 
to manage resources. It is not about protecting resources 

from use (or internalising adverse effects); it is about using 
them in a way that has public benefits. 

Because there is a need to align many private actions (eg 
decisions to develop land) and public intervention (eg 
land use restrictions) with public goods (eg macro-level 
transport infrastructure), another reason for intervention 
is the need for coordination.48 There is no point in an 
authority releasing land for development, for example, 
if it cannot be serviced (with water or transport links). 
Equally, there is no point servicing land that is not, due to 
regulatory restrictions, able to be developed. The market 
cannot generally play this coordinating role without some 
form of public intervention, because of the sheer scale of 
coordination needed, and because the provision of public 
goods cannot be controlled by the market. 

Question for discussion: 

•  Is the provision (and coordination) of public 
goods, along with the internalisation of 
externalities, a sufficient basis on which the 
resource management system should be able to 
intervene?

Test 3: Is there a public interest in 
intervention?
While internalising externalities, providing public goods 
and coordinating development are undoubtedly core roles 
of the resource management system, they do not fully 
address the concerns raised earlier when we considered 
externalities. Might we desire the system to intervene, in 
some way, in other situations?

One possible unifying test we could adopt is one of the 
"public interest". It is in the public interest to internalise 
externalities (to prevent polluters benefiting at the 
expense of others), to provide public goods (otherwise 
we might not have a roading network) and to coordinate 
development. But the public interest can also be served by 
intervening for reasons that do not comfortably fit within 
those categories. For example, requiring environmental 
enhancement, allocating rights to use public resources, 
and pursuing outcome-based urban planning are arguably 
not about addressing externalities.49 The concept of 
the public interest as a basis for intervention (including 
regulation) is not, in fact, at all alien to New Zealand’s 
current resource management system, or those of 
overseas jurisdictions. In places, it is mentioned specifically 
in our statute book (eg the public interest in an effective, 
efficient and safe land transport network).50 In others, a 
focus on a broad public interest is strongly implicit.51

The benefit of allowing intervention where there is a 
public interest is that what the "public interest" means can 
change over time, and it can be deployed strategically 
in its pursuit of positive change over time. For example, 
it could encompass a set of incentives to encourage the 
uptake of electric vehicles, funding for community-led 
environmental enhancement measures, or measures to 
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transition land uses to those that are more sustainable 
for the country as a whole (eg to forestry on erodible hill 
country). It would mean that the system could promote 
particular kinds of resource use if they were in the 
public interest, even if they were not directly provided 
by public authorities – such as renewable electricity, 
food production, or mass transit. The public interest 
can also encompass the need not just to protect people 
from the actions of other people, but also to proactively 
shield people from external and non-attributable impacts 
(such as natural hazards, a changing climate, and global 
economic shocks). It is about the concept of resilience. 
It also recognises that outcomes-based urban planning 
is not just about guarding against "bads" or providing 
public goods like infrastructure. It is also about creating 
a wide variety of future-focused strategies to enhance 
the wellbeing of communities and to move our collective 
human endeavour forwards – getting people on bikes, 
reducing criminal activity, encouraging social connection. 

The downside of adopting a public interest test for 
intervention is that it provides the system with less 
certainty and more room for argument. People can have 
legitimate differences of opinion as to whether a public 
interest currently exists (especially when it clashes with 
private interests), and there is no easy way to measure 
how it changes over time. Can anyone specify, for 
example, exactly when climate change became an issue of 
public interest? What about housing affordability?52 And, 
even now, do we consider food security or the allocation of 
fresh water to be matters of public interest, or something 
the market or private dispute resolution should sort out?53 

Thus if we abandon a specific test based on externalities in 
favour of one that is based on a much more nebulous and 
evolutionary concept like the public interest, we recognise 
that it can be a slippery slope to unreasonably intrusive 
regulation. That may make some people uncomfortable, 
and for legitimate reasons; there is, of course, such a thing 
as regulatory "overreach". In many cases, a reasonable 
person will simply know this when she or he sees it,54 and 
the system needs to be cognisant of its dangers.55 

However, there may be dangers in equating overreach 
with anything beyond the internalisation of externalities.56 
What overreach means may need to change over time, 
because the public interest itself can change. There can 
be a degree of public interest in private property, and 
that is also not a sound basis for a distinction.57 One 
way of thinking about the public interest is simply as an 
expression of deliberative democracy; if there is sufficient 
consensus within a community of interest (such as a 
district, region or country) that a measure is needed to 
secure the public interest (a set of community values), 
then it is appropriate to take that measure.58 The public 
interest is here defined by the outcome of a discursive 
process, not by its substance. That may support the use 
of binding collaborative processes, or the empowerment 
of communities to shape their own fate outside strict legal 
tests, especially when questions are more value-based 
than technical (eg visual amenity).59 It is also a sufficiently 

flexible concept to encompass a more ecocentric view of 
the world, if that reflects people’s values. 

Finally, we observe that overreach is often used to refer 
to regulation (and often command and control style 
regulation). In places that seems implicit in the reasoning 
of the Productivity Commission, which expressed its 
reluctance to extend "planning" beyond externalities, 
public goods, and a coordination role.60 But regulation is 
not the only way in which the system can intervene. It can 
provide subsidies; influence investment decisions through 
taxation and charges; and offer behavioural nudges, 
guidance and many other things. Generally, an intervention 
should be no more intrusive than is required to achieve the 
public interest.61 

Question for discussion: 

•  Should the public interest be the basis on which 
a future resource management system can 
intervene?

Test 4: Protecting people from 
themselves
Is it truly enough for the resource management system 
to intervene only where the public interest is at stake? 
We can quite comfortably say that things like urban 
planning, environmental enhancement, and climate 
change mitigation are about furthering the interests of 
society as a whole. Essentially, the system is mediating the 
relationships between the people that make up our society. 
But that test could shut off some other options that we 
need to be aware of. The key question here is how much 
we should trust private persons to look after themselves 
when their actions do not negatively impact others. Do 
public authorities know best how to make people happy, 
healthy and successful in their own lives; or is that an 
unacceptably paternalistic approach? 

Again, there is no hard and fast answer here, and much 
may depend on political persuasion – where you fall on 
a spectrum between Big Brother and anarchy. People 
may sometimes be better left to make their own mistakes 
and face the consequences. But outside the resource 
management system, we can observe that laws frequently 
interfere in private choice, even if the outcomes are not 
clearly "public" in nature. It’s unlawful for me not to wear 
a helmet while riding a bike, even though I am primarily 
risking my own safety. I have agreed to bear the risk, 
so arguably there is no externality to be internalised. 
Seatbelts can be thought of in the same light, as can some 
restrictions on tobacco and alcohol.62 Compulsory private 
Kiwisaver contributions reflect a view that people cannot be 
relied on to save for their own retirement.63 There are many 
examples of where people do not act rationally, or think 
long-term, enough to provide for their own wellbeing,64 and 
where public intervention has been considered desirable to 
protect people from their own bad choices.
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Conceptually, the resource management system is no 
different (even if much is made of the fact the RMA 
assumes people know how to provide for their own 
wellbeing). In some cases, we may need the system to 
make choices for people if they would otherwise harm 
their own interests, or if those choices would be offensive 
to New Zealanders’ sense of the "good life". In Hong Kong 
and Singapore, for example, it is common for people to live 
in highly dense urban environments, including what are 
known as "pod" apartments (containing a bed and little 
else). Should we prevent people making that choice in 
New Zealand’s central cities, even if it is well considered 
(and the alternative is a one-hour commute by congested 
motorways)?65 Should people be prevented from living in 
apartments without balconies, or made to live in houses 
with adequate car parking spaces?66 And what about 
managed retreat as part of climate change adaptation 
efforts – should people be able to choose to bear the risk 
of rising sea levels, flooding, or drought when choosing 
to live or undertake land uses in vulnerable places? What 
does it matter to the public interest if I enjoy a coastal 
property for a few decades before it is swallowed up 
by the sea, if I do so with eyes wide open?67 After all, if I 
choose to buy a car I do not expect it to last forever.

However, if we look harder we may often find an element 
of public interest lying behind "paternalistic" laws. If I fall off 
my bike without a helmet, I might traumatise the driver of a 
car who, through no fault of her own, runs me over. If I fail 
to wear a seatbelt and am in a serious accident, a public 
health system with limited resources may have to support 
me in my recovery. The quid pro quo of a public safety 
net may need to be a degree of public intervention to 
reduce people’s reliance on it. In the resource management 
context, things like pod apartments may also be seen as a 
potential public health issue as much as they are a matter 
of private choice. Failing to provide for adequate parking 
space (without offering alternatives or reducing demand for 

parking)68 may result in less parking room for commuters 
and visitors to the central city generally. 

Climate change adaptation planning also contains 
many elements of public interest, and the Parliamentary 
Commissioner for the Environment has called for greater 
national direction for it to occur effectively.69 As we have 
seen in the last decade, our housing stock and its location, 
density and value is not a solely private concern. Housing 
and communities are not just a way for developers to 
make money; they are social and intergenerational goods 
in which physical durability, social connection, health 
and safety is extremely important. They are not pop-up 
shops. That is less an issue of protecting people from 
their own choices, and more an issue of securing the 
public interest in protecting society from external shocks 
(whether environmental or economic). Furthermore, the 
poor should not be forced to accept the risks of natural 
hazards because they need housing that the rich have 
once enjoyed but no longer deem safe. Final responsibility 
for infrastructure inevitably falls on public authorities too, 
who should not be compelled to build with short-term 
interests in mind. As climate change intensifies, we may 
also come to view our food-producing capacity – where 
we locate different kinds of land use – as being similarly in 
the public interest. 

Question for discussion: 

•  Should the resource management system be able 
to intervene where purely private interests are at 
stake?

Test 5: Distributional choices
There are other aspects of the system that may be 
harder to characterise as being in the public interest. 
A convenient label for these aspects may be how 
distributional choices are made. Two prominent examples 
are how we allocate non-private resources, and how we 
treat Māori within the system. 

Again, much depends on how we define "public". When 
we consider how to allocate the right to use resources 
like fresh water or the occupation of coastal space, we are 
effectively talking about the partial or at least temporary 
privatisation of a public resource, which can sometimes 
be scarce. But how much control do we, as a society, 
expect to have over those choices? Is the public interest 
secured by a system that provides a fair process for 
people to obtain the privilege to use such resources (eg 
a structured tendering process such as the release of 
acreage for mineral exploration)?70 If so, then the system 
is simply playing the role of facilitator or dispute resolver. 
The "market" – who is willing to pay more – generally 
determines substantive choices (where or to whom 
resources are allocated).

But should the system go further and expect public 
resources to be used in a way that furthers the public 
interest? If an asset is owned by a private company then 

Cooks Beach
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it will utilise it in a way that benefits shareholders. So why 
should the "shareholders" of a public resource – society as 
a whole – be treated any differently? Aside from immense 
political hurdles, there are two big challenges here. First, 
it is often endlessly debatable as to what uses are (or are 
not) in the public interest.71 Is it in the public interest to 
extract petroleum, or leave it in the ground?72 Is it in the 
public interest to build a marina, or leave open coastal 
space? People may disagree about such matters. 

Secondly, such choices inevitably do not only have 
potential to benefit the public interest. The reality is that 
they also benefit the private activity in which there is a 
degree of public interest. For example, if we allocate water 
to a hydro-electric company over an agricultural user (or 
vice versa), the system is picking private winners. Similarly, 
we pick winners if we allow an urban development 
authority the power73 to compulsorily acquire land at 
pre-development prices, and then sell it to a commercial 
user.74 Such choices generate real and perceived risks of 
conflicts in a system where policy choices are intensely 
political. One extreme solution is the nationalisation, 
and prioritisation, of publicly important users (such as 
electricity generators, or municipal suppliers of water), but 
that comes with risks of its own (including efficiency).75 We 
have learned some salutary lessons by going down that 
road before,76 and do not think widespread nationalisation 
is the answer.

Another key aspect of distributional choices is how 
we treat a separate Māori community of interest when 
considering how we use resources. Should the system 
have a role in directly safeguarding the interests of 
particular groups? New Zealand is an egalitarian society, 
and the answer must generally be no, unless it be by 
reason of a group’s vulnerability.77 But are Māori – to the 
extent they are not especially vulnerable – an exception, 
given the Crown’s Treaty obligations? The most culturally 
significant use of water, or marine resources, may not 
be the most "efficient" from an economic standpoint, or 

the one that benefits the whole of society the most. In 
this chapter, we are not concerned with how the system 
addresses such issues. We are simply concerned with 
whether there is a role for the system to do so in some 
way, and, more specifically, whether such issues can be 
resolved within a system whose role is defined by the 
public interest. That depends on what we mean by public. 

To some, it may be possible to consider the protection of 
Māori interests and taonga as itself being in the public 
interest (in that it benefits all New Zealanders in intangible 
ways), but to others that may be a naïve attempt to brush 
under the carpet the potentially very real conflicts between 
the two that could arise in the future. Treaty principles 
expressly do not prevent the Crown governing in the 
interests of all New Zealanders, but recognise that duties 
may sometimes conflict with that.78 There is a tension 
here that plays out in the political arena, but one that is 
always more complex than just discerning what the overall 
public interest is.79 Sometimes a Māori public interest may 
align with a broader public interest (eg in the provision 
of an efficient and safe network of roads), but in other 
cases there may be a parallel, and not always harmonious, 
development of different interests. 

Some interventions may not be needed to safeguard 
the public interest (in the sense of the whole of society), 
but still be crucial for the Crown to discharge its Treaty 
obligations to Māori.80 Thus, in our view, a focus only on 
the public interest is an insufficient foundation on which 
the role of a reformed system can be built. Since the 
Crown has obligations under the Treaty (and arguably 
moral obligations more generally), a future system must 
rest on the dual pillars of public interest and partnership 
with Māori.

Question for discussion: 

•  Should the system be able to intervene to address 
distributional issues?

Ngāti Paoa waka taua
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Test 6: Taonga?
Māori perspectives and Treaty obligations are not just 
the subject of the system (something the system needs 
to deal with and recognise); they are also something that 
actively needs to inform what the role of the system is in 
the first place. In other words, "Treaty principles, notably 
partnership, need to be 'mainstreamed' into [the] planning 
system".81 Do concepts like kaitiakitanga, mauri, or taonga 
resemble, or lend support to, any of the tests we have 
discussed above?82 

Arguably these holistic concepts about both human and 
ecological wellbeing discourage us from imposing fixed 
or artificial limits on public intervention (through, eg, tests 
focused on externalities and private property rights).83 
They may also lend support to broad tests focused on 
the public interest, but they are by no means the same 
thing. They are, instead, rooted in Te Ao Māori (the Māori 
worldview). Some may view kaitiakitanga responsibilities, 
for example, as something that is to be exercised by 
kaitiaki (Māori) within their rohe (as an expression of 
cultural rights) rather than by public authorities more 
broadly. There may be some concern that embracing the 
latter as justification for intervention across the system 
should not undermine the former as a specific recognition 
of cultural practice. There is, after all, a distinct Māori 
system for resource management.

However, in particular, we think it is worth exploring 
further the rationale for intervention implicit in the concept 
of taonga (traditionally translated as "treasure"). In the 
widest sense, this may encompass not only resources and 
adverse impacts on tangible "things", but also relationships 
and values that are "treasured" by all New Zealanders.84 
That idea may take some translating into the context 
of what will probably remain a largely Western legal 
system (not least to provide some certainty around what 
constitutes overreach, and to address potential conflicts 
between Māori-specific taonga and other taonga), but we 
think that exercise has potentially significant value. There 
is a certain poetic and ethical resonance in the idea that 
society as a collective can have a role to the extent that 
an outcome is treasured by that same society. The idea 
of taonga may be a way to shift our mindset from one 
based on a sharp neoliberal distinction between public 
and private spheres, to one that unites these spheres (as it 
does for the private and "public" interests of Māori).

Question for discussion: 

• I s the concept of taonga a possible basis on 
which a future resource management system 
should intervene?

Which test is best?
Nowhere does New Zealand’s current resource 
management system specifically state the conceptual 
rationale for when public intervention can legitimately 
occur. Instead, it is largely implicit, and often vague. That 

is part of the problem. It is increasingly important, as we 
begin to face new challenges, that we reach a common 
understanding of when the system should intervene.85 So 
which tests, or collection of tests, are the most appropriate 
in the context of New Zealand’s system? More importantly, 
which ones are likely to be most appropriate in the future – 
a generation or more from now? 

Generally speaking, the current system seems to employ 
both regulation and less intrusive forms of intervention 
where the public interest is at stake. We think that will 
remain generally appropriate in a future system, because 
it provides valuable agility while providing a benchmark 
around which reasonable debates can occur. A similar 
concept, although one that requires further thought, may 
be taonga. The system should also reflect the need to 
safeguard Māori interests and values specifically, in order 
to fulfil Treaty obligations, even if that cannot easily be 
described as the same thing as the public interest.86

In some situations, authorities may produce interventions 
that are unreasonable or disproportionate to the public 
interest at stake (overreach). In other cases, the system 
may fail to go far enough to reflect the public interest. But 
we do not think that points to a flaw in the underlying 
rationale. Instead, it suggests that we need greater clarity 
and understanding around what the public interest means 
at any point in time, robust democratic, participatory and 
evaluative process to determine that, and discipline in how 
it is applied and reviewed over time.87 

A spotlight on urban growth and design

One example of an area where the rationale for 
intervention is debatable is the management of urban 
growth. In particular: should we allow our cities to 
expand outwards (or upwards) at the whim of the 
market?88 Even if that risks Auckland becoming 
the Houston of the South Pacific, or some kind of 
Antipodean Hong Kong? Some may question whether 
imposing urban limits is appropriate given that 
housing affordability is already such a large problem. 
Constraining land supply (development capacity) 
through an inflexible urban limit can increase prices, 
and reduce housing affordability if incomes do not 
keep pace. Some may argue that housing should 
be able to go where people want it to, if they are 
willing to pay associated costs in full.89 On that 
view, the benefits of compact urban form (such as 
for the climate, social connection, and sustainable 
infrastructure, among other things) are just an added 
bonus if that’s what the market chooses to provide. 
They are an acceptable trade-off, if it does not. 

However, it would be wrong to assume that managing 
urban growth is some kind of ideological battleground 
between private choice and public intervention. 
Neoliberal adherents may proclaim market efficiency 
and competitive land markets when it suits – as in 
the removal of urban boundaries, or the automatic 
and sequenced release of land in response to growth 
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pressures90 – but at the heart of the debate is an 
overriding political, and social, drive to provide greater 
housing supply as one way to improve our dire 
statistics on housing affordability.91 That driver does 
not always favour free market choice. 

For example, the market has proved unwilling to 
provide small, modest dwellings in the numbers 
required. That requires intervention. So too does 
the provision of trunk infrastructure that private 
developers rely on. Furthermore, it turns out that 
private land can legally already be compulsorily 
acquired by public agencies not just for hard 
infrastructure projects, but to aggregate fragmented 
parcels of land for urban "regeneration" more 
generally. Proposed urban development authorities 
(UDAs) are intended to make use of that regulatory 
power, as a fast track to residential development.92 It is 
hard to envisage a more interventionist approach than 
that!93 Furthermore, no residential development would 
be complete without shops to service it. The upshot is 
that authorities may (in effect) be able to compulsorily 
acquire land from under someone’s family home and 
transfer it to a shiny new private mall, all in the name 
of urban renewal and housing affordability. 

The key takeaway here is not that the system should 
necessarily manage debatable topics (like urban 
growth) in a more interventionist way, or in a more 
laissez faire way. It may depend on context. The point 
is more general – that what the system can and can’t 
do is not usually determined by consistent ideology 
at all. Instead, the rationale for intervention expands 
and contracts at the margins according to what will 
achieve politically important aims (like housing) the 
fastest.94 If public intervention will do so (as with 
UDAs), the system expands in some areas. If private 

freedom will do so (as with the removal of urban 
limits), it contracts in others. If political will is the true 
measure of society’s priorities, then the reason for 
intervention can be described as whatever is needed 
to secure the "public interest". 

4. Conclusion
In this project, we are not out to fundamentally change 
New Zealand’s social and cultural fabric. We live in 
a capitalist economy, a political democracy, and a 
multicultural and liberal society. Changing those things 
in a fundamental way, we think, is neither desirable, 
nor possible. If such changes happen, they will happen 
organically as a result of social change and not from the 
top. The roles that public authorities play should be a 
reflection of our society’s actual values, not a theoretical 
imposition from an ivory tower. 

And yet we are in no doubt that system change is needed. 
This is not because we think society’s expectations are 
wrong, but because of the increasing disjunct between our 
society’s aspirations for the future and what the system 
is actually producing. The system, in practice, does not 
implement many values that New Zealanders hold. For 
example, most would accept that we should enhance 
the environment, not just prevent further degradation; 
yet the system provides few widespread or meaningful 
mechanisms for doing so.95 Most would accept that we 
should allocate the right to use public resources like fresh 
water in a fair way – and yet we still for the most part 
embrace systems that give rights on a first in time basis. 
The system needs to catch up to what the public interest 
means in an age of rapid change. The roles that the system 
needs to perform in order to secure the public interest are 
explored in the next chapter.

Simons Pass, Mackenzie Basin
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1  The community group that creates an urban garden, the resident who removes 
leaves from her storm water drain, or the farmer who chooses to plant native 
vegetation along a stream running through his land are all ways in which society’s 
aims are being furthered by methods other than the intervention of public authorities.

2  As discussed later in Chapter 4, public interventions need not be just about 
regulation. For example, making grants and creating advertising campaigns are 
also forms of intervention. .

3  B Russell History of western philosophy (1945) at 3.

4  On the rationales for town planning more specifically, see K Palmer Separating 
regulation of the built and natural environments – legislative options (Working Paper 
produced for the Productivity Commission, 2017) at [1.1].

5  For example, see https://nzinitiative.org.nz/reports-and-media/media/
media-release-land-use-restrictions-caused-the-housing-crisis/

6  At the very least, the existence of markets relies on public intervention; property 
rights are either meaningless or reliant on private force if there exists no public 
system of recognition or enforcement of them.

7  For example, making it hard for invaders to get in and to navigate their way out: 
see New Zealand Productivity Commission Better urban planning (2017) at 53.

8  B Russell History of western philosophy (1945) at 2.

9  Arguably the reforms of the 1980s and early 1990s represent a more fundamental 
questioning of the status quo.

10  That never used to be the case – it was only with a realisation of the full impact of 
industrialisation that town planning found some legs, and it was not until the 1960s 
and when issues around pesticides became evident that chemical regulation really 
took off.

11  As well as being readily accessible to all who need it.

12  By comparison, we do not have a framework for allocating resources like air 
or wind, because they are not scarce. In a sense, we do have a rudimentary 
framework for allocating sunlight, in that shading and reflection are issues that are 
litigated under the RMA as adverse effects of development.

13  As we will see what is "necessary" will differ depending on the theory in question. 
At its most extreme, Government may have a role only in things like criminal law 
and national defence.

14  As recently as 1989, even the Treasury advocated for the removal of all regulatory 
restrictions on the location of development: see K Palmer Separating regulation of 
the built and natural environments – legislative options (Working Paper produced 
for the Productivity Commission, 2017) at [12].

15  New Zealand Productivity Commission Better urban planning (2017) at 41.

16  Most freedoms have associated obligations, and private freedoms are not as 
devoid of public influence as some may make them sound. For example, free 
markets have an enormous apparatus of public intervention framing them (such as 
courts, taxation, registration, transfer and so forth).

17  That said, an increasingly firm system of international law – in particular for climate 
change – may cause some to call into question how "sovereign" Parliament is in 
practice.

18  It sounds much more persuasive for an advocate of "small government" or "small 
system" to question whether public authorities really need to do something, than 
to have to justify on every occasion why private persons should be left alone to do 
it themselves.

19  The Productivity Commission has said a similar thing in different terms – that the 
benefits of urban planning intervention must outweigh the costs: New Zealand 
Productivity Commission Better urban planning (2017) at 39.

20  There are risks associated with both: see C Knight Beyond Manapouri (2018) for an 
exposition of the risks of excessive Government management, and C Sunstein and 
R Thaler Nudge (2008) on the risks of leaving private choices uninfluenced.

21  Government is accountable to voters, and market actors are accountable to 
consumers (people vote with their wallets).

22  It is a reflection of our current paradigm – that private freedom of action is the 
"normal" state – that all of these options ask the question when should the system 
have a role, not when should private action be preferred.

23  New Zealand Productivity Commission Better urban planning (2017) at 39.

24  New Zealand Productivity Commission Better urban planning (2017) at 39.

25  For example, for an exploration of economic instruments see Chapters 9, 10 and 11.

26  Such as in the context of land use, where the effects of an action spill over one 
person’s boundary to another’s land.

27  Or, more accurately, where a person bears the cost of another’s actions that he 
or she has not agreed to bear. A positive externality is where those receiving the 

benefits of an action do not pay for it (allowing free-riding), such as a ship in the 
vicinity of a lighthouse.

28  See G Hardin, "The tragedy of the commons" (1968) 162 Science 1243.

29  It is generally accepted that it is impractical and undesirable to internalise all 
adverse effects. For example, changes in plans that result in densification do not 
trigger compensation to existing residents: see RMA, s 85.

30  Referred to as "Pareto optimal" outcomes: where it is impossible to improve the 
well-being of one person without lessening the well-being of another.

31  For example, a carbon tax. 

32  Known as "Coasian" bargaining after the British economist Ronald Coase.

33  For example, privatising resources may provide economic incentives to defend 
them, but there is no guarantee people will do so. Not all people behave as rational 
economic actors. The defence of property rights requires someone to choose to 
enforce them, and people may be happy to degrade their own property if there is a 
short-term economic benefit. 

34  New Zealand Productivity Commission Better urban planning (2017) at 376.

35  On neoclassical economics, see Chapter 9.

36  We can revert to stated preference and revealed preference tests (see Chapter 10), 
but where people’s opinions vary significantly that can be of little help.

37  For this reason, care is needed in determining who is a "stakeholder" for the 
purposes of things like collaborative processes concerning the management of a 
geographically defined resource like a catchment.

38  This is arguable. For example, one risk is that a property is passed on to another 
party who is not aware of the true risks, since there is an incentive on an owner 
to resist the imposition of risk flags (such as hazard lines in district plans or 
notifications on land information memoranda) which can decrease its value.

39  See New Zealand Productivity Commission Better urban planning (2017) at 42.

40  More accurately, internalising harm is not the same thing as preventing it; it is 
about accepting that harm is worth it (and therefore worth paying for).

41  See New Zealand Productivity Commission Better urban planning (2017) at 40-41.

42  Although we are not only driven by lofty ethics; more mundane psychological 
factors and incentives also play a role, and it is there that the concept of economic 
instruments, nudges and behavioural psychology can play a role.

43  See generally M Sagoff, The economy of the earth (Cambridge University Press, 
2008).

44  For example, this has been observed overseas in the context of applying charges 
to parents who are late picking up their children from daycare. Researchers found 
that, essentially, a modest charge made the problem worse, because parents could 
effectively purchase away their guilt at being late. See Chapter 9. 

45  On this point, see Working Paper 1, which discusses the idea that the polluter-pays 
principle is not applied strictly. The internalisation of externalities can be seen as a 
similar thing to making polluters, or users, pay for the impacts they cause.

46  See New Zealand Productivity Commission Better urban planning (2017) at 412.

47  (4 July 1991) 516 NZPD 3019–3020.

48  See generally New Zealand Productivity Commission Better urban planning (2017) 
at 47.

49  Although the wider economic concept of "market failure" could be stretched to 
encompass these things, that still raises the question of how we determine when 
the market has failed. Economic theory may give one answer, but the public 
interest may give another.

50  See Land Transport Management Act 2003, s 3. See also Crown Minerals Act 1991, 
s 1A.

51  As in RMA, s 5.

52  Ensuring affordable housing is about much more than internalising externalities. 
An efficient market – for example, removing the impacts of regulatory restrictions 
on land prices – is not necessarily an "affordable" market.

53  For example, whether we should protect productive soils from urban expansion if 
that is what the market tells us is the most efficient use. 

54  For example, see New Zealand Productivity Commission Better urban planning 
(2017) at 221: "[v]isual streetscape rules which apply to rear lots not visible from 
the street", "[r]equiring proponents of commercial/industrial development to 
assess the likely number of employees/hectare in the year 2031"; "[h]eritage zone 
provisions which apply to a 14 year old Lockwood". 

55  For example, Environment Court appeals are one way in which unreasonable 
provisions can be assessed. 

ENDNOTES



REFORM OF THE RESOURCE MANAGEMENT SYSTEM: THE NEXT GENERATION – WORKING PAPER 358

56  A sensible reply to the examples given in the previous footnote is that they are 
fairly extreme, and would likely fail a "public interest" test too.

57  See the criticism in New Zealand Productivity Commission Better urban planning 
(2017) at 232: "In its Value of Urban Design report, MfE … offers a definition 
of ‘public realm’ that does not clearly distinguish between public and private 
property".

58  With legislative constraints set through a national level community of interest.

59  For example, Paris has a certain look and feel to it as an urban space. It is also, of 
course, extremely expensive; but the broader point is that the character of a place 
cannot be ignored. 

60  New Zealand Productivity Commission Better urban planning (2017) at 49. In 
places (such as at p 94), this report highlights that the planning system is not just 
about regulation. However, it is not clear if this is intended to refer to non-
regulatory measures outside the provision of infrastructure and public goods.

61  Section 32 of the RMA is, for example, an important kind of provision, as it requires 
consideration of whether alternative ways of addressing an issue (aside from 
regulation) would be more appropriate, and is a good place to focus debate and 
energy.

62  Although not all restrictions – for example, licensing liquor stores near schools 
impacts on others, not just purchasers, and second-hand smoke can be dangerous 
to non-smokers.

63  And a fear that the public purse may not be adequate to cover costs in the future, 
given changing demographics.

64  See C Sunstein and R Thaler Nudge (2008); D Orrell Economyths (2012).

65  Some may commend the "choice" offered by the free market, but the reality is that 
the degree of choice people have within markets is hugely dependent on their 
level of wealth. 

66  See generally New Zealand Productivity Commission Better urban planning 
(2017) at 220, where the Commission has highlighted "the net economic costs 
of minimum apartment size, apartment balcony and minimum parking rules, 
including unnecessarily increasing the costs of new dwellings."

67  A bigger issue is how to address (or compensate) the cases in which people 
have invested in properties without knowing the real risk, and the subsequent 
devaluation of those investments when the risk is recognised and controlled. In 
time, that may prove even more challenging than the leaky building crisis, as it is 
much more difficult to assign responsibility (if any) for failing to address the risk.  

68  For example, by creating compact urban form that allows other forms of 
movement, by ensuring people’s proximity to public transport nodes, implementing 
bicycle routes, or embracing technological change like autonomous vehicles.

69  See Parliamentary Commissioner for the Environment A zero carbon act for New 
Zealand (2018) at 36. Part of the problem is that political pressures against it at 
local level are immense because of impacts on property prices.

70  Even "grandparenting" (the practice of confirming and extending rights based on 
historical use or compliance) provides a kind of process certainty.

71  There are some obvious exceptions, such as the prioritisation given to domestic 
and emergency use of water (see RMA, ss 14(b) and (e)).

72  So far, it has been largely assumed that the proper choice in the public interest is 
to extract it for use (see Crown Minerals Act 1991, s 1A, which promotes mining), 
but that ignores its other "uses" (for example, as an existing sink of carbon, or as a 
receiving environment for captured CO2).

73  More accurately, access the benefits of acquisition powers exercised by the Crown.

74  See generally New Zealand Government Urban Development Authorities: 
Discussion Document (2017).

75  A compromise model to achieve efficiency while retaining ultimate public control is 
the use of state owned enterprises and council-controlled organisations. However, 
these are still generally not given priority when it comes to obtaining resource 
rights. A significant theme of the 1980s reform, and one still cherished, is to ensure 
Government is not treated differently from others, irrespective of the governance 
structure used.

76  See C Knight Beyond Manapouri (2018).

77  That distinction is needed to implement the principle of environmental justice, 
which makes society more egalitarian rather than less.

78  The debate over the protection of the Kermadecs is an example of this tension.

79  Similarly, there may sometimes be tensions between the national public interest 
and the international public interest (which play out in the context of climate 
change mitigation, especially in developing countries). However, generally we can 
say that if the Government has made international commitments, it has deemed 
doing so to be in the public interest of New Zealanders as global citizens. 

80  For example, consider s 14(c) of the RMA, which states that the RMA does not 
restrict the taking of geothermal water in accordance with tikanga if it does not 
have adverse environmental impacts.  

81  See Ngāti Whātua Ōrākei, submission to New Zealand Productivity Commission 
Better urban planning (2017) at 200.

82  On these concepts, see Working Paper 1.

83  See New Zealand Productivity Commission Better urban planning (2017) at 49.

84  See D Hikuroa Presentation to the Environmental Defence Society conference 
(Green light or light green), August 2018.

85  A common societal understanding does not necessarily mean a specific test 
needs to be enshrined in legislation, only that the general basis for our laws reflect 
a common expectation.

86  As mentioned above, arguably the "public" interest of Māori is a dimension of the 
broader public interest.

87  For example, through guidance and evaluation in regulatory impact statements.

88  Urban expansion is not entirely a "free market" phenomenon, since land use 
choices are hugely influenced by associated infrastructure planning, which is 
for the most part determined by public authorities. Greenfields expansion has, 
historically, been essentially subsidised by a transport system based on roads that 
has been funded by the whole community through rates and taxes.

89  Such as the true cost of infrastructure connections and environmental harm.

90  See, for example, the National Policy Statement on Urban Development Capacity.

91  Supply of developable land is by no means the only issue in play, and the role of 
the planning system in housing supply and affordability should not be overstated. 

92  New Zealand Government Urban development authorities: discussion document 
(2017); D Hermans Presentation to the building nations conference, August 2018. 
The current Government is currently taking decisions on the concept of UDAs.

93  Compare the ability under the RMA to regain private land in the form of esplanade 
strips when subdivision occurs: RMA from s 229.

94  If imposing urban limits were a way to decrease housing prices, we would probably 
not be having a debate about market freedom.

95  See the following chapter for more on environmental enhancement.
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1. Introduction
In the previous chapter, we considered the rationales for 
why the system should intervene in how New Zealanders 
manage resources. We preferred a twofold test based on 
the public interest and the protection of Māori interests 
(to the extent the two are different). In this chapter we 
apply those tests, producing a list of roles that we think 
the system needs to play. Because the public interest can 
change over time, so too can the roles performed by the 
system.1 Our list can never be an absolute one. However, 
we still need to consider what the public interest may 
demand in the foreseeable future, not just today.   

In summary, we suggest that a future resource 
management system should have seven core roles. Each 
of these is conceptually distinct, and should be exercised 
to the extent necessary to secure the public interest and 
recognise Māori interests. The system should:

 1. Impose environmental bottom lines

 2. Manage trade-offs above bottom lines

 3.  Fund and ensure delivery of public goods (including 
infrastructure)

 4.  Pursue "good" outcomes (not just prevent or manage 
"bad" outcomes)

 5. Protect and promote Māori interests

 6. Resolve disputes

 7. Allocate rights to use non-private resources

2.  Should the system impose bottom 
lines?

One of the least controversial ways in which the system 
can play a role is to safeguard environmental bottom 
lines. That is absolutely crucial to achieving the long-term 
public interest in a healthy environment and, indeed, all 
forms of wellbeing. New Zealanders cannot thrive in an 
environment that is polluted and degraded. However, this 
question can still generate debate, for two reasons. First, 
people can use the term "bottom line" to mean different 
things. Secondly, we can apply the concept of bottom 
lines to different kinds of scenarios. Public intervention in 
some scenarios (water quality) may be more justifiable 
than others (amenity). We therefore need a common 
understanding of what we mean by bottom lines. 

What is a bottom line?
In general parlance, a bottom line (or, as some may prefer, 
a limit) is a point we are not willing to go beyond. The 
minimum wage is a bottom line. Criminal law generally 
represents a bottom line of acceptable social behaviour. 
But in the resource management context, several other 
things can be said. 

• Bottom lines are about preventing or remedying 
unacceptable harm. They are not about considering or 
mitigating harm. 

• A bottom line should be seen primarily as an outcome 
that has to be met,2 not any given method or tool (such 
as a rule or standard) designed to achieve it. That said, 
bottom lines often need to be associated with firm 
methods that "bite", such as rules, in order to actually 
achieve firm outcomes.3 Thus while both outcomes (eg 
zero carbon) and the methods used to achieve them 
(eg the cap on a cap and trade system) can be thought 
of as bottom lines, we should always be aware of the 
difference between them.

• Outcomes-based bottom lines are fixed and firm, even 
if their specific expression may not be static over time. 
The fact that specific limits, standards and rules can 
change does not make the specific outcome sought 
(eg swimmable rivers) any less of a bottom line.4

• Bottom lines are not about balancing harm against 
benefits above a minimum threshold. Once set, bottom 
lines are agnostic as to what happens above them. 
That is a conceptually distinct role – making trade-offs 
– which is explored further below.  

• Similarly, bottom lines are not concerned with actively 
pursuing benefits above minimum outcomes (even if 
those benefits do not require trade-offs). Again, that 
is a different role that we may or may not wish the 
system to play.

• Bottom lines are generally about preventing harmful 
outcomes that can be controlled. As such, they focus 
on harm caused by humans to each other, or by 
humans to the environment,5 but not harm caused 
to humans or the environment by natural events 
(the occurrence of which is far less controllable, and 
less culpable).6 When a volcano erupts, or a forest 
catches on fire, we may speak of environmental harm 
or damage, but we do not speak about bottom lines 
being breached. 

• As such, when some people talk about bottom 
lines, they really mean stopping people doing things 
that cause unacceptable outcomes, not preventing 
undesirable outcomes per se. That can cause 
difficulties where it is hard to attribute harm to people, 
or where humans may be contributors rather than 
absolute causes.7

The last point raises a subtle but important question. 
Should our concept of strict bottom lines not just prevent 
people from causing harm if limits are reached, but also 
force people to take positive action? For example, a 
traditional view is that breaching a bottom line for water 
quality in a particular lake can trigger a requirement for 
people to cease discharging pollutants into it. The system 
is stopping people from acting. It is reactive. But what 
about the case of, say, possums, or wilding pines? Do 
these involve bottom lines? As a collective, humans are 
equally culpable for the harm they now cause. But if we set 
some kind of limit for pest species – numbers we are not 
willing to go beyond – then that requires people to take 
sustained and active measures (pest control), not just to 
stop what they are doing. 
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Similarly, we may set an environmental bottom line relating 
to the quality of water that is at risk from publicly managed 
stormwater or wastewater networks. Humans are clearly 
responsible for those discharges, but it is not helpful 
simply to shut down all our wastewater outfalls. After all, 
people do not stop producing effluent simply because a 
council tells them to! Instead, we require positive action 
(wastewater treatment and infrastructure upgrades). 
Climate change is yet another example: we may set a firm 
target (a bottom line we are not willing to go beyond), 
but unless we have specific and quantifiable actions 
to achieve it – some of which may involve substantial 
investment rather than restrictions on private action8 – we 
can have little confidence it will be met.

The tricky thing, of course, is that obliging people to 
act will not be effective unless it is accompanied by the 
resources – whether public or private – to actually do it.9 
Costs can be substantial.10 A system-wide view of bottom 
lines cannot, therefore, be considered only to include a 
regulatory and enforcement role. They are not strategic 
aspirations. Bottom lines need to be linked closely to the 
system’s operational and funding roles, and reflect a firm 
expectation that humans are agents for positive change 
as much as they are potential threats.11 As the Productivity 
Commission has quoted in the context of climate change, 
"It is too easy to applaud the government’s willingness 
to set a heroic goal – without testing the feasibility and 
desirability of doing what it takes to meet that objective."12 

How do we set bottom lines?
Another key feature of bottom lines is that they do not 
appear by magic. There is no textbook that tells us the 
points beyond which harm is unacceptable. Science, and 
nature, tell us only cause and effect, not right and wrong. 
Where bottom lines are set depends on the balance of 
people’s objectives, which in turn are determined by our 
worldviews, ethics and principles – the relative value 
people give to the costs and benefits of harm. 

Therefore, despite the binary way in which discussions 
about King Salmon (the leading case on bottom lines 
under the RMA) sometimes occur, bottom lines are not 
actually the opposite of balancing. They are, invariably, 
its product. For example, a consent or planning authority 
that grants a permit or makes a plan using an overall 
broad judgment (balancing) approach still generates firm 
limits – in the form of rules or conditions that describe 
outcomes that must not occur (eg the discolouration of an 
aquatic receiving environment). And while Part 2 of the 
RMA also talks about broad bottom lines (eg safeguarding 
the life-supporting capacity of fresh water), if we look 
behind the curtain even those bottom lines have their 
origins in the balancing of many things.13 Similarly, the 
strongly protective provisions in the New Zealand Coastal 
Policy Statement,14 so crucial in how bottom lines were 
recognised in King Salmon, were themselves the product 
of balancing many factors when they were set.  

Bottom lines and balance

Consider, for a moment, whether you would be willing 
to destroy the last remaining habitat of a rare native 
snail. You would probably not be. But what if the 
benefit of doing so was finding a cure for cancer? You 
might change your mind. At the other extreme, would 
you entertain the idea of cutting down just a single 
pohutukawa tree? You probably would – we have 
quite a few of them. But what if the benefit of doing so 
was a slightly better view for a couple of households 
in a wealthy seaside suburb? Your opinion may 
change. Rarely are cases that extreme, but questions 
of where bottom lines are set are almost always 
relative and involve balancing competing values. 

Science is crucial to understanding where we should 
set bottom lines, and we can (and should) choose 
to adopt and implement firm scientific metrics to 
express them. The process for identifying Natura 
2000 protected sites in the European Union is a 
good example, in that scientific criteria, rather than a 
relative assessment of costs and benefits, determine 
an area’s classification.15 Our values may, indeed, 
make the adoption of many scientific thresholds 
(in general terms) extremely obvious. For example, 
we do not want to exceed thresholds for ecological 
health beyond which an ecosystem risks moving 
into an unstable or radically different state, or breach 
planetary boundaries outside of which human survival 
itself is threatened.16 But others may not be so clear.

That is not an attempt to weaken the value of science 
in informing limit setting. It is simply a reflection that 
we need to focus first on making sure our values, 
expressed through scientific criteria, are in the right 
place and will achieve the outcomes we want or 
expect.17 Science is an extremely valuable tool, but not 
a substitute for a robust assessment of our values: 
what we are not willing to trade off no matter what.

Dotterel
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The significant question is not whether we balance or 
impose bottom lines. It is when, at what scale, and by 
whom bottom lines come into being through a balancing 
exercise. For example, while the bottom lines expressed 
in Part 2 of the RMA are still a product of the 1980s law 
reform exercise that carefully balanced many objectives, 
they apply across most domains and all locations, and 
have been set prior to any particular activity being 
proposed. That is also generally the case with the 
specific and firm restrictions contained within NESs, 
NPSs, water conservation orders, and regional and 
district plans.18 

In contrast, relying on discretionary decisions on individual 
resource consents or plan changes, and weighing up 
many different factors in doing so, means that different 
bottom lines appear in different parts of the country and 
apply to different activities. Bottom lines still emerge in 
the form of refusals of consent or firm conditions – prior to 
King Salmon the system was certainly not bereft of them 
– but in practice this often means they are less likely to 
reflect, and more likely to erode, our balance of objectives 
we all agreed on at the wider system level.19 Continual 
ad hoc balancing at the consenting level in particular is 
a recipe both for cumulative effects and development 
uncertainty. It is in this light that we can understand the 
extremely important but ultimately insufficient contribution 
that King Salmon has made to bottom lines. 

Spotlight on King Salmon

Environmental Defence Society Inc v King Salmon Co 
Ltd20 saw the Supreme Court overturn two decades of 
case law about how bottom lines in the RMA are to be 
applied. It involved a proposal to establish a salmon 
farm in the outer Marlborough Sounds, although 
for present purposes its specific facts are not overly 
significant. 

Before the King Salmon decision, the legal position 
was that decision-makers under the RMA were to 
engage in reaching what was generally called an 
"overall broad judgment" when deciding whether 
to grant or decline authorisation for a proposal.21 
That meant that a decision-maker was ultimately to 
have recourse to Part 2 of the RMA (the Act’s broad 
purpose and principles) to the extent that it was 
allowed to exercise its discretion,22 even if objectives 
and policies in lower planning instruments like 
regional plans or NPSs were much more specific, 
directive and protective than Part 2. (Part 2 is 
protective, but also recognises the importance of 
enabling people to provide for their wellbeing by using 
resources.) That approach had been supported by 
case law since very early on in the RMA’s existence,23 
following a short period of uncertainty after the Act 
was passed.24 In King Salmon, the Supreme Court 
returned to the position that the architects of the 
RMA intended. In certain circumstances the Act was 
about defending firm environmental bottom lines, 

not undermining them by continually balancing them 
against the (typically economic) benefits of proposals. 
They were not simply something to be considered; 
they had to be respected. 

Central to the King Salmon decision was the fact 
that the New Zealand Coastal Policy Statement 
contained directive and firm provisions concerning 
the protection of the coastal environment.25 It was 
very clear that decision-makers should not be allowed 
to circumvent its strict language – bottom lines – by 
treating them only as one matter to consider when 
engaging in an overall broad judgment under Part 2 of 
the Act.26 The New Zealand Coastal Policy Statement 
was an expression of Part 2, not something that could 
be overridden by it. Otherwise, what was the point in 
using such firm language? Since 2013, the Supreme 
Court’s message has been applied and refined 
through a number of decisions.27 

However, within these positive developments lie the 
seeds of what may be a more fundamental problem 
with our system. We need to be realistic about what 
King Salmon did not say, and think about whether we 
need to go further in our pursuit of true bottom lines.

What about scenarios in which we do not have firm 
and directive policies to give effect to? Where the 
package of policies in plans and policy statements 
are open to interpretation and judgment? Where 
firm national direction does not exist? After all, many 
kinds of policies can be justified under Part 2, not just 
firm, directive, and protective ones. In fact, policies 
couched in relatively general language are arguably 
more reflective of the system we actually have, and 
some "pull in different directions".28 Recent case law 
has suggested that King Salmon cannot be applied 
across the board where there are no firm provisions 
to hang your hat on, and balancing will often still need 
to happen in many circumstances.29 In particular, 
a recent Court of Appeal decision confirms that 
recourse to Part 2 – the concept of balance – will 
often be necessary in the context of deciding resource 
consent applications.30 There is no blanket rule that 
prevents consent authorities from returning to the 
purpose and principles of the Act, although it will not 
always be necessary.31 As in King Salmon itself, the 
role of Part 2 depends on how directive and coherent 
the relevant subordinate planning instruments are.

Most significantly, both King Salmon and the line 
of cases that follows fall well short of making a 
meaningful commentary about Part 2 itself – the 
Act’s normative engine room. The intention of 
the framers of the RMA was clearly that it would 
produce firm bottom lines. The idea that there was 
intentional vagueness in the Act about this32 is not 
borne out by Hansard.33 But does Part 2 itself impose 
bottom lines? It certainly allows them to be set, and 
contemplates that that will happen.34 Indeed, the word 
"while" (meaning "at the same time as") in section 5 



4: WHAT ROLES SHOULD THE SYSTEM PLAY? 63

supports an uncompromising approach to protecting 
the environment by safeguarding its life-supporting 
capacity, and legitimises subsequent efforts by 
authorities to do so. 

However, at the same time, the Supreme Court 
recognises that Part 2 is not an operative provision.35 
In essence, it sets an expectation that a cascade 
of subordinate instruments will impose strict 
protections,36 but is not meant to be a real test 
for coal-face consenting choices. If anything, the 
Supreme Court seems to agree with previous cases 
that Part 2 itself is "intended to allow the application 
of policy in a general and broad way".37 And – more 
disturbingly – we may wonder what Part 2 itself really 
means if it can be used as a way to circumvent firm 
bottom lines contained in a subordinate instrument 
made under it. The Supreme Court responded to 
this danger by preventing recourse to Part 2 in such 
scenarios (you can’t second guess a clear planning 
provision by going back to the Act’s purpose and 
principles). But is that putting a band-aid on the real 
problem? Should we accept that the purpose of our 
core environmental legislation is worded in a way that 
even allows that risk to arise in the first place?

Furthermore, Part 2 arguably does not demand that 
firm bottom lines are generated through planning 
instruments.38 Regional plans are not mandatory.39 
Rules are not required, let alone prohibited activity 
rules.40 The government could make the New Zealand 
Coastal Policy Statement less protective if it wished.41 
There is nothing really to ensure that instruments like 
NPSs form a coherent and aligned package.42 The 
important lesson from King Salmon is, essentially, 
that authorities can impose bottom lines if they want, 
and it is not permissible to undermine a higher-level 
authority’s decisions to do so.

That seems to lack ambition for a future system. What 
bottom lines look like in plans are primarily a product 

of the political will at any given time to impose them 
at central, regional and local level.43 Whether it is the 
product of inappropriate incentives facing decision-
makers,44 or an inevitable product of an effects-based 
(rather than proscriptive) system that relies heavily on 
project-specific discretionary decisions, true bottom 
lines are frequently not being imposed in advance. 
That may be changing as political will changes,45 but 
we can question whether the law needs to do more.

Ultimately, King Salmon makes an extremely 
important clarification about the cascade of policy 
instruments made under the RMA and has brought 
to the fore the importance of the words used. We do 
not wish to diminish that achievement, and need to 
guard it in a future system. Higher instruments are 
to be given effect to, and if firm language is used in 
them then that requires them to be implemented, 
not just weighed up (a consent decision cannot 
erode the New Zealand Coastal Policy Statement 
simply because a proposal has strong countervailing 
benefits). The system is committed to keeping its 
promise of bottom lines once they are set.46 That 
is very promising if central government is active in 
setting limits, but it has not had a strong track record 
of doing so. More significantly, King Salmon is a 
revolution about hierarchy within the system, and only 
incidentally a revolution about its core norms. If we 
have bottom lines, then King Salmon is very useful, 
but in many cases we do not. Our laws may need 
to be more active and directive in terms of when, by 
whom, and under what normative umbrella we impose 
bottom lines. For example, we could include an active 
obligation on central government to create a single 
Government Policy Statement on the Environment: 
a harmonised set of set of NPSs and NESs based on 
based on all environmental issues in which central 
government has an interest, and which can cascade 
down into lower level planning instruments.

Salmon farm, Marlborough Sounds
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Should the system impose bottom lines for 
everything?
One key question still remains: for what kinds of things 
should we impose bottom lines? We may not wish to 
do so for all kinds of "harm". In fact, the very concept 
of "harm" is ultimately a human construct that is highly 
dependent on people’s values.47 For example, is my choice 
to live in a tiny "pod" apartment harmful to my health, or 
is it a laudable expression of sustainable and minimalist 
living? Is a wind farm a harmful blight on the landscape, 
or a majestic symbol of clean energy? Is my sleek, 
modernist home destroying the historic feel of an old 
suburban neighbourhood, or is it a wonderful architectural 
statement? These things may well require rules to provide 
certainty and resolve disputes, but in our minds that is not 
the same thing as an enduring bottom line that needs to 
be firmly embedded in our legal system.  

Ultimately, strict bottom lines are required to safeguard 
outcomes that are in the long-term public interest and 
around which there is a strong degree of value-based 
consensus. We therefore need to give a robust and honest 
assessment of the kinds of things we are not willing to 
trade off, and the points at which harm is truly priceless.48 
In our minds, the matters in section 6 of the RMA provide 
a useful indication. Although this is ultimately a value-
based conversation rather than an answer, some things 
seem reasonably clear: there are many points at which 
society clearly does think preventing harm is priceless for 
reason of public interest, even in the face of significant 
foregone benefits. 

We can start with the simplest – preventing direct harm 
to human health. The way in which we manage resources 
has a tremendous capacity to improve or harm our health. 
If you drink polluted water, breath in dirty air or grow 
food in contaminated soil, you will get sick. The need for 
bottom lines is generally uncontroversial and necessary 
where our use of resources has even the smallest potential 
to make people physically ill or threaten their safety.49 
That can be seen in the wake of the Havelock North 
incident,50 subsequent inquiry,51 and related (and ongoing) 
Government review of the three waters sector.52 In fact, 
the greatest "environmental" success stories over the past 
century can be explained by their actual or perceived 
relationship with human health and safety,53 and that may 
hold a valuable lesson for how we communicate resource 
management issues more generally in the future. 

However, human health is about much more than direct 
effects (where pollution makes us physically sick). What 
about indirect effects on physical health? Or direct effects 
on mental health? If the provision of a nature area in a 
city is beneficial to mental wellbeing, is the destruction of 
habitats – the absence of bird song outside your window 
in the morning – harming your health? Is the mere thought 
of a beloved coastal environment being strip mined 
detrimental to your mental health, too? 

It is hard to identify the point at which human health 
morphs into the broader concept of human wellbeing, 
and where that morphs into the concept of environmental 

wellbeing. Arguably we value our environment – in the 
sense of all our surroundings – precisely because it provides 
us with some form of wellbeing.54 That said, generally a 
distinction can be made between bottom lines to prevent 
illness, and environmental wellbeing more broadly. 
Environmental wellbeing includes the intrinsic value in the 
functioning of the natural world (especially the living world 
and ecosystem wellbeing), as well as the useful services it 
provides to humans (social, cultural, and economic).

That bottom lines should apply to environmental wellbeing 
in general is unlikely to be controversial – New Zealanders 
care if kiwi live or die or if rivers are swimmable. If 
New Zealanders were asked directly, they would not 
likely say they were willing to trade basic, long-term 
ecosystem health and services for short-term economic 
gain measured in terms of GDP.55 But the environment 
is a fuzzy concept that spans a wide range of scenarios. 
Environmental wellbeing overlaps with concepts that 
most would not put in the same basket as a campaign 
to save native fauna from extinction. For example, the 
RMA includes communities within its extremely wide 
definition of the environment. So, should we impose 
"bottom lines" for issues of urban planning, rural urban 
boundaries, and amenity concerns?56 Or the intrinsic value 
of nature; to what extent should we absolutely protect 
ecosystems and wilderness beyond what is needed to 
serve humanity’s wellbeing? Finally, Kate Raworth in her 
concept of the "doughnut economy" talks not only about 
the environmental floor, but also about the social ceiling, 
within which humanity can live sustainably.57 Should our 
system reject a neoliberal focus on imposing bottom 
lines only for "bads", and embrace bottom lines for social 
development too?58 Is it naïve to think we can have both in 
equal measure?

We suggest that a strong case can be made for imposing 
firm, durable and specific bottom lines, in a proactive way 
through legislation and high level planning documents, to 
secure the following outcomes:

• Fresh water quality

• Fresh water flows and volume

• Quality of the coastal and marine environment

• Soil quality

• Climate change mitigation

• Climate change adaptation

• Indigenous biodiversity

• Biosecurity

• Sustainability of fisheries

• Māori values, taonga and ancestral relationships

• Protection of landscapes59

• Human health and safety60

All of these things require an ecosystem-level or at least 
holistic focus, since all are connected. But the extent to 
which some other things should attract long-term and 
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inflexible bottom lines (as opposed to a more agile system 
of trade-offs) may require more considered debate:

• Amenity (visual, noise, etc)

• Urban design

• Housing affordability

• Protection of productive soils

• Land use patterns61

• Social development generally

• Population62

The risks of bottom lines
We sound a final note of caution in relation to the kinds 
of things on which the system imposes bottom lines. A 
system that allows inflexible limits to be set in places, or 
for issues, that do not align with the balance of society’s 
values may undermine their long-term durability. It may 
also risk other bottom lines – for which there is consensus 
– being eroded if they are closely associated through the 
same mechanisms.63 

As such, it may be more productive to ring-fence and go 
hard on the things that are truly priceless than to treat 
bottom lines as a list of things we would like now but are 
not likely (in the face of other considerations) really willing 
to maintain over time. This has echoes of Martin Williams’ 
opinion that "we need to focus on what really matters"64 
and Richard Macrory’s view that bottom lines set in 
primary legislation have a moral (and therefore, we would 
add, durable) dimension.65 

For example, is the protection of viewshafts, which may 
stop a city growing upwards, really the same kind of 
"bottom line" we wish to see imposed in the context of 
freshwater quality? Are disagreements over whether 
cities should be "made" or "spontaneous"66 really akin to 
questions over whether a species should be allowed to 
go extinct? We do not think so. One is a choice; the other 
is an existential or moral necessity. Existing legislation 
makes no fundamental distinction in the management 
of these kinds of things, and it may be time to do so. 
The Parliamentary Commissioner for the Environment, 
writing in 2013, considered that the idea of balancing 
equally weighted considerations does not belong in truly 
protection-focused laws.67 Legislation that is focused on 
weighing a wide range of outcomes, especially an Act 
that is reliant on elected institutions to translate that into 
practical terms, will always be susceptible to central and 
local fluctuations in political will.68 Of course, there are 
also risks in reshaping or adding to Part 2 of the RMA69 – it 
has provided an admirably "stable frame" for decision-
making,70 and positive jurisprudence has yet to be fully 
bedded in – but on the other hand stability may not be the 
overriding concern when we need urgent change.  

We also need to have a mature conversation about when 
(or whether) we want place-based bottom lines or value-
based bottom lines. Some – such as for climate – have 
no real place-based component (it is only total emissions 
that matter). Other things, like significant natural areas 

and the conservation estate as a whole are more strongly 
place-specific.71 They are not just about ecosystems, 
but also about unique and irreplaceable wilderness. But 
bottom lines for domains like water quality and biodiversity 
are more difficult. Are we more interested in improving 
indicators across the whole country (in which case the 
quality of some places can be traded off for improvements 
in others) – that is, the principle of net gain? Or do we 
need to be prioritising the values of particular places? And 
if we desire a mix of both value-based and place-based 
bottom lines, how do we measure which places have 
sufficient value? The concept of no net loss is an extremely 
valuable macro-level bottom line (especially in the 
context of biodiversity), but it is essential we unpick what 
implications that has for the acceptability of loss in more 
specific places.

Such normative questions have implications for the 
tools we use: whether we expand systems for tradeable 
permits, allow land swaps, conduct tenure review, focus 
only on domestic carbon emissions,72 or use offsets 
and biobanks.73 We need to keep in mind that locally 
treasured environments can often be more important 
to New Zealanders than an overall scorecard for 
environmental health.

Bottom lines in a future system
We have devoted some space to considering bottom lines. 
We believe that setting them is a core role the system 
needs to play. Doing so is firmly in the public interest. 
But we also think the system needs to do so in a more 
progressive way than it currently does. More specifically, 
the system needs to:

• Be much clearer and more honest about the hierarchy 
of our basic objectives (such as affordable housing and 
fresh water quality) where they may come into conflict.

• Clarify which outcomes require long-term, durable and 
strict bottom lines, and which are preferences that may 
change over time; we should treat these differently.

• Clarify that Part 2 of the RMA (or its future equivalent) 
itself sets high-level bottom lines for truly long-term 
and essential matters, not just that it allows them to be 
made if authorities choose to do so. It should impose 
obligations to set them at all levels of government.

• Transform general policy bottom lines (ie those that 
require interpretation through discretionary consenting 
decisions) into specific and measurable ones in 
planning instruments. Big picture bottom lines – 
protecting ecosystem integrity – are ineffective if not 
supported by little picture ones – rules and standards. 

• Not continue to operate in a way that requires 
recourse to a general provision like Part 2 to determine 
bottom lines.74

• Be more proactive in reconciling provisions in policy 
instruments and plans that have unclear relationships 
between them.

• Be much more rigorous about an integrated approach 
to bottom lines that cascades down through a vertical 
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hierarchy. A comprehensive suite of bottom lines at the 
national level should be created (through, eg, a single 
Government Policy Statement on the Environment) 
and flow down through all levels of planning 
instruments.

• Take a more strategic approach to bottom lines – not 
just in the form of static rules and directive policies, 
but also in the form of binding targets (eg the carbon 
budgeting approach).75 (The Productivity Commission, 
for instance, has highlighted that setting a specific 
target in legislation elevates its status and ensures 
that a long-term view is taken). This would shift our 
energies away from "holding the line" and towards 
positive and innovative action to "claw back" historical 
and more recent damage.

• Ensure that bottom lines are clear, but also incorporate 
buffer zones as a precautionary approach and 
consider how uncertainty and risk (including 
adaptive management) can impact on the practical 
achievement of bottom lines.

• Consider carefully which bottom lines are place-based, 
and which are value-based

• Consider the points at which bottom lines bite. Are 
they an ambulance at the bottom of the cliff, only to 
be assessed when harm is imminent, or important 
in preventing activities before harm becomes likely? 
(eg a prohibition on microbeads, a circular economy 
more broadly, exploration for oil and gas, or even 
proscribing/prescribing land uses is about intervening 
early on to prevent or guide the nature of risk before it 
is created, not just regulating it once created).

• Link bottom lines more clearly to robust and durable 
funding sources for achieving them, especially where 
they are not about preventing action but about 
requiring it (including the funding of the science that 
informs bottom lines).76

To set bottom lines, we also need a robust understanding 
of what the effects of human activities are (more 
accurately, the risks involved in them; ie, potential effects). 
Agreement on objectives and specific thresholds is 
necessary, but if we don’t know whether a proposal will 
breach them, then we can question how much those 
things are really worth. They must also be capable of 
meaningful measurement. 

Question for discussion: 

•  What should bottom lines look like in a future 
resource management system?

3.  Should the system manage trade-
offs above bottom lines?

From its inception, some (although by no means all) 
embraced the idea that, above firm environmental bottom 
lines, the RMA would "let the market rip".77 On this view, the 
Act was to be a quantum leap away from the prescriptive 

approach to planning taken previously, and reflected 
an uneasy marriage between two competing trains of 
thought: the need for environmental protection and a 
faith in free market economics. That, however, has not 
proved to be the happiest of marriages. Part of the issue 
is that the firm bottom lines envisaged were never really 
implemented in practice – from the start, the union had a 
dominant partner. But there is, perhaps, a more significant 
underlying issue here. 

Is it ever reasonable to think we can impose environmental 
limits and then take a hands-off approach to managing 
resources? To walk away and let the market work its 
magic? In some senses, our current system seems to be 
set up to operate in this way. Part 2 of the RMA contains 
quite a lot of guidance about the biophysical outcomes 
that are to form bottom lines, and (apart from a fleeting 
reference to enabling communities to provide for their own 
wellbeing), deliberately avoids references to social, cultural 
and economic matters. It also provides no real guidance 
as to how those matters are to be balanced, because it 
was not meant to be about balance – only the imposition 
of firm biophysical bottom lines.78 Some have seen this 
absence of balance as producing a bias or blind spot in 
relation to the positive effects of development.79 That’s a 
valid concern (above bottom lines).

However, while not proclaiming it loudly in Part 2, the 
Act envisages that balancing will occur, and not just 
as a way to set firm bottom lines in advance. How else 
do we explain that it seeks not only to avoid or remedy 
adverse effects, but also to mitigate them?80 Or that 
consent authorities have to consider both positive and 
adverse effects when making decisions?81 Or that section 
32 (of the RMA) analyses (looking at costs, benefits and 
alternatives to planning provisions) must consider the 
potential for restrictions to reduce economic growth 

Hahei
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and employment?82 Or even that the first half of the 
RMA’s purpose (enabling people to provide for their own 
wellbeing) needs to be there at all!?83 

In practice, decisions made under the current system 
have always balanced many interests and values.84 This 
has been used to do two quite different things: first, to 
erode or not recognise bottom lines (trading off beyond 
limits)85 and, secondly, to balance things above bottom 
lines (in the arena where some envisaged the RMA would 
let the market rip). In that sense it has fallen short of the 
expectations of both the environmental lobby and free 
market ideologues. As Miller has said, "Everyone learned 
at least a slightly different lesson" from the RMA.86 It has 
something of an inbuilt identity crisis.

We have considered the need for more robust bottom lines 
above. But even if our system contained a hypothetically 
complete list of precise bottom lines, would there still be 
a need for the system to balance competing values and 
interests? In our view, the answer is yes – we cannot just 
set bottom lines and walk away – for two reasons. 

First, not every kind of restriction within the system can 
be properly described as a bottom line87 in the sense 
of protecting a long-term and unchanging outcome. 
Some things that the system deals with, such as urban 
design and visual amenity – and place-shaping more 
broadly – rely on a constant and evolving conversation 
between participants in a community of interest (including 
experts).88 They are better described as a framework of 
common rules that can change over time, and can often 
be characterised as more purely "social" or "planning" 
issues than "biophysical" and "environmental" (although 
those distinctions are by no means clear ones).89 

Nimby ("not in my backyard") issues concerning the 
densification of residential communities can be thought 
of in this light; here, the relative interests of households, 
neighbourhoods, suburbs and cities need to be continually 
tested and retested. So too can the placement and 
flexibility of urban limits/boundaries,90 as long as they are 
within acceptable, long-term environmental constraints.91 
Similarly, the management of "retail distributional effects"92 
and "centres policy"93 have been highlighted by some as 
not being about environmental effects at all, and therefore 
inappropriate for public intervention.94 We agree in the 
sense that they are not bottom lines, but equally point out 
that they have well-documented effects on the kind of 
urban area people live in.95 It is overly simplistic to say that 
such measures are about protecting retailers in central 
cities; the idea is not to pick winners, but to provide for a 
vibrant central area which the public can enjoy. 

The costs of all of these interventions are real, but to us it 
is a question of whether they are worth the benefits. And, 
as with bottom lines, we need to think about the scale at 
which we make trade-offs. Should we impose a cost on 
one community (a neighbourhood) to benefit another (a 
city)?96 Should we combine and corporatise water utility 
providers across larger scales (like regions) in order to 
cross-subsidise remote or rural communities? Or impose 

a nationwide fuel tax to fund Auckland-specific transport 
investments?

Overall, balancing these matters is a process of democratic 
discourse and needs the resource management system 
as a facilitator and normative guide, not an inflexible 
defender of artificial bottom lines (or the status quo).97 It 
needs to grease the wheels of change by implementing 
an evolving public interest in desirable ways or directing 
pressures to desirable outlets, rather than providing a 
roadblock to change. Agility is extremely important, and 
it is unacceptable that council plan changes take, on 
average, over four years to complete.98 In short, it would 
be a mistake to think of these things as bottom lines, even 
though the RMA currently considers them all to be part of 
the "environment".

There is a second reason that it is not enough for the 
system to set bottom lines and walk away. Even if 
a firm bottom line is desirable and present (such as 
for freshwater quality), it remains that environmental 
management above that line is arguably still a matter 
of public concern. Bottom lines are a minimum, not an 
optimum. Some communities may choose to trade off 
aspects of environmental wellbeing for the economic or 
social benefits development provides. Cities are inherently 
worse for biodiversity than national parks, but we don’t 
avoid building cities for that reason. Other communities 
may choose to impose higher environmental standards 
than the safety net provided by minimum ones. They may 
have areas of special local significance, or simply wish 
to be a leader in sustainable practices (green cities are 
popular cities!).99 Making such trade-offs may take the 
form of strict rules and policies, even if they cannot be 
described as the fundamental, long-term bottom lines we 
referred to earlier.  

Communities may also wish to get the most bang for their 
buck; even if a proposal does not infringe agreed limits, 
it may still be undesirable from a resource management 
perspective if the harm it causes is disproportionate to 
the benefit it brings. For example, clearing a small patch 
of urban vegetation for development may not imperil 
ecological limits, but should the system be powerless to 
intervene if the public benefit was small? On the flipside, 
should it be powerless to allow development if the public 
benefit was large (eg the provision of social housing, or 
a high school)? In our view, beyond setting bottom lines, 
the system has a role in making these kinds of trade-offs 
within carefully set parameters, and according to carefully 
designed normative directions.100 Thus we suggest that not 
only should we avoid treating bottom lines as trade-offs; 
we should also avoid treating legitimate trade-offs as 
bottom lines. 

Question for discussion: 

•  To what extent should communities be able to 
prevent or shape development if true bottom lines 
are not at risk?
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A challenge in practice, of course, is to determine where 
bottom lines end and where the ground for trade-offs 
begins. That point is by no means obvious, especially 
since bottom lines themselves are set by balancing many 
factors. The important things, in our view, are to have a 
proper debate up front about such things as well as have 
a degree of shared expectation.101 We should not continue 
to put off the question to be determined on a case by case 
basis or pretend that they are the same thing.  

A spotlight on urban planning: bottom lines 
or balance?

What makes cities unique from a resource 
management perspective? Is the role of the system 
fundamentally different in urban contexts from 
other ones? Recently, there have been calls to treat 
urban or built environments differently from natural 
environments, whether through legislative separation, 
different institutional structures, or amended principles 
to guide decision-making.102 That debate has been 
largely driven by the desire to improve housing 
affordability, but other issues have also arisen – such 
as traffic congestion; the time, cost and uncertainty 
around development; and challenges in keeping up 
with the inherently unpredictable actions of large 
agglomerations of people. 

We need to be careful about the language we use 
here. What do we mean by "natural", "urban" and 
"built"? There are many "natural" components in 
cities, in the sense of things that would exist if 
humans did not. Air, water, soil, and biodiversity do 
not stop at urban boundaries, and urbanites rely 
heavily on them for their wellbeing. Similarly, there 
are many "non-natural" components outside cities 
(infrastructure such as roads, and people’s houses, 
for a start, but even our vast tracts of farmland are 
arguably no more "natural" than a suburban park). It 
is therefore unhelpful to characterise the debate as a 
spatial one – that one area outlined on a map should 
be treated differently to another one because one 
is natural and the other is urban. It may also be too 
simplistic to make a systemic distinction between the 
"natural" and "built" components of an area. Where, for 
example, do non-natural and non-built components, 
like rural landscapes, fit in? Or things – like the local 
neighbourhood park – that are both natural and built? 
And are cities really unique because of their capacity 
for change and dynamism, given that we may need to 
see significant land use change in our rural areas over 
the coming decades?

Looking at the issue from first principles, we consider 
that there are really three distinct conceptual 
questions to answer here concerning urban planning, 
none of which involve making a stark distinction 
between urban and non-urban, or between built and 
natural. The first is about bottom lines: are the needs 
and priorities of cities really so different that we are 

willing to set biophysical bottom lines (such as for 
water quality) in completely different places within 
them and outside of them? Most bottom lines are 
likely to fit well with people’s notion of natural, but 
they need not be limited to that category. They are 
simply about imposing a point beyond which we are 
unwilling to go. If, for example, we were faced with 
a choice between 50,000 more houses in Auckland 
or safeguarding freshwater quality in urban streams, 
would we prioritise the houses? We suggest that the 
answer is – or at least should be – no. Bottom lines are 
bottom lines wherever we are, and they are arguably 
even more important in urban areas because of their 
potential to impact on the health and wellbeing of 
large numbers of people. We cannot sacrifice long-
term wellbeing for short-term social and economic 
benefits of development, even if the latter seem 
more pressing right now.103 It may often not even be 
possible to distinguish urban from non-urban bottom 
lines; the urban sediment that washes into a stream, 
or the urban wastewater that overflows onto a beach, 
can often end up in a non-urban area.

There is a risk that politicians come to a different view 
because of pressure around housing affordability 
and the need to increase supply fast. The reality is 
that assessing developments against environmental 
bottom lines takes time and resources, which society 
may have little appetite for. Already we have seen 
the concept of UDAs, which proposes to implement 
an entirely different set of principles from the RMA 
in spatially defined areas described as "urban".104 In 
other words, bottom lines could look quite different if 
we prioritise a project’s "strategic objectives" over the 
matters in section 6 of the RMA. This approach not 
only risks throwing the baby out with the bathwater, 
but also suggests we don’t fully appreciate there is a 
baby in the bath in the first place. 

So if the kind of bottom lines we want are not what 
makes urban areas different, what is? That is where 
our second question comes in. This is about balance 
and trade-offs. In urban areas, do we strike a different 
balance between competing interests above bottom 
lines? Pressures of large numbers of people may 
mean that some aspects of the environment will 
never be as "pristine" as outside cities.105 For example, 
the potential for existing cities to act as havens for 
biodiversity may be limited when compared to less 
densely populated non-urban areas, because it can 
be challenging to retrofit developments. We may 
not be willing to forego the housing potential of 
brownfields land to create large areas of indigenous 
bush. Large areas of impermeable surfaces may mean 
that stormwater in cities has larger impacts on rivers 
and coastal environments than in more remote areas. 
Generally, expectations may be different. However, 
we emphasise that this is not an entirely "urban" 
distinction – it is one that plays out across all spatial 
categories. The trade-offs that are made above bottom 
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lines depends on the context and community in 
question, and they could look as different in different 
built-up areas (eg a fast-growing one vs one losing 
population) as they do in urban versus non-urban 
contexts.

Our third question is also about balance: in cities, 
should we strike a different balance where things 
do not have bottom lines per se? This category was 
roughly described earlier, and is mainly about tensions 
between people’s social and economic wellbeing that 
play out spatially (such as amenity impacts, noise, the 
location of services, transport routes, etc) rather than 
a tension between people and their "environment" in 
the traditional sense of degrading water, air, soil etc. 
They are usually about the direct effects of people on 
each other, and often due to how they use land. 

In practice, these tend to be more of a problem in 
cities, because the impacts of people on each other 
are greater when they live in close proximity. For 
example, a late-night party at a dilapidated and 
isolated country barn does not cause the same 
intensity of problem as a new seven-storey apartment 
block in an historic, low-density suburb, or a 2-metre 
fence that blocks a neighbour’s view of Wellington 
harbour. However, we also emphasise that these 
trade-offs are not uniquely urban. For example, 
we may not impose true bottom lines (as we are 
conceiving of them) for all issues of rural amenity, but 
the system may still have a legitimate role (as it does 
in the United Kingdom) in shaping this. 

Overall, we consider that the resource management 
system should not treat cities, or the built 
environment, differently from other places in a 
conceptual way.106 It performs the same basic roles 
wherever it applies: all areas have bottom lines, 
trade-offs above bottom lines, and trade-offs where 

true bottom lines do not really exist. The issue with 
the RMA is not that it conflates urban and non-urban 
environments, or built and natural environments, 
per se. That is simply one prominent expression 
of the underlying problem: we do not have a clear 
enough commitment to the things that require true 
bottom lines, and we do not have a clear sense of 
how to balance those things that do not. In cities, 
trade-offs above (or outside) bottom lines may look 
different, and there may be merit, for example, in a 
more comprehensive "urban" NPS or set of statutory 
principles to more actively guide how those are made.

Having discussed both the bottom line and balancing roles 
of the system, we can now ask: should the system (eg Part 
2 of the RMA, or the purpose of the Exclusive Economic 
Zone and Continental Shelf [Environmental Effects] Act 
2012 (EEZ Act)) talk about bottom lines, or should it talk 
about balance? In our view, it needs to do both. For some 
things we require bottom lines, but the current system does 
not deliver them to the extent needed.107 For other things 
we require balance, but the system doesn’t talk about one 
important side of the equation – the positive effects of 
development108 (and, even more importantly, the relationship 
between positive and adverse effects and how they are 
to be weighted).109 It strains to do both, and the product is 
confusion, uncertainty and an underwhelming commitment 
to either. As discussed in Working Paper 2, we see merit in 
exploring whether these two roles should be separated more 
than they currently are.110

Question for discussion: 

•  Should the system have a role in making trade-
offs above bottom lines?

Wellington
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4.  Should the system provide public 
goods? 

The public interest demands that a fit-for-purpose 
resource management system do more than just react to 
potentially harmful proposals. It also needs to be proactive 
in its pursuit of positive outcomes. Some ways in which 
it needs to do so are unlikely to be controversial. As the 
Productivity Commission has comprehensively discussed 
in the context of urban settings,111 public intervention is 
needed to ensure the provision of public goods (such 
as essential trunk infrastructure). Although this is not 
sufficient as a general test for when public intervention 
is appropriate in the system (see previous chapter), the 
provision of public goods and services is undoubtedly 
one crucial role for the system. These may include 
infrastructure such as water pipes, roads, railways, schools, 
hospitals, ports, electricity, and many others, as well as 
associated services.

Public provision of essential goods can sometimes be 
inefficient, but private provision can fail to secure the 
public interest (and sometimes also be inefficient). Exactly 
what makes goods and services "public" – and justifies 
intervention – is debatable. Demonstrable market failure 
is one approach. Public goods usually exhibit particular 
features that means the market does not provide them 
(or may provide them at excessive cost).112 They are often 
non-excludable (it is hard to prevent people using them, 
and therefore paying for them), non-rival (one person’s 
use does not prevent another person’s use),113 or have 
network monopoly characteristics (it is not practical or 
efficient to provide competing networks, eg roads or 
water pipes). Community preference is another approach. 
For example, there is no economic reason why schools, 
hospitals and libraries could not be provided privately 
(indeed, some are) – people could be charged at the door 
and simply be subsidised through welfare payments.114 
Sometimes such things are provided simply because of a 
cultural or community expectation that they will be.115 That 
can represent more of a redistribution of wealth within a 
community (subsidising those who could not afford to use 
services) than a way to deal with market failure per se. A 
difference in expectation here can cause tensions, and has 
played out in amendments to local government legislation 
that have narrowed the role of councils to "core" goods 
and services.116 Council funding of speedway events, for 
example, is no longer seen as an acceptable thing to do.117 

There are numerous ways in practice for essential or 
desirable goods to be planned, funded and delivered.118 
In fact, there can sometimes be significant public interest 
in the provision of a good, but little public interest in 
public intervention. Private (market) action may do so 
perfectly well, and the system may be left in a monitoring 
or watchdog role. For example, we do not ordinarily have 
public authorities providing basic foodstuffs or rationing 
its supply. But we do have a system that carefully monitors 
its trends within the Consumer Price Index, a political 
environment that is at least not outraged by calls to 
intervene to make healthy food more affordable,119 and 
land use plans that can protect areas of productive soils. 

Sometimes the public interest can also be secured by less 
intrusive forms of intervention than direct public provision 
of a good. Issues can, for example, sometimes be resolved 
by breaking natural monopolies through separating 
institutions, or through robust access and competition 
laws.120 Hybrid approaches can be taken; for example, 
state-owned enterprises (SOEs) or council-controlled 
organisations (CCOs) operate along commercial lines 
and can be used as delivery agencies while retaining 
public ownership and arm’s-length control. Public-private 
partnerships can be used to leverage off the finance and 
expertise of the private sector while retaining a focus on 
achieving public policy goals in one-off developments. 

Some may be legitimately uneasy about the privatisation 
(or perceived privatisation) of public assets and services 
as a matter of principle,121 and political posturing around 
this can muddy the waters further. But we suggest that the 
focus should be on which mix of institutional, administrative 
and financial arrangements best secures the public interest 
in a desired outcome, rather than on whether a good 
should be labelled "public" or "private" per se (although 
"public goods" remains a useful shorthand for those 
containing a public interest). What such arrangements 
could look like will be considered further elsewhere.122 The 
key point for this chapter, however, is that some form of 
public intervention is justified in order to provide goods and 
services, to the extent supported by the public interest. It is 
one important role for the system to play. 

Questions for discussion: 

•  When does a good or service become "public" or 
have a sufficient "public interest" to justify some 
form of intervention? 

• What form of intervention is most appropriate?

We also emphasise that it is not enough for the system 
to provide ways for public goods and services to be 
adequately funded and delivered (although that is, of 
course, one important component).123 The system also has 
to coordinate or integrate the delivery of those goods and 
services, both spatially (where they go) and temporally 
(over time). A residential road or water pipe that goes 
through an area that won’t be opened up for development 
for another 50 years is a waste of money. So too is opening 
an area for development without funding or delivering 
transport links and water supply. Many public goods 
involve large up-front capital costs, so where they go and 
when they are provided is an important question. 

This "coordination" can be seen as a distinct role that the 
system needs to play. Alternatively, it can be seen simply 
as a recognition of the need to align its other roles (on the 
one hand, providing public goods and, on the other hand, 
imposing bottom lines, managing trade-offs above bottom 
lines, and pursuing positive outcomes, which together 
result in controls on how land is used). However, funding 
and delivery constraints can affect the ability for these 
things to be well coordinated. If a wastewater treatment 
plant is needed, but cannot be paid for, a sewage network 
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is never going to be well integrated with plans for the 
development of land that it needs to service. In other 
words, coordination is not something that can be achieved 
only by aligning the purpose statements or processes 
of existing legislation, or imposing an additional layer of 
legislation. As with bottom lines, it is essential that any role 
the system performs is closely linked with sufficient and 
predictable funding streams. Tools like spatial planning 
are a useful way to align the planning of public goods like 
trunk infrastructure with land use controls, but will not 
be effective without clear associated funding pathways. 
Currently, the most challenging issues concerning the 
provision of public goods and services tend to be around 
urban water and transport infrastructure.124 Such issues 
are partly due to population pressures in high growth 
areas, which have impacts on housing affordability, traffic 
congestion, and local funding capabilities.

5.  Should the system proactively 
pursue positive outcomes?

Bottom lines act as a safety net, to prevent unacceptably 
bad things from happening. But they do not represent 
the places where we truly want to end up. We seek to 
achieve positive changes, not just to prevent harm. In 
our discussion above, we have identified two roles the 
system can play that recognise the value of achieving 
positive outcomes. The first is the system’s role in making 
trade-offs, in which the adverse effects of activities need 
to be balanced against their positive ones. The second is 
the system’s role in providing public goods and services, 
which are important for people’s social and economic 
wellbeing. However, both of these have limitations.

Making trade-offs and providing public goods: 
are those roles enough?
The system’s role in making trade-offs recognises 
positives, but it is generally reactive.125 It provides a 
framework within which public authorities can assess 
people’s proposals and respond by considering whether 
the benefits they provide outweigh the costs they will (or 
may) have.126 Policies can shift this balance by highlighting 
particular benefits or costs to which weight needs to be 
given (such as a direction in the RMA to recognise the 
benefits of renewable electricity). But this role does not 
actively incentivise people to do things. The trigger for 
action is still potential harm, not a drive for improvement. 
The High Court has pointed out, for example, that:127 

if an activity [is] innocuous ([has] no significant 
adverse effect on the environment), it [does] not need 
to be regulated or controlled by the RMA. 

If people wish to restore a wetland, or pursue a community 
wind farm, that is up to them. The system will simply say 
whether that action can proceed or not. The focus is often 
on trade-offs between conflicting objectives, and whether 
harm is worth it: an acceptance that if we use a resource, 
we must accept some environmental (or social) cost. 

The provision of public goods, on the other hand, is about 
pursuing positive outcomes. But that also has limitations. 

Public goods do not account for the wide variety of 
positive actions that are in the public interest. For example, 
the fencing of waterways and afforestation on private 
land are both desirable, but they are not public goods to 
be provided by public authorities in the same sense as a 
water pipe or a public reserve. 

Our suggested approach to bottom lines mentioned 
earlier – in which the exceedance of limits needs to 
trigger concrete obligations for positive action across the 
system (eg the use of carbon budgets), and not just to 
prevent further harm – is arguably another way in which 
the system can pursue positive outcomes. Restoration 
and enhancement at the landscape scale are essential, 
because in many places we have exceeded acceptable 
limits already. But bottom lines are only concerned with 
restoring us to minimum acceptable outcomes. We 
think the system needs to do more, by playing a role in 
incentivising action in ways that takes us towards a vision 
of what we want a future New Zealand to look like. We 
cannot afford to be only resource "managers" focused on 
preventing and remediating harm; as a nation we must 
also be strategic outcome shapers. If the system lacks 
clear goals for the future,128 we need to give it some – and 
ways to get there.

Action by public authorities
Some of this gap can be, and already is, filled by public 
institutions having particular statutory mandates to act. For 
example, the Department of Conservation is tasked with 
advocating for the environment, not just providing public 
goods (tracks and huts) or restricting what can happen in 
the conservation estate (bottom lines and balance). The 
Energy Efficiency and Conservation Authority also runs 
education campaigns to change people’s behaviours. 
Regional councils invest in riparian planting. Government 
policy and funding choices more generally have important 
roles to play here beyond specific statutory obligations (eg 
in assisting a transition to electric vehicles129 or helping 
community groups with environmental legal costs).130

That’s a good start. But can we do more to push private 
behaviours in directions that are desirable, and not just 
respond to harm produced by market forces? This idea 
can be controversial. The ways in which the system 
performs this role are crucial, as we need to strike a 
balance between respecting people’s freedom to choose 
and the desirability of shaping behaviours to achieve 
public policy objectives. We need to speak the language 
of incentives, not coercion. That may ease fears in some 
quarters about fairness and "scope creep". 131 

Incentivising synergies in private resource 
choices
In particular, we suggest that the system could more 
actively provide incentives for people to conduct 
activities in which there are valuable synergies – where 
multiple objectives can be achieved at the same time. 
Private action alone will not necessarily be driven by 
such considerations, because it is primarily economic 
benefit that influences the resource choices that the 
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market makes. There is nothing wrong with that – it is 
the role of the market in a capitalist economy. But is it 
more desirable for the system always to have to make 
trade-offs in response to market proposals that have finely 
balanced positive and negative impacts?132 Or should the 
system influence, in advance, the kinds of resource uses 
that the market proposes in the first place? Conflict and 
trade-offs, it is true, are often unavoidable; most resource 
uses, even those having multiple benefits, will invariably 
cause negative impacts of some kind (eg a wind farm 
may sound great to people in theory, but it will produce 
noise, affect birds and impact on landscape values).133 But 
by only responding to market choices (imposing bottom 
lines, balancing pros and cons, and mitigating resulting 
harm), the system may miss opportunities to pursue a 
wider variety of objectives. The relationship between 
resource use and environmental protection is not only one 
of conflict. 

Looking at it from the perspective of the public interest, 
more synergies exist than we might expect, and we may 
even find that the market responds well to the certainty 
provided by public guidance. Synergistic choices do not 
always mean giving up economic benefits. For example, it 
is possible to make a great deal of money from renewable 
electricity generation, nature tourism, and forestry. We may 
even find there is greater opportunity for innovation and 
profit within a circular economy than a disposable society 
– if we change how we manufacture, package and reuse 
goods.134 It’s simply a matter of where we choose to focus 
energy and investment.135 We need no longer accept that 
a project that enhances economic wellbeing must come 
at an environmental cost, or simply be as environmentally 
neutral as possible.136 The system should therefore think 
not just about "trade-offs", but also about "convergence" 
and a "race to the top".

Such questions are particularly significant as we face 
questions over how we manage our land uses in a country 
that is increasingly crowded and facing a changing 
climate. Should we be more proactive in deciding what 
kinds of activities (broadly speaking) occur, and where? 
Should we recognise that prime soils are better used for 
producing food, despite short-term pressures from the 

market for other forms of development? Or that some 
areas are simply not suited for intensive agricultural 
production, even if farmers can turn a profit and not 
breach absolute bottom lines? 

Admittedly, there are some dangers in straying into the 
murkily defined realm of "social" and "economic" planning, 
which has been unpopular in New Zealand (and, at least in 
theory, anathema under the RMA).137 In 1991, development 
choices were intended to be determined by the market, 
not politicians or bureaucrats. But we should not be afraid 
of recognising some role for the system in nudging choices 
on resource use. It is not objectionable in principle for 
resources, in which there is a substantial public interest, to 
be managed more actively and strategically in accordance 
with that public interest. In fact, it is arguable that 
decision-makers have been stretching the seams of the 
current system in an attempt to do so for a while now.138 

Strategic spatial planning (including marine spatial 
planning)139 is one way in which we can encourage 
synergistic resource uses. Umbrella strategies like the 
Biodiversity Strategy can also outline ways in which 
public and private actors can harmonise their actions. 
Spatial planning can outline not just, for example, where 
urban growth pressures are to be accommodated, where 
associated core infrastructure goes (like roads, schools 
and airports), and where protected areas should be 
(like outstanding natural landscapes), but also where 
big picture kinds of land uses and other activities are 
considered appropriate and how they can change over 
time. It can even consider which resource uses are 
compatible or mutually reinforcing.140 Of course, we have 
to be wary of excessive micro-management, as the market 
is still best placed to provide efficient and innovative 
solutions. But spatial planning can provide a certain 
envelope of public expectation within which those choices 
can be made over time. European countries learned this 
lesson a long time ago,141 but the neoliberal ethos of our 
system means we have not fully embraced it.142 Economic 
resilience, climate resilience, food security and energy 
security – all positive outcomes – may benefit from the 
system proactively influencing the kinds of resource uses 
we conduct (and where, and when we conduct them).143  

Tiritiri Matangi
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Channelling efforts into viable alternatives
Another way in which the system can proactively pursue 
positive outcomes is by offering viable alternatives to 
activities that are no longer desirable due to their harmful 
effects. Creating the kind of change that is required to 
achieve good environmental outcomes can upset the 
status quo, and have very real social and economic 
impacts. For example, if we consider that the balance 
between the socioeconomic benefits of oil and gas 
exploration and its environmental risks has shifted in 
favour of the latter (that debate is still live), it is not enough 
for the system to set a bottom line and walk away. The 
same thing applies to the use of vehicles running on 
conventional fuels. The system has a vital role in actively 
managing a transition towards something else – a practical 
vision for the future that provides similar levels of social, 
economic and environmental wellbeing.144 If it does not, 
we may become stuck in a politicised cycle focused on the 
pros and cons of the status quo, not the opportunities and 
risks we face in the future. It is interesting to consider the 
proposed Climate Commission in this light – a new kind of 
institution that is about managing a transition over time.145

Harmonising the pursuit of positive outcomes 
with the system’s other roles
There may even be a valid role for government to promote 
particular sectors or activities which are seen as having a 
public interest.146 These can be subsidised or incentivised 
by smoothing the regulatory pathway.147 In that case, 
however, efforts need to go into harmonising that role with 
the system’s other roles (making trade-offs and imposing 
bottom lines). For example, if we truly wish to embrace 
renewable energy, might the system be more proactive in 
determining (or at least mediating a conversation around) 
where wind farms can go, and not just weigh up the costs 
and benefits of applications to determine, on an ad hoc 
basis, where they can’t go? And can a system that seeks 
to address climate change and reduce plastic waste, while 
at the same time promoting the extraction of fossil fuels 
and (potentially) allowing urban sprawl really be called a 
harmonised one? Normalising a single, integrated set of 
resource management principles across all functions of all 
public authorities – not just "environmental" or regulatory 
ones – could help.148 

Thinking harder about aligning our objectives at the 
system level may go some way to addressing some 
people’s complaints that a broad scope for planning can 
cause objective overload and "impenetrable" instruments 
that try to do too much (tackling public health issues, 
social justice, etc).149 The bigger issue in our view is that 
the resource management system pursues too many 
conflicting outcomes in an uncoordinated way, not 
that it pursues too many outcomes per se. Resource 
management is not a silver bullet to issues of deprivation, 
racial inequality, and unemployment, but does that mean 
we take it out of our toolbelt?

Many specific tools can be used within the system to 
incentivise people to pursue positive outcomes (eg 
subsidies, behavioural nudges, taxes, and charges) and 

some of these are discussed elsewhere.150 But irrespective 
of the tools we use, we suggest that proactively pursuing 
positive outcomes should be a core role of a future 
resource management system. As we said in Working 
Paper 2, people need to be passionate about what the 
future should hold, not just think about things that it should 
not have. Resource management will always be a negative 
thing if we think about it in negative terms. 

Below, we offer some thoughts about the extent to which 
the current system pursues positive outcomes in two key 
areas: environmental enhancement and urban planning. 
These areas are closely related, since urban areas are 
good candidates for enhancing the natural environment 
and environmental enhancement has many benefits for 
cities.151 Both are about improving what we’ve got at the 
moment, not just preventing and managing harm.

The pursuit of positive outcomes: a spotlight on 
environmental restoration and enhancement

Despite numerous aspirational statements within 
the RMA and instruments produced under it, 
environmental enhancement is not something that 
the current system provides for well outside the 
conservation estate. The problem is that it requires 
positive action to achieve, and the tools the RMA 
offers are overwhelmingly linked to preventing 
or mitigating adverse effects rather than making 
people provide benefits.152 So despite a specific 
direction in the Act for authorities to pursue positive 
environmental effects,153 the RMA has no real power 
to change my behaviour unless I am doing something 
potentially undesirable.154 As the Environment Court 
has pointed out, "The primary emphasis of the RMA is 
on consent-holders avoiding or mitigating the effects 
… caused by them". 155

That approach may be fine to the extent we are 
content (and, indeed, willing) to let the environment 
enhance itself (by simply leaving it alone). Water 
conservation orders act in this kind of way, as 
does the Māori concept of rahui (a temporary ritual 
prohibition or restriction).156 But in many contexts, 
active human intervention is required to improve 
outcomes. We do not save native birds by leaving 
them alone to be eaten by possums or stoats. We do 
not expect a paddock to suddenly sprout pockets of 
native vegetation. And we do not improve people’s 
connection to nature by shutting them out of 
national parks.

Some of that action is already provided through 
legislation targeted at particular problems, such 
as pest management,157 where obligations are 
accompanied by the funding and resources to facilitate 
action.158 It is crucial that these have long-term 
predictability. However, it is much more difficult to 
enhance environmental indicators, like biodiversity, 
on private land than on public.159 There can be difficult 
arguments about who should pay. On one view, if 
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private persons are bearing the burden of achieving 
the public interest then should that not be recognised 
through subsidies or compensation? But on another 
view, if "enhancement" is, in reality, the remediation of 
damage already caused, then why should the public 
purse pay to clean it up? Is it because the government 
itself is responsible, since it may have authorised (or 
even encouraged) harm in the past (eg subsidising 
land clearance)?160 Or are payments really about 
protecting economically important industries? And 
does it make a difference if a current landowner or 
operator is the one who has received the benefit of 
degradation at the expense of the public interest, or if 
the true beneficiary has been lost in the sands of time? 
Or if one user has to bear significantly more costs than 
a neighbour? 

Question for discussion: 

•  Should private landowners and operators be 
subsidised or compensated for environmental 
restoration or enhancement?

Another way in which we can enhance the 
environment is to require those causing harm not just 
to avoid, remedy and mitigate their adverse effects, 
but also to provide environmental improvements by 
offsetting them using the principle of net gain. In that 
way, we can make use of a reactive system (in which 
actions are triggered by people’s harm) to cause 
overall improvements. Offsetting, generally speaking, 
allows a person to cause harm in one area or context 
in exchange for improvements in another. The original 
harm remains, so it is not the same thing as mitigation, 
but it is still linked to the harm and therefore firmly 
within the neoliberal ethos of the RMA.161 

Offsetting can be a disastrous road to environmental 
degradation if offsets are not proportionate to the 
harm caused. However, using the principle of net 
gain when offsetting means that, in theory, harm in 
one place is more than compensated in another. We 
can also take a strategic and integrated approach to 
offsetting by adopting a biobanking framework, in 
which offsets are provided in a more coordinated way 
to create, for example, functional ecological corridors 
rather than random islands of improvement.162 If 
we adopt an ecocentric view, we could say that net 
gain is about providing restitution for the historical 
grievances of the natural world. Taking a broader 
anthropocentric outlook, we are simply pursuing the 
things we value as a society. From an economic view, 
we would say that we are enhancing our stock of 
natural capital. (Although "reducing our natural debt" 
may be a more apt phrase; are you really enhancing 
your wealth if you reduce your overdraft?)

Case law has provided useful constraints on the use of 
offsets (eg the extent to which we compensate like for 
like),163 and valuable work has been done as part of the 

development of an NPS on Indigenous Biodiversity.164 
However, it remains a controversial topic, because 
offsetting can allow the degradation of one area in 
favour of another. It is difficult to know how much value 
we should assign to site or location-specific indicators 
versus regional or national level indicators. Some 
forms of harm can never be offset.165 In fact, depending 
on whether we take a universal or a local perspective, 
we can see offsets as either pursuing enhancement 
or allowing trade-offs. While useful, offsets may also 
impose the burden of environmental enhancement 
on future resource users rather than those who were 
originally responsible. Equity may be an important 
consideration here (eg the Crown could also be 
required to contribute into a biobank). 

Question for discussion: 

•  If we are to enhance the environment, who 
should be responsible for doing it, and how 
do we make them do it?

The pursuit of positive outcomes: a spotlight on 
urban planning

Pursuing positive resource management outcomes 
is not just about restoring things like water quality, 
biodiversity or a healthy climate. Urban planning 
– how we manage physical resources in cities – is 
another context in which the system needs to be 
proactive. Good planning practice goes well beyond 
the avoidance, remediation and mitigation of adverse 
effects on the environment; it is about maximising 
good social, economic and cultural outcomes in their 
own right.166 

In Working Paper 2 we discussed this feature of 
planning and the potential shortcomings of the RMA 
in the context of legislative design.167 It is worthwhile 
to briefly reiterate the relevant parts of that discussion 
in this more general context. In short, it is debatable 
whether the current system provides a sound basis for 
this broad "outcomes-based" (ie proactive) approach 
to urban planning. To some, the RMA is little more 
than a "regulatory" statute (one that addresses 
"bads").168 For example, it contains scant references to 
social, economic and cultural wellbeing or the benefits 
of urban development and design.169 It is reactive.170 
Some have even said that "the concept of sustainable 
management has failed to provide a philosophical 
foundation for planning under the RMA". 171

However, in practice, the RMA has never prevented 
councils from engaging in positive urban planning (for 
some, that may not be a good thing – it may mean 
overreach). District plans, in particular, have always 
performed that role. This can be explained in different 
ways. First, "environmental" effects as defined in 
the RMA are much broader than just effects on the 
natural environment.172 The impacts of land use and 
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urban design on people and communities are included 
too. Therefore many urban planning measures can 
be justified on the grounds that they are ways by 
which adverse effects on people can be prevented 
or mitigated.173 The prevention of "bads" and the 
achievement of "goods" can often be treated as 
different sides of the same coin.174 It depends on what 
your starting point is.

Furthermore, despite its passive appearance, the Act’s 
direction to manage the use of resources to enable 
people to provide for their own wellbeing has been 
treated in practice as a fairly active one when planning 
cities. It is not just about ensuring that environmental 
protections are lenient enough to allow people to 
provide for their own wellbeing (the idea of balancing 
environment against society/economy, or the idea of 
a social ceiling).175 It has also allowed decision-makers 
to manage the use of land in ways that facilitate or 
even secure or enhance people’s wellbeing. Even 
where the negative impacts of different choices are 
indistinguishable or non-existent, councils have 
not been agnostic about those choices in urban 
planning.176 Generally, it can be said that the RMA is 
not inherently deficient in matters of urban planning.177 

However, we have sympathy for those who complain 
that the RMA is not a particularly proactive or 
inspirational framework for planning our cities.178 
Conceptually, it strains to perform this role. Its purpose 
contemplates that managing the use of land – not 
just its protection – is important to enable people 
to provide for their social, cultural and economic 
wellbeing, but the remainder of its purpose and 
principles provides no further guidance or recognition 
of this.179 A future system needs to be more explicit 
and specific about what its users already practice 
by directing decision-makers to identify and actively 
pursue ways to enhance the socioeconomic and 
cultural wellbeing of people and communities 
(subject, of course, to environmental bottom lines).

That approach sounds more like the broader focus 
on wellbeings under the Local Government Act 2002. 
And to some extent councils can already engage in 
positive urban planning under that legislation (and the 
Land Transport Management Act 2003).180 However, 
the 2012 narrowing of the purpose of the Local 
Government Act, and the purpose of local government 
under it (to one focusing on core services), may be 
a constraint on doing so.181 More importantly, we 
cannot plan cities under the Local Government Act 
alone, as it has no teeth. Urban planning ultimately 
requires some form of regulatory intervention in land 
use, which must currently be done by translating local 
government plans and strategies (including spatial 
plans) into regulatory plans under the RMA. Broader 
concerns of community wellbeing in local government 
strategies and visions can be lost in translation as this 
RMA process plays out, as strategies prepared under 
the Local Government Act are by no means assumed 
to have significant weight when making decisions on 

plans under the RMA (partly because the purpose of 
the RMA is quite different).182 

This creates a normative disconnect, and has the 
potential to frustrate the positive aspirations of councils 
for their communities when activities actually occur (or 
cannot).183 It can also be an inefficient way to pursue 
positive outcomes: why have two sequential processes 
of consultation and decision-making (one under the 
Local Government Act, the other under the RMA) 
only for the strategies of the former to end up being 
undermined or constrained by the latter? If an Act like 
the RMA is going to be used to actively pursue social, 
economic and cultural wellbeing in cities in a proactive 
way, its purpose and principles could usefully be 
amended to reflect this.184

In summary, we think that a core role of a future system 
must be the proactive pursuit of positive outcomes, 
not just the prevention of bad ones or the provision of 
public goods. How this is done is crucial, because it has 
implications for private choice. The system needs to 
tread carefully. However, our view is that it could have the 
following features:

• Public authorities should have clear mandates, linked 
to predictable sources of funding and resources, to 
pursue positive outcomes, not just prevent or manage 
potentially negative ones.

• The system should actively incentivise and drive 
resource use choices in which there are synergies 
(those that can achieve multiple wellbeings at the 
same time).

• The system needs to be active in providing viable 
alternatives to undesirable activities where removing 
the latter would have impacts on the public interest.

• The system needs to be harmonised to ensure that 
the positive outcomes it pursues are not hampered or 
contradicted by its other roles (balancing and bottom 
lines).

• Spatial planning at a national and regional level offers 
a mechanism for more actively guiding resource 
use choices. So too does offsetting harm using the 
principle of net gain, although we need to consider 
carefully the value we assign to local and national 
indicators and values.

• The system needs greater normative alignment 
between legislation under which local government and 
other strategic planning occurs (positive and proactive) 
and legislation under which environmental regulatory 
planning occurs (reactive), especially in cities. 
However, the pursuit of positive outcomes should not 
erode bottom lines.185

Question for discussion: 

•  How can a future resource management system 
be more proactive in pursuing positive outcomes, 
not just responding to potential harm?
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6.  Should the system protect and 
promote Māori interests?

Generally, we do not consider that it is the role of the 
resource management system to support or protect 
particular groups more than others, unless it be by reason 
of their vulnerability.186 However, a significant exception 
must be made for Māori in light of the Crown’s obligations 
under the Treaty of Waitangi. As discussed in the previous 
chapter, this is not because to do so is necessarily in the 
public interest. It would be naïve to believe that the public 
interest and the interests of Māori will always align. Even 
the Treaty principles developed by the courts recognise 
that the two are different things.187

The principles that have been recognised by Parliament 
and developed by the Courts as reflecting the spirit of the 
Treaty have become increasingly important as norms over 
the last few decades.188 These principles have "become 
part of the fabric of New Zealand law". 189 But protecting 
and promoting Māori interests is also a more specific role 
than embedding general Māori concepts and practices 
throughout the system as a whole. The latter is primarily 
about the public interest that can be furthered by utilising 
concepts like kaitiakitanga, mauri,190 taonga and te mana 
o te wai.191 They can be used for the benefit of all, and 
are "not just a matter of Treaty of Waitangi obligation, but 
should be seen as a positive enhancement in terms of 
broader sustainable development principles with major 
benefits to all."192 The former, however, is about honouring 
the Treaty and specifically recognising the Māori people as 
partners in the management of resources and as a distinct 
community of interest within New Zealand. 

The principles themselves can be described broadly 
as follows:193 a duty on both Māori and the Crown to 

act reasonably and in good faith (including a duty to 
consult);194 the active protection of Māori interests by the 
Crown;195 the making of informed decisions by the Crown; 
the remediation of past grievances;196 and the right of the 
Crown to govern by pursuing its policies in the interests 
of the whole community.197 The Waitangi Tribunal has 
also seen the basic principle as being one of reciprocity, 
where governance or sovereignty has been exchanged for 
rangatiratanga or control over resources.198 

Part of this role is extremely hard to achieve through 
general resource management laws. This is because there 
is a well-established process for hearing, considering and 
remediating historical grievances under the Treaty. Each 
settlement needs to proceed on a case by case basis 
through negotiation with the Crown. It is not the place of 
this project to comment on the ownership of resources, 
control of specific resources,199 or financial compensation, 
as these are fundamentally political questions to be 
determined through political processes. More generally, 
we observe that settlement legislation can create an 
array of novel or unique resource management measures 
that have to be linked with more general legislation. This 
process can offer lessons for the wider system (as with 
the enactment of legislation giving legal personhood to 
Te Urewera and the Whanganui River), but cannot be 
artificially constrained by it. As we move ever closer to a 
post-settlement world, however, we need to think carefully 
about how this range of bespoke and increasingly varied 
interventions can be integrated in ways that are accessible 
to all.

However, Treaty obligations are not just about addressing 
past grievances. The Treaty is a living document, and 
its principles are always evolving; they "should not be 

Piritahi Marae
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approached with the austerity of tabulated legalism." 200 
There are several ways in which our general resource 
management system needs to play a role in upholding it.201 
The first is protecting Māori, and (speaking generally) their 
taonga, from harm. For example, it needs to recognise and 
protect wāhi tapu, ancestral sites, and Māori relationships 
with key components of the natural world more generally. 
That needs to encompass intangible impacts, such as 
effects on spiritual wellbeing. The Crown needs to take 
its responsibility for active protection seriously. It is not 
enough to have a general provision in legislation requiring 
regard to be had to the principles of the Treaty, or deeming 
the legislation to implement those principles,202 or for 
principles to be used as a general aid for interpretation.203 
The system also needs to have effective mechanisms for 
applying Māori traditional knowledge (mātauranga Māori) 
in determining these things, recognising that much lies 
outside the Western scientific approach. 

But the Treaty is as much about recognising Māori rights 
to manage and use resources as it is about protecting 
the environment from use.204 In Te Ao Māori the two are 
inextricably linked. The system needs to enable Māori 
to undertake practices according to their own cultural 
and spiritual beliefs, and manage resources consistently 
with tikanga (customary practices). Part of this is being 
careful about what culturally important actions the 
system prevents from happening, and considering closely 
how that would impact on the wider public interest in 
sustainable management. For example, some traditional 
practices are allowed to continue through a customary 
rights framework despite general restrictions in the 
RMA.205 But traditional practice should not be used to 
justify what are in practice commercial activities with 
substantial adverse effects.

Perhaps the most significant role the system plays 
in protecting and promoting Māori interests is not in 
protection or promotion per se, but rather in allowing and 
empowering Māori to make such choices themselves 
(subject to constraints that reflect the broader 
public interest). Not only should the system promote 
kaitiakitanga, but Māori should also be respected as 
kaitiaki.206 Specific Treaty settlements have created specific 
co-governance and co-management arrangements,207 but 
we have also witnessed similar types of measures within 
more general frameworks (although they have generally 
not been widely utilised).208 A move from consultation 
to genuine partnership is a positive direction of travel, 
and, while recognising the wider public interest,209 one 
that should be continued and mainstreamed into a 
future system. A future system may also need to be more 
sensitive to who are treated as partners; hapū groups may 
sometimes be as important in the management of local 
resources as iwi authorities.

Question for discussion: 

•  What are the key ways in which a future system 
can protect and promote Māori interests?

7.  Should the system resolve disputes?
A future resource management system will be required 
to resolve disputes. That is a core role of the law more 
generally. The system requires enough certainty for people 
to know what their rights are, and a process by which 
justice can be served. 

However, it is worth thinking about public disputes and 
private disputes as separate concepts, as they are in legal 
theory more generally. The system has a role in intervening 
in both, but those roles are quite different. Where there is 
a public dispute – an issue in which there is an element 
of public interest involved – disputes between people are 
resolved by a side-wind.210 They are not its main focus. 
The real tension is between different elements of public 
interest (eg the tensions within the purpose of the RMA). 
This is reflected by the safeguards in place around consent 
orders under the RMA,211 where the Environment Court 
must be satisfied that any settlements reached by litigants 
still comply with the purpose and principles of the Act. 
Mediation under the RMA performs a useful administrative 
function (it removes some of the burden and cost of 
lengthy court proceedings), but it can never be a substitute 
for a decision. Parties are not free to resolve their dispute 
in any way they wish, because the system is performing a 
role beyond private dispute resolution.212 Public disputes 
arise under the headings we have considered earlier in this 
chapter – bottom lines, trade-offs, the provision of public 
goods and the pursuit of positive outcomes.

The role of the system in managing private disputes looks 
very different. Here, the focus is on clarifying the rights 
of the parties if one wishes to do so, rather than applying 
a test relating to the public interest (such as sustainable 
management). The system is still required, because 
having certainty around people’s rights is still in the public 
interest, but it performs a facilitative function more familiar 
in other areas of private law (such as tort or contract law), 
not an outcomes-driven one. People are free to resolve 
their disagreements between themselves, and the law is 
generally agnostic as to what outcome that causes.

However, a challenging question arises when we 
attempt to define exactly when a public interest arises 
in substantive outcomes, and when the system needs to 
perform a narrower role. Law-makers have tied themselves 
in knots in recent years trying to make finer and finer 
distinctions within the RMA based on, essentially, the 
perceived lack of public interest in some scenarios and 
the corresponding reduction in the system’s ability to 
intervene.213 Limited notification and written consent under 
the RMA (you are only informed if you are affected, and 
you can’t complain if you have agreed) can also be seen 
as attempts to distinguish the public interest from private, 
although such activities still require an outcomes-based 
decision to be made by a consent authority under the 
purpose of the Act. 

Ultimately, permitted activities (you don’t need an 
authorisation at all) represent one of the few bright lines 
drawn in the RMA between where the public interest ends 
and purely private concerns arise.214 However, permitted 
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activities do not allow the system to play a dispute 
resolution role. This is because permitted activity status 
does not just signal a lack of public interest in controlling 
impacts, it also actively confers rights to people to perform 
those activities, despite any purely private impacts they 
might have. Such rights can even be formally confirmed 
through the issuing of a certificate of compliance.215 

This reflects the fact that the RMA is ultimately only about 
securing the public interest in sustainable management, 
not resolving disputes between private persons per se. 
Yet it is important that the system does the latter. Perhaps 
that is why some issues, in which there is arguably very 
little public interest when compared to other issues 
the RMA deals with, are still managed closely through 
plans rather than simply being permitted. There is no 
middle ground where private disputes can be resolved 
without invoking lofty concepts involving environmental 
wellbeing.216 For example, is the height of the fence I 
share with one neighbour really something that needs 
to be litigated under a test of sustainable management? 
What exactly is unsustainable about it? It is an issue that 
requires resolution and certainty, but if I am willing to 
receive compensation from my neighbour, what reason 
does the council have for getting involved? In the same 
spirit, Martin Williams has pointed out that "a great deal 
of energy, time and cost within our resource management 
system to date has been devoted to resolving what are 
really private, rather than public, interest concerns".217

This is not to say that all matters of amenity and urban 
planning are about dispute resolution and not the public 
interest, or that everyone will agree on which issues fit 
where. As discussed earlier, we think that the role of the 
system in urban planning is much more than imposing 
bottom lines. But it is a conversation worth having. A future 
resource management system could, perhaps, recognise 
the distinction better by providing a private dispute 
resolution framework that is not governed by principles 
grounded in the public interest. A civil wrong is not always 
a public wrong.

Question for discussion: 

•  Should a future system differentiate more clearly 
between public interest decisions and private 
dispute resolution?

8.  Should the system allocate 
resources?

The allocation of non-private resources is another distinct, 
and core, role that a future resource management system 
needs to play. Most resources in New Zealand have been 
fully allocated, in the sense that there are actually relatively 
few things over which property rights do not exist (eg we 
do not need to allocate cars, food, land or cell phones).218 
For the most part, these rights have been created a long 
time ago by either law or historical circumstance.219 The 
"market" did not, and cannot, create private property 
rights; it simply acts as a mechanism by which rights can 
be transferred from person to person once they have been 
established by some other means. 

However, not all resources are associated with private 
property rights. For those things, there is uncertainty as to 
how, where and for what they can be used. We therefore 
need some mechanism by which we can decide who can 
use them. In some cases this is because resources are 
specifically Crown owned, and yet we desire them to pass 
into private ownership (such as Crown-owned minerals 
or high country pastoral land subject to tenure review). In 
other cases, it is because resources in their natural state 
are publicly owned (or not "owned" by anyone) – such as 
fresh water, the foreshore and seabed, or wild animals – 
and yet people still wish to use them. The key question 
for our purposes is the extent to which the system should 
play a role not just in managing the adverse effects of their 
use, or even the use to which they are put, but rather in 
deciding who gets the right to take or otherwise use such 
resources in the first place.220 

Allocative frameworks are usually important where a non-
private resource is scarce, or may conceivably be scarce 
in the future.221 But allocation is not just about taking 
things. It is, more broadly, about using public resources. 
For example, we need to allocate rights to use the limited 
assimilative capacity of receiving environments (like 
waterways), not just rights to extract resources from them 
(fresh water). If a catchment can cope with only a certain 
nutrient load (a bottom line), we need somehow to allocate 
that between different dischargers (including diffuse ones). 

The allocation of public222 resources is a conceptually 
distinct role to those we have identified so far in this 
chapter. It poses extremely difficult and controversial 
challenges. This is partly because allocation is not 
concerned with whether people get to use resources (such 
questions kick in only once we determine what we are 
willing to allocate and what we are not)223 – but rather who 
gets to use them. In allocating rights to take fresh water 
we are not just asking, for example, whether hydroelectric 
generation is more important than agricultural irrigation, 
but also, for example, whether Māori interests should 
trump non-Māori interests or whether farmer A (an 
existing user) should be preferred to farmer B (a more 
efficient and ecologically minded new entrant). 

Unlike in most legal contexts, people are not treated 
equally under the law when it comes to allocative 
questions. Everyone must comply with environmental 

Mangere, Auckland



4: WHAT ROLES SHOULD THE SYSTEM PLAY? 79

bottom lines – just as everyone must comply with the 
general criminal law or the Consumer Guarantees Act. But 
where there is only a certain amount of something to go 
around, one person may get to use it while another does 
not. That is about fairness, and something New Zealanders 
tend to feel very strongly about. 

Allocative issues are most intensely controversial and 
political if the question is not just allocation but reallocation 
(the transfer of existing or previous rights from one person 
to another). Some may feel that an incumbent user should 
be favoured, others will not. Timeframes are important, 
too. Some rights have been granted for significant periods 
of time – would it be fair to derogate from those rights? 
Controversy can also arise if there has been over allocation 
beyond bottom lines already, and users have to determine 
the proportions in which allocations should be returned.

We offered some thoughts on allocation in Working Paper 
2, in the context of legislative design, and have integrated 
some of those thoughts into this chapter. For now, we 
are concerned only with the extent to which the system 
should play a role in allocation, not the specific methods 
by which we can allocate resources. We reiterate that 
allocation is an important role the resource management 
system should play in New Zealand. We do not agree that 
plans should only identify the total envelope for allocation 
and not be concerned with how to allocate within that.224 A 
more structured approach is needed to secure the public 
interest. However, when it allocates rights to take or to use 
public resources, the system can actually be doing quite 
different things. We need to determine which one we want 
it to do, because that may have ramifications for how the 
system does so.

First, it may be in the public interest to allocate resources 
to those who can pay for them, in order to generate a 
return.225 For example, we can run bidding or tendering 
processes, or set charges. If the Crown owns resources as 
a matter of pure property law (such as petroleum, gold or 
uranium), that role is generally uncontroversial.226 The role 
of the system in allocating resources is, here, to obtain fair 
financial compensation, or to maximise the return, which 
can be used for the benefit of New Zealanders (it is not 
about altering people’s behaviour per se).227 We could call 
this allocation for investment. 

The prospect is slightly more controversial, however, 
where property rights are not vested in the Crown. Should 
we, for example, charge for the use of freshwater, or the 
occupation of coastal space?228 Should the public receive 
a dividend for what is, effectively, a public resource? 
Charging for bottled water for export seems the most 
politically palatable option for now, but that represents a 
drop in the ocean compared with other water uses.229 This 
kind of issue is not solely about how we allocate resources 
per se; the system could still impose a royalty or resource 
rent even if rights to use it have been obtained from a 
regulatory process (consenting) rather than competitive 
bidding process. It is also about how we allocate the 
benefits of the use to which it is put (usually a question of 
the financial return to the private or public purse).

Secondly, it is in the public interest to provide some kind 
of framework for resource allocation that gives certainty to 
users, and a clear pathway for resolving disputes. On this 
approach, the outcome (who gets to use a resource, and 
who benefits from it) is less important, as long as there is 
clarity as to who benefits and a process that all can use to 
get to it. We have touched on this dispute resolution role 
above, and we can think about allocation as being simply 
one expression of that. 

This probably best describes the approach of the resource 
management system we have now (at least under the 
RMA).230 Currently, the RMA is agnostic as to how the 
benefits of resource use (the rights to use resources) 
are allocated between people or groups, because its 
focus is on the management of adverse effects and the 
resolution of related disputes. If the effects of a proposal 
are acceptable, and there is a process for resolving any 
disagreement over them, sustainable management is 
indifferent to who is applying or what kind of activity 
the resource is being used for. The NPS for Freshwater 
Management is a reflection of this ethos; it grapples with 
issues over water quality and minimum flows, but not with 
allocative issues.

The problem is that, although the RMA does not really 
care how resources are allocated, it still goes ahead and 
does it anyway. A resource consent decision is primarily a 
declaration that an activity meets environmental criteria 
and can proceed, yet in reality it also creates a legally 
defensible and sometimes exclusive right to use scarce 
resources (and sometimes for a long time – up to 35 
years).231 Usually, the first person to apply for a resource 
consent for an activity is the person who is allocated the 
right to exploit a public resource needed for it (a first in, 
first served model).232 

A first in, first served approach to allocation gives some 
clarity (in that we all know we need to get in before 
someone else), but has significant downsides. Applications 
can be incomplete or rushed. There is an incentive to 
apply for a greater amount of the resource than is actually 
needed. And if rights cannot be broken up or traded, this 
can cause inefficient uses of public resources. But if they 
can be traded, it can provide the person who happened to 
be first in time with a windfall. Furthermore, this approach 
to allocation does not consider the opportunity cost; a 
different use may have been more desirable from a public 
policy perspective even if the successful proposal had 
acceptable adverse effects. It can also lock in uses for long 
periods of time.

Thirdly, the system could make allocative choices based 
on the maximisation of positive public interest outcomes. 
In other words, we could embrace more structured and 
competitive processes by which alternative uses are 
compared, and rights granted to an actual proposal 
that would best achieve pre-determined public policy 
objectives. For example, the system might explicitly prefer 
use by a farmer with a robust farm management plan, 
or even earmark/reserve a resource for a particular kind 
of use that would serve the public good in the future.233 
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Financial return would not be the only (or, necessarily, 
even one) consideration here. 

A more proactive approach has been taken under some 
statutory regimes – such as in the allocation of quota 
under the Fisheries Act 1996.234 Some minerals are 
also allocated proactively through a structured block 
offer (bidding) process.235 There are also signs that the 
RMA in its current form could be creatively stretched to 
accommodate this kind of approach236 and, over time, 
more proactive and structured allocative mechanisms 
have been added to the Act. For example, rights to 
occupy coastal space (targeted primarily at aquaculture) 
can be resolved through attribute-weighted tendering 
processes.237 Since 2005 regional councils’ functions 
explicitly include the allocation of fresh water, energy and 
the assimilative capacity of public-receiving environments, 
including into the future, where appropriate.238 

However, structured mechanisms for allocation do not 
appear to be much used, and are not clearly based on 
any overriding allocative principles (such as equity, the 
public good, or cultural value).239 Furthermore, while under 
the RMA regional councils can impose rules to allocate 
resources, there is no mention of the development of 
allocative policies. This should, perhaps, come as no 
surprise because there is very little normative guidance 
in the Act’s purpose and principles on the subject. How 
is a council meant to allocate a resource based only on 
a direction to manage it in a way that enables people to 
provide for their own wellbeing? Every prospective user 
can be said to be doing that! Elected institutions, often 
lacking in political will, are therefore expected to perform a 
crucial task in a normative vacuum. Nor has the gap been 
filled by central government; despite some policy work 
on the issue,240 allocative functions remain firmly at the 
regional level.241 

Overall, the purpose and principles of the Act are 
concerned with preventing or managing the adverse 
effects of resource use, rather than determining who gets 
its benefits. But if we accept that the role of the system 
is to allocate resources in a way that pursues positive 
substantive outcomes, our view is that it requires the 
formulation of a set of consistent principles by which 
comparative decisions could be made.242 The difficult 
question is what they should be, and whether they should 
be universal or place-based.

Fourthly, the system could actively "pick winners" by 
allocating resources to (or away from) specific kinds of 
uses in accordance with the public interest, to multiple 
uses where synergies are possible, or even to particular 
groups irrespective of the use to which it will be put. For 
example, fresh water could be proactively reserved for 
hydroelectric generation or phased away from intensive 
agricultural operations in inappropriate areas. The system 
has been grappling with such conflicts for many years, 
but largely on a reactive basis and by using the language 
of adverse impacts on existing interests rather than 
proactively preferring future uses.243 Effectively, that is 
more about dispute resolution than positive planning.

Yet we do not have to see allocation as being just about 
resolving disputes. Even where resources are abundant 
and easily accessible for the foreseeable future, and 
people have no need to fight over exclusive rights to 
use them, the law can still play the role of trustee.244 The 
system does not have to hand over public resources to 
the first person who wants to use them, to give them away 
for free, or to see them simply as things that happen to 
be sitting idly on a shelf, waiting to be privatised.245 Nor 
do we have to see them as forever locked up in their 
historical private uses. However, the active support of 
particular kinds of resource use is not an easy fit within 
the neoliberal foundations of the current system. Does this 
need to change?

The system also needs to consider cultural rights to use 
and control resources. Part of this is about the role of 
Māori in making decisions on bottom lines and trade-offs 
through regulatory avenues (managing adverse effects), 
but another key issue is unresolved Māori claims around 
rights to use resources. Some steps have been taken, 
whether through the Treaty settlement process (such as 
fisheries and aquaculture rights) or more generally (such 
as the recognition of customary rights under bespoke 
marine and coastal legislation),246 but longstanding issues 
remain outstanding, notably around the ownership of fresh 
water.247 A future system will need a durable mechanism to 
grapple with such questions, or at least to incorporate the 
results of separate political processes. 

Questions for discussion: 

•  How directive should the system be in allocating 
rights to use public resources? 

•  How local and tailored should allocative 
choices be, or can be we adopt a national set of 
principles?

Overall, the RMA is not really designed or equipped to 
pursue allocative (or reallocative) outcomes in a proactive 
way.248 It is a gap that is left to be filled by other statutes 
in the system. This helps to explain why we have some 
sector-specific statutes over and above the RMA; the 
Crown Minerals Act 1991 and the Fisheries Act 1996 provide 
frameworks for allocating scarce resource rights in sectors 
where a proactive approach has been deemed essential.249 
Some Treaty settlement legislation also fulfils this role.250 

However, we observe that where resources can be 
exploited by multiple sectors,251 allocative issues have been 
slower to receive such attention through bespoke statutes. 
It can be much more conceptually difficult to decide 
whether to prioritise different sectors (e.g., agriculture or 
electricity generation) when managing fresh water than 
it is to determine, for example, which particular miners 
or fishers within a sector get to take minerals or fish.252 
The RMA allows these questions to be considered, and 
the Land and Water Forum has taken steps in a positive 
direction,253 but the problem remains unresolved. It may be 
easy to point the finger at a lack of political will and tools 
at the regional level, but we also need to have a hard look 
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at the normative and strategic inadequacies of its core 
piece of legislation. Most importantly, the continued use 
of a reactive first in, first served model under the RMA will 
not produce optimal outcomes in a future that is bound 
to be defined by scarcity. This is not a "market" approach 
(markets only transfer rights, and do not create them) – it 
is the wild west.

9.  Roles of the system and a 
spectrum of intervention 

In this chapter we have considered the roles that a future 
resource management system should play. In summary, 
we suggest that the system should have the following core 
roles, based on a general test of the public interest and 
(to the extent it is different) the need to safeguard Māori 
interests: 

• Imposing bottom lines

• Managing trade-offs above bottom lines

• Funding and delivering (and coordinating) public 
goods (including infrastructure)

• Promoting "good" outcomes (not just addressing "bad" 
outcomes)

• Protecting and promoting Māori interests

• Resolving disputes

• Allocating rights to use non-private resources

Identifying the system’s core roles is an important 
step. However – returning to a point we flagged at the 
beginning of this chapter – for those things that we have 
concluded are within the scope of the system, not all kinds 
of interventions are alike. We are not faced with a simple 
choice between coercive regulation and letting the market 
rip.254 The system simply marks the point at which some 
public intervention can occur as opposed to none. 

Some interventions will be more direct, or intrusive, than 
others. For example, the system has a proper role in 
managing how land is used, but that does not justify the 
unconstrained use of compulsory acquisition powers. 
Interventions can be much subtler than that.

Interventions can be placed on a broad spectrum 
according to the amount of freedom of action people 
enjoy. At one end is command and control regulation – if 
people do something, or fail to do something, they are 
sanctioned. Little freedom remains to them. That is 
particularly the case if regulation is prescriptive – outlining 
the detailed steps that must be taken, rather than setting 
an outcome and allowing people to decide how best 
to meet it.255 At the other end of the spectrum are soft 
mechanisms like education campaigns and behavioural 
nudging. Here, people retain substantial freedom of action, 
and may even be unaware that their behaviours are being 
influenced. In between is a wide array of interventions 
that may best be described as incentives – in particular, 
economic incentives – that more forcefully influence 
how people behave. Figure 4.1 shows a non-exhaustive 
spectrum of interventions – tools – that can be used.

Particular kinds of intervention are being considered 
elsewhere in the project. For now, we simply note that 
the practical difference between total private freedom 
(the system plays no role) and public intervention (it 
plays some role) may be much less than the difference 
between different kinds of public intervention. For 
example, a developer will care much more about whether 
the government chooses regulation or an advertising 
campaign than whether it chooses an advertising 
campaign or no action at all.

This raises trickier questions that may prove more 
controversial than determining the roles the system 
should play. For example, is (and when is) command and 
control regulation (you shall and you shan’t) more or 
less desirable than the use of market mechanisms (you 

Figure 4.1: A spectrum of kinds of interventions within the system, according to the degree people have freedom of action.
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may, if you pay)?256 And is it helpful for environmental 
regulators to impose fines – take money away from 
– those responsible for maintaining and improving 
defective infrastructure (such as wastewater treatment 
plants), where the problem cannot be solved without 
investing large amounts of money? For any given 
issue, we can even design packages of different but 
complementary measures – including sticks, carrots, 
and gentle pushes.257 As the Productivity Commission 
has quoted, resource management "is more than writing 
regulations and enforcing them…. Tax policy, capital and 
operational spending, and information dissemination 
should accompany traditional regulation as candidates for 
action."258 And while "hard" interventions are inevitable, 

we should not underestimate softer tools like education.259 
There are many ways in which the system can intervene to 
perform its roles, and we should closely consider how they 
can be used to reinforce each other. Some of these tools 
are considered in chapters 9, 10 and 11 of this paper.

The key thing in designing a package of interventions 
– the politics aside260 – is to consider the incentives it 
provides to those whose behaviour the system is seeking 
to influence. While it is still important that interventions 
remain proportionate to the degree of public interest 
present, and efficiency, innovation and fairness are also 
important considerations, the overriding factor – if we 
have accepted that a public interest is at stake – is what 
package of measures will be most effective in achieving it.

Whangapoua forest
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1 For example, we can hope that the system will not always have to pursue 
environmental enhancement, if we reach standards that are optimal.

2 Or at least a proxy of an outcome (such as macro invertebrate scores in a river that 
reflect the health of an ecosystem).

3 In this light, the Parliamentary Commissioner for the Environment has said that 
"New Zealand’s policy record on climate change reads very much as one of 
developing sophisticated policy tools but not being prepared to deploy them in a 
way that will ‘bite’" Parliamentary Commissioner for the Environment A zero carbon 
act for New Zealand (2018) at 10.

4 For example, we can abandon command and control rules entirely in favour of a 
cap and trade scheme for bottom lines that are evenly felt across the country or 
globe (as in the context of climate change). The bottom line is represented by the 
"cap" component.

5 To the extent that impacts on the biophysical environment can be distinguished 
from impacts on humans (see the discussion in Working Paper 1).

6 We do not generally speak of bottom lines being breached if, for example, 
natural events occur (a volcanic eruption that spews greenhouse gases into the 
atmosphere). The harm caused by such things can be managed, but we do not talk 
about bottom lines being breached. That term implies not only an unacceptable 
outcome, but also that the cause is human activity.

7 For example, the carbon cycle and climate can be altered by "natural" events, as 
can events like algal blooms.

8 For example, investing in electric vehicles (the Energy Efficiency and Conservation 
Strategy mentions that electric vehicles will make up 2% of vehicles by 2021, 
but does not elaborate on how that relates to New Zealand’s bottom lines – its 
nationally determined contribution under the Paris Agreement).

9 Of course, a breach of bottom lines can also be accompanied by a requirement 
that harm be remediated. Pest control can be seen as a form of remedial action for 
past decisions (for example, releasing possums), but it is much more difficult, if not 
impossible, to assign responsibility to any particular person or group.

10 Costs for things like pest control are enormous (for both the Department of 
Conservation and councils), as are the costs for water treatment infrastructure. See 
www.doc.govt.nz/news/budget-2018/docs-budget-2018-explained/

11 Regulatory and enforcement functions equally need to be linked to durable and 
predictable funding streams.

12 New Zealand Productivity Commission Low emissions economy (Draft report, 
2018) at 174, quoting J Rutter and W Knighton Legislated policy targets: 
Commitment device, political gesture or constitutional outrage (2012).

13 As shown by the wide-ranging analysis in the numerous reports produced in 
the lead up to the proposals for reform in the late 1980s: see www.rmla.org.
nz/2015/04/01/the-resource-management-law-reform-rmlr-papers-19881989/.

14 New Zealand Coastal Policy Statement, policies 13 and 15.

15 See http://ec.europa.eu/environment/nature/natura2000/sites/index_en.htm

16 On the planetary boundaries approach, see the work of Johan Rockstrom: www.
stockholmresilience.org/research/planetary-boundaries/planetary-boundaries/
about-the-research/the-nine-planetary-boundaries.html

17 For example, even the precise scientific criteria by which Natura 2000 sites are 
selected are themselves established in the first place by reference to the values 
people have and what we want to achieve from them.

18 However, by no means all provisions in these are specific or firm. Many are simply 
used as matters to have regard to when making decisions on resource consents.

19 Decisions on applications for project-level permits are where considerable 
pressure is brought to bear by those with direct interests in the project, including 
through expert evidence and political pressure.

20 Environmental Defence Society Inc v New Zealand King Salmon Co Ltd [2014] 
NZSC 38.

21 Whether a plan change, a resource consent, or something else.

22 In cases where it could not exercise discretion, such as where an activity was 
prohibited by a rule or standard, the same issues did not arise. 

23 See New Zealand Rail Ltd v Marlborough District Council [1994] NZRMA 70 (HC).

24 Contrast, for example, Shell Oil New Zealand Ltd v Auckland City Council W8/94, 2 
February 1994 (PT) at 10, in which the centrality of bottom lines was recognised.

25 Section 67(3)(b) of the RMA requires a regional plan to "give effect to" the New 
Zealand Coastal Policy Statement. See Environmental Defence Society Inc v New 
Zealand King Salmon Co Ltd [2014] NZSC 38 at [127]-[129].

26 Environmental Defence Society Inc v New Zealand King Salmon Co Ltd [2014] 
NZSC 38 at [80], [122]-[127], [136].

27 Man O’ War v Auckland Council [2017] NZCA 24; Hokio Trusts v Manawatu-
Wanganui Regional Council [2017] NZHC 1355; Royal Forest and Bird v Bay of 
Plenty Regional Council [2017] NZHC 3080; Transpower New Zealand Ltd v 
Auckland Council [2017] NZHC 281; New Zealand Transport Agency v Architectural 
Centre Inc [2015] NZHC 1991; Turners & Growers v Far North District Council 
[2017] NZHC 764; Thumb Point Station v Auckland Council [2015] NZHC 1035; RJ 
Davidson Family Trust v Marlborough District Council [2018] NZCA 316.

28 Environmental Defence Society Inc v New Zealand King Salmon Co Ltd [2014] 
NZSC 38 at [129].

29 See Turners & Growers v Far North District Council [2017] NZHC 764 at [46]; 
Transpower New Zealand Ltd v Auckland Council [2017] NZHC 281 at [84].

30 RJ Davidson Family Trust v Marlborough District Council [2018] NZCA 316.

31 See RJ Davidson Family Trust v Marlborough District Council [2018] NZCA 316 at 
[47], [52] and from [66]: "a consent authority must have regard to the provisions of 
pt 2 when it is appropriate to do so"; and "the reference to pt 2 in s 104(1) enlivens 
ss 5–8 in the case of applications for resource consent".

32 See New Zealand Productivity Commission Better urban planning (2017) at 258.

33 (4 July 1991) 516 NZPD 3019. 

34 Environmental Defence Society Inc v New Zealand King Salmon Co Ltd [2014] 
NZSC 38 at [146].

35 Environmental Defence Society Inc v New Zealand King Salmon Co Ltd [2014] 
NZSC 38 at [130].

36 Environmental Defence Society Inc v New Zealand King Salmon Co Ltd [2014] 
NZSC 38 at [146].

37 Environmental Defence Society Inc v New Zealand King Salmon Co Ltd [2014] 
NZSC 38 at [142], [149], [150].

38 Nor does Part 3 of the Act, which simply requires some form of authorisation to be 
obtained (which then invites the exercise of discretion based on Part 2).

39 The only mandatory planning instruments are the New Zealand Coastal Policy 
Statement, regional coastal plans, regional policy statements and district plans. 
A generally protective approach to the coastal environment, reflected in King 
Salmon, is by no means echoed across the wider system. 

40 RMA, s 68(1); s 76(1). In practice, rules are found in all plans.

41 We do not have a principle of "non-regression" (that we can only strengthen, not 
weaken, our frameworks) embedded in the law.

42 There is potential for conflict between the NPS for Freshwater Management and 
the NPS on Urban Development Capacity, for example.

43 The Environment Court does not pro-actively set policies or bottom lines (it has a 
review role), and has little role in the production of national level instruments.

44 For example, the potential for disproportionate representation of sectoral interests 
in regional councils, and multiple (and potentially conflicting) objectives pursued 
by local government.

45 For example, progress is being made in limit setting under the NPS Freshwater 
Management, and progress continues towards an NPS on Biodiversity: 
www.mfe.govt.nz/more/biodiversity/national-policy-statement-biodiversity/
about-national-policy-statement 

46 If we do not maintain them, restrictions are not really bottom lines at all – true 
bottom lines will appear below them.

47 For example, killing possums is "harming" an element of the living environment, 
but we do not see it as such, because we assign the greater value to the living 
things that possums harm.

48 With an additional "buffer" zone built in as a precautionary approach, to ensure 
those bottom lines are not infringed due to uncertainty around impacts.

49 See New Zealand Productivity Commission Better urban planning (2017) at 
278, which cites "the need for a clear set of limits and standards within which 
development can occur, to ensure the integrity of natural systems, maintain 
standards of environmental quality for human health, and recognise community 
preferences".

50 In which an outbreak of campylobacter in 2016, due to contamination of a local 
water supply, caused several deaths.

51 See www.dia.govt.nz/Government-Inquiry-into-Havelock-North-Drinking-Water

52 See www.dia.govt.nz/Three-waters-review

53 Air quality improvements in urban areas are one example. Also notable is the 
human health overtones of the "swimmability" debate around freshwater quality.

54 On anthropocentrism and ecocentrism, see Working Paper 1.

55 See generally K Hughey, R Cullen and G Kerr "Public perceptions of New Zealand’s 
environment: A focus on water and its management" (2010); K Hughey, G Kerr 
and R Cullen Public perceptions of New Zealand’s environment (2016). In this spirit, 
the Treasury has developed a Living Standards Framework based on multiple 
wellbeings (not just economic factors) to underpin future budgets.

56 The Productivity Commission has suggested, in the context of urban planning, that 
we need to "balance the objectives of regulation against respect for individual rights 
and freedoms, and with the objectives of an efficient and vibrant local economy": 
New Zealand Productivity Commission Better urban planning (2017) at 51. 

57 See K Raworth Doughnut economics: Seven ways to think like a 21st century 
economist (2017); https://vimeo.com/284104419 

58 In 1991, the concept of sustainable "development", prominent in international 
fora, was deliberately avoided by law-makers due to its association with rights to 
socioeconomic development; see D Young Values as law: The history and efficacy 
of the Resource Management Act (Victoria University of Wellington Institute of 
Policy Studies, Wellington, 2001) at 61.

59 Landscape is a broad concept, and careful thought needs to go into where bottom 
lines end and trade-offs begin. In our view, some bottom lines are required. 

ENDNOTES
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60 Including resilience and protection of people from natural hazards. Earlier, we 
noted that bottom lines are about human impacts on the environment rather than 
vice versa, but humans can exacerbate the impacts of natural hazards by living 
and working in inappropriate locations.

61 It may be useful to draw a distinction between managing land use patterns for 
"planning" outcomes and managing land use for "environmental" outcomes. For 
example. the cumulative impacts of diffuse emissions from agriculture/horticulture, 
or the carbon benefits of forestry, are aspects of land use we need to consider in 
order to achieve environmental outcomes (freshwater quality, climate change) and 
are relevant to "bottom lines". The imposition of a strict and unchanging urban-
rural boundary, or rules around development density, may not involve bottom lines 
in the same sense. 

62 Population policy can be a controversial topic. But we need to at least pose 
the question: is there an optimal population for New Zealand? Should that be 
determined by our insatiable appetite for economic growth and technological 
solutions, or consideration of long-term environmental constraints? Will an optimal 
population occur naturally? How big should Auckland get? Do we want to allow 
the upper third of the North Island to become a single urban agglomeration?

63 Dissatisfaction with the former kind of restriction has resulted in alarming 
proposals for urban development authorities to demote the entirety of Part 2 of 
the RMA (the source of our key bottom lines) in urban areas – including provisions 
relating to freshwater quality. This is a good example of the risk of treating all 
resource management restrictions in the same fundamental way; there is a 
political temptation to throw the baby (true environmental bottom lines) out with 
the bathwater (such as urban amenity and growth restrictions).

64 Martin Williams Resource management system: Reform or transform? (RMJ, 2018) 
at 4.

65 See New Zealand Productivity Commission Low emissions economy (Draft 
report, 2018) at 176, citing R Macrory Regulation, enforcement and governance in 
environmental law (Oxford, Bloomsbury, 2014) at 264.

66 New Zealand Productivity Commission Better urban planning (2017) at 55.

67 Parliamentary Commissioner for the Environment Submission to the Minister for 
the Environment on improving our resource management system (2013) at 9. In 
Working Paper 2, we floated the idea of a separate Environmental Protection Act 
to impose bottom lines, and another piece of legislation to address matters that 
can be balanced.

68 See generally I Carlman "The Resource Management Act through external eyes" 
(2007) 11 NZJEL 181 at 201.

69 If we reopen a debate about it then we might not like where it leads – there is a 
risk it could cause more harm than good.

70 Elizabeth Fisher, in her address to the RMLA conference in 2017, talked about a 
"stable frame" for environmental decision making, and that Pts 2 and 3 of the RMA 
performed this role: see M Williams Resource management system: Reform or 
transform? (RMJ, 2018) at 4.

71 So too are firm protections for outstanding natural landscapes and water 
conservation orders. However, there are still debates around the proper place 
of land swaps and tenure review concerning the conservation estate: see, 
for example, the contentious Ruataniwha Dam proposal, which required a 
swap of conservation land (https://www.hbrc.govt.nz/hawkes-bay/projects/
ruataniwha-water-storage-scheme/) 

72 The alternative is to allow our targets and budgets to be met by engaging in more 
efficient measures in other countries. The Parliamentary Commissioner for the 
Environment, in Zero Carbon Act (2018) at 12-13, suggests a focus on domestic 
emissions is appropriate to get our own house in order.

73 See M Brown Banking on biodiversity (2017) at http://www.eds.org.nz/our-work/
publications/reports/banking-on-biodiversity/

74 The Supreme Court in King Salmon (at [137]) bemoaned the uncertainty of 
outcome created by abandoning the specific directions of the New Zealand 
Coastal Policy Statement in favour of an overall broad judgment. However, that 
uncertainty of outcome is prevalent in an effects-based system that relies on 
project level interpretation of policies.

75 New Zealand Productivity Commission Low emissions economy (Draft report, 
2018) at 172-173.

76 For example, dedicated funding for strategic environmental assessments (for 
particular industries or issues) rather than relying on, or testing, evidence from a 
string of applicants.

77 For example, Simon Upton said that the RMA would impose "tightly targeted 
controls that have minimum side effects". (4 July 1991) 516 NZPD 3020.

78 It was a complaint of the Technical Advisory Group on the RMA’s purpose and 
principles that the Act didn’t have a balanced list of things to be weighed; however, 
that was assuming that a balancing approach, rather the bottom lines one, was the 
right one. See Report of the Minister for the Environment’s Resource Management 
Act 1991 principles technical advisory group (2012).

79 Report of the Minister for the Environment’s urban technical advisory group (2010) 
at 68; New Zealand Productivity Commission Better urban planning (2017) at 211. 

80 See New Zealand Productivity Commission Better urban planning (2017) at 95.

81 RMA, ss 3(a), 104(1)(a). 

82 RMA, s 32(2)(a).

83 If the Act was purely about bottom lines, and we did not need to consider the 
social and economic implications of that, would it not be sufficient to define 
sustainable management in a more biophysically focused way? 

84 In consenting decisions we often see extensive discussion of costs and benefits, 
not just assessments of whether biophysical harm will occur.

85 That has been exacerbated recently through bespoke legislation that alters the 
application of Part 2 in specific areas (such as under the Housing Accords and 
Special Housing Areas Act 2013, the Point England Development Enabling Act 
2017, and proposed urban development authority legislation).

86 See New Zealand Productivity Commission Better urban planning (2017) at 122, 
citing submission of C Miller.

87 Compare See New Zealand Productivity Commission Better urban planning (2017) 
at 265, 12.

88 See previous section on bottom lines.

89 For example, the placement of a park in an urban landscape, or noise restrictions. 
Landscape is also a complex interplay between biophysical, social and cultural 
concerns.

90 The Productivity Commission has pointed out that imposing firm limits 
beyond which a city cannot expand can be one way in which property prices 
are influenced, by imposing a constraint on land supply: See New Zealand 
Productivity Commission Better urban planning (2017) at 276. However, there 
are many other factors that need to be weighed in the placement (and flexibility) 
of urban limits, including concerns of social connectivity and climate change. 
Generally, see C Montgomery Happy city (2013) and E Glaeser Triumph of the city 
(2011). Furthermore, urban boundaries are not the only contributing factor to land 
prices and affordability: see Chapter X [tim h]. 

91 Since entirely unconstrained urban sprawl can threaten environmental bottom 
lines, not just those matters able to be balanced.

92 Effects of dispersed retail developments, often through big box malls in suburban 
or peri-urban locations.

93 Policies designed to ensure that central cities thrive.

94 See New Zealand Productivity Commission Better urban planning (2017) at 
212-213, 107.

95 See C Montgomery Happy city (2013).

96 For example, people in a low-density suburb may have purchased their property 
with the expectation it would remain that way. That is a real cost and should not be 
belittled or ignored, even if it is not prevented. 

97 We also emphasise, however, that land use planning can have impacts on the 
matters referred to as bottom lines (such as water quality due to nutrient runoff 
from agricultural use, and climate impacts of locking in a dispersed urban form 
based on private motor cars). These do need to be defended, not balanced. Land 
use planning is therefore not just about trade-offs.

98 Ministry for the Environment Resource Management Act 1991 national monitoring 
system selected findings 2014/15 (2016); New Zealand Productivity Commission 
Better urban planning (2017) at 216. 

99 For example, consider the Waitakere Ranges, where the community fought to 
have stricter controls on development and the local council (before amalgamation) 
arguably had the greenest district plan in the country.

100 We leave open the question of what those parameters should be. However, there 
is the need for certainty and predictability as to how those trade-offs will be made, 
and planning instruments should make the relationship between policies clearer. 

101 In Working Paper 2, we suggested that an option for safeguarding bottom lines 
would be to put them into a separate statute with a more targeted and protective 
purpose statement.

102 See generally New Zealand Productivity Commission Better urban planning (2017); 
New Zealand Government Urban development authorities: Discussion document 
(2017); Report of the Minister for the Environment’s urban technical advisory group 
(2010); "New Urban Planning Law for Cities" (New Zealand National Party, Press 
Release, 4 September 2017).

103 That is not to understate the need for development – in particular, housing, 
infrastructure and associated community development is desperately needed for 
social wellbeing. However, it must be done within environmental constraints.

104 See generally New Zealand Government Urban development authorities: 
Discussion document (2017).

105 Although there are many ways to improve outcomes, including water sensitive 
urban design and living walls.

106 This has implications for legislative design (whether we need a separate urban 
statute) and the normative direction contained in statutes’ purpose statements.

107 See the earlier discussion on King Salmon: Part 2 ultimately enables bottom lines 
to be set rather than requiring them or itself setting them.

108 See Report of the Minister for the Environment’s Resource Management Act 1991 
principles technical advisory group (2012).

109 Many policies in plans are expressed in absolute rather than relational terms, 
leaving it to decision maker to determine what that means when policies conflict.

110 For example, through separation of statutes concerned with bottom lines and 
balance.

111 New Zealand Productivity Commission Better urban planning (2017), chs 10-11. 

112 New Zealand Productivity Commission Better urban planning (2017) at 39. Note 
that this is not limited to urban public goods. 

113 New Zealand Productivity Commission Better urban planning (2017) at 44. 

114 See generally C Sunstein and R Thaler Nudge (2008). 

115 Housing is a really interesting example; it is usually provided privately, but is of 
such fundamental importance that intervention is often taken publicly (planning 
provisions for affordable housing, the direct provision of state housing, policy 
interventions to make land for housing available, and health and safety standards).
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116 Local Government Act 2002, ss 10(1)(b), 11A.

117 This raises the slightly different question of the role of local government, which 
is not about resource management per se and which we therefore don’t address 
directly. We do, however, welcome the inquiry of the Productivity Commission 
into local government funding more broadly: see www.productivity.govt.nz/news/
TORlocalgovt.

118 For example, entirely privately, through state owned enterprises, council controlled 
organisations, Crown agencies, local government, public-private partnerships. 

119 For example, by removing GST on fresh fruit and vegetables: see www.nzherald.
co.nz/business/news/article.cfm?c_id=3&objectid=11980139

120 See, for example, the Electricity Industry Act 2010, Part 3.

121 As with the previous government’s sale of shares in state owned enterprises like 
Mighty River Power (now Mercury NZ Ltd).

122 See Chapter 7.

123 In particular, the limited funding and financing mechanisms available to local 
government to provide core infrastructure like in the 3 waters sector.

124 Others exist too, however, such as debates around whether we should 
move Auckland’s port: see www.nzherald.co.nz/business/news/article.
cfm?c_id=3&objectid=12043803.

125 At least in terms of the RMA, positive effects of resource use were seen as a 
passive part of the equation; they were to be enabled by the Act, rather than 
pursued by regulatory tools.

126 See G Severinsen "Glass half empty or glass half full? Adverse effects, positive 
effects and conditions under the Resource Management Act 1991 and the 
Resource Legislation Amendment Bill 2015" (2016) BRMB. Under administrative 
law, conditions must relate to a resource management purpose, fairly and 
reasonably relate to the activity consented rather than ulterior concerns, be intra 
vires the powers of the consent authority, and not be unreasonable. The RMA now 
specifically requires conditions to be linked to adverse effects (s 108AA; compare 
EEZ Act, s 63(1)).

127 Queenstown Central v Queenstown Lakes DC [2013] NZHC 815, [2013] NZRMA 239 
at [79].

128 See I Carlman "The Resource Management Act through external eyes" (2007) 11 
NZJEL 181.

129 See www.stuff.co.nz/national/politics/100649817/govt-subsidy-for-electric-vehicle-
mechanics-electric-milk-truck-and-charging-stations-at-supermarkets

130 www.mfe.govt.nz/more/funding/sources-funding/
mfe-funding-environmental-projects-and-participation

131 See New Zealand Productivity Commission Better urban planning (2017) at 96.

132 Trade-offs may not even represent the full picture; is it really a surprise that we are 
seeing cumulative effects becoming more severe in a system where generally only 
adverse effects "greater" than those already permitted are to be considered?

133 In the context of hydroelectricity, see Parliamentary Commissioner for the 
Environment, Hydro-electricity or wild rivers: Climate change versus natural 
heritage (PCE, Wellington, 2012). 

134 The beginnings of which can be seen in the idea of product stewardship schemes 
under the Waste Minimisation Act 2008.

135 For example, our natural landscapes and biodiversity bring substantial economic 
benefit to the country. Where would our economy be without nature and adventure 
tourism? Irrespective of climate change, a transition to electric vehicles is likely 
to produce greater energy security as fossil fuels dwindle, and proliferation of 
localised solar electricity generation could see a significant convergence of 
wellbeings. Green infrastructure and water-sensitive buildings contribute to all 
kinds of wellbeing.

136 See I Carlman "The Resource Management Act through external eyes" (2007) 11 
NZJEL 181.

137 As touched on in Working Paper 2, some people may think that public authorities 
should be in the business of guarding against adverse effects – internalising 
externalities – not telling people how to use resources. 

138 Both the Court of Appeal and Supreme Court have hinted that the merits of 
applications close in time may sometimes be compared, on the understanding that 
one of them might better promote sustainable management; see Central Plains 
Water Trust v Synlait Ltd [2009] NZCA 609, [2010] 2 NZLR 363 (CA) at [89]; Synlait 
Ltd v Central Plains Water Trust [2010] NZSC 32, [2010] NZRMA 257; Ngai Tahu 
Property Ltd v Central Plains Water Trust [2009] NZSC 24; Central Plains Water Trust 
v Ngai Tahu Properties Ltd [2008] NZCA 71, [2008] NZRMA 200 (CA) at [90]–[91]. 
Furthermore, it has been held that using a resource in one way (such as land for 
commercial purposes) that could otherwise be used for other, more valuable, 
purposes (industrial use) can be regarded as having an "adverse effect" on the 
environment: Queenstown Central v Queenstown Lakes District Council [2013] NZHC 
815 at [91]. Foregoing an alternative opportunity to use a resource in a different way 
is quite a radical conception of what an "adverse" effect is under the RMA.

139 For example, the Sea Change Tai Timu Tai Pari Marine Spatial Plan.

140 For example, forestry and recreation; energy production and waste disposal.

141 For example, in the Greater Copenhagen Finger Plan. See also https://
danishbusinessauthority.dk/physical-planning

142 The RMA and Local Government Act do not mandate spatial planning in the 
strategic sense. The RMA only requires controls on land use to avoid, remedy or 
mitigate adverse effects. The Auckland Plan is an exception, but it was mandated 
through targeted legislation.

143 For example, in the context of climate change adaptation, land is managed not to 
prevent or balance human impacts on the biophysical environment, but rather to 
safeguard people’s social and economic wellbeing in the face of threats from the 
biophysical environment. 

144 See, for example, the proposals in the Tapuae roa: Make way for Taranaki strategy 
at www.makeway.co.nz/media/1025/make-way-strategy.pdf

145 See the following chapters for more on this.

146 The current system does so already in some cases, such as renewable electricity 
generation and (ironically) petroleum extraction.

147 For example, Martin Williams has suggested that the benefits of forestry for climate 
change mitigation be recognised by more generally permitting (not restricting) 
forestry as a land use: see Martin Williams Resource management system: Reform 
or transform? (RMJ, 2018) at 5.

148 For example, to guide policy and investment decisions across transport, regional 
economic development, innovation, energy, housing, and so forth. The Biodiversity 
Strategy is an example of this broader set of principles, although limited to the 
topic of biodiversity.

149 See Martin Williams Resource management system: Reform or transform? (RMJ 2018) 
at 8; New Zealand Productivity Commission Better urban planning (2017) at 96.

150 See Chapters 9-11.

151 For example, resilience through green infrastructure, connection with nature, open 
space, urban cooling and so forth: see City of Melbourne Green our city strategic 
action plan 2017-2021 (2017).

152 See RMA, s 108AA; G Severinsen "Glass half empty or glass half full? Adverse 
effects, positive effects and conditions under the Resource Management Act 1991 
and the Resource Legislation Amendment Bill 2015" (2016) BRMB.

153 See RMA, ss 30(1)(a), 31(1)(a).

154 RMA, Pt 3, ss 108AA(4).

155 JF Investments v Queenstown Lakes District Council EnvC Christchurch C48/2006, 
27 April 2006 at [40].

156 https://Māoridictionary.co.nz/word/6420

157 Through plans and strategies made under the Biosecurity Act 1993.

158 See, for example, www.doc.govt.nz/news/budget-2018/
docs-budget-2018-explained/

159 It can also be difficult on Crown land where there are private interests (such as 
pastoral leasehold land).

160 In Europe and the United Kingdom, payments are made to farmers to secure 
the "public interest" in landscape protection: see https://www.bbc.com/news/
world-europe-42731932

161 A measure must relate fairly directly to, and at the point of impact of, an adverse 
effect for it to be mitigation: see Royal Forest and Bird Protection Society of New 
Zealand Inc v Buller District Council (No 2) [2013] NZHC 1346, [2013] NZRMA 293 
at [74]-[76], [54], [72], [122].

162 On biobanking, see M Brown Banking on biodiversity (2017) at http://www.eds.org.
nz/our-work/publications/reports/banking-on-biodiversity/

163 JF Investments v Queenstown Lakes District Council EnvC Christchurch C48/2006, 27 
April 2006 at [42]; Royal Forest and Bird Protection Society of New Zealand Inc v Buller 
District Council (No 2) [2013] NZHC 1346, [2013] NZRMA 293 at [54], [72], [122].

164 See http://www.mfe.govt.nz/node/2991/

165 For example, the destruction of a locally significant wilderness area.

166 See New Zealand Council for Infrastructure Development, Integrated governance 
planning and delivery: A proposal for local government and planning law reform in 
New Zealand (New Zealand Council for Infrastructure Development, 2015) at 34.

167 See Working Paper 2, Appendix 2.

168 New Zealand Productivity Commission Better urban planning (2017) at 93.

169 See generally Report of the Minister for the Environment’s Resource Management 
Act 1991 Principles technical advisory group (2012) from 35.

170 See New Zealand Productivity Commission Better urban planning (2017) at 97; 
Parliamentary Commissioner for the Environment Managing change in paradise: 
Sustainable development in peri-urban areas (2001); B Rae "Urban Design and 
Reform of the RMA" (2009) RMJ 16; New Zealand Council for Infrastructure 
Development, Integrated governance planning and delivery: A proposal for local 
government and planning law reform in New Zealand (New Zealand Council for 
Infrastructure Development, 2015. 

171 New Zealand Productivity Commission Better urban planning (2017) at 258, citing 
C Miller Culture and capability within the New Zealand planning system (2016). 

172 RMA, s 2. On the breadth of "effect" see New Zealand Suncern Construction v 
Auckland CC [1997] NZRMA 419 (HC); see also Canterbury Regional Council v 
Newman [2002] 1 NZLR 289 (CA); JF Investments v Queenstown Lakes District 
Council EnvC Christchurch C48/2006, 27 April 2006 at [40].

173 For example, reverse sensitivity provisions and basic zoning rules.

174 For example, the setting aside of green space in a city through a district plan can 
be seen as providing a positive outcome for social wellbeing or, alternatively, as 
preventing the adverse effects that would have resulted had green space not been 
provided for.

175 On the idea of a social ceiling, see K Raworth Doughnut Economics: Seven ways to 
think like a 21st century economist (2017).

176 See New Zealand Productivity Commission Better urban planning (2017) from 107. 
For example, roads in a new residential greenfields development can have many 
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alternative configurations, which may often have negligible differences in their 
adverse environmental impacts (a series of new cul-de-sacs will often not impact 
upon existing residents or ecology more or less than new roads laid out in a grid). 
But a district plan will reflect those that best provide for social wellbeing (a grid 
might better enhance social connection and mobility among new residents). 

177 It is interesting to consider what could be achieved by the new s 18A(b)(i) of the 
RMA (which provides that plans must include only matters relevant to the purpose 
of the Act), since it is inherently debatable what the scope of that purpose is!

178 See generally S Owens "International developments in environmental 
planning" in R Peart (coll), Beyond the RMA: An in-depth exploration of the 
Resource Management Act (EDS, Auckland, 2007); Report of the Minister for the 
Environment’s Urban Technical Advisory Group (2010); and New Zealand Council 
for Infrastructure Development Integrated governance planning and delivery: A 
proposal for local government and planning law reform in New Zealand (2015).

179 Compare New Zealand Productivity Commission Better urban planning (2017) at 99. 

180 The purpose of the Local Government Act 2002, and of local government itself, 
have been curtailed by 2012 amendments. However, references to wellbeing still 
pervade the Act. General plans and strategies, including spatial plans, can be 
produced to deal with such matters (a spatial plan – the Auckland Plan – is also 
mandatory under bespoke Auckland local government legislation).

181 That may be set to change under the current government: Hon Nanaia Mahuta, 
Minister for Local Government, Address to the Building Nations Symposium, 
August 2018.

182 The requirement is only to "have regard" to them.

183 On the issues associated with the proliferation of general strategic planning 
documents, see New Zealand Productivity Commission Better urban planning 
(2017) at 109; New Zealand Council for Infrastructure Development, Integrated 
governance planning and delivery: A proposal for local government and planning 
law reform in New Zealand (New Zealand Council for Infrastructure Development, 
2015) at 34.

184 For those who think this raises echoes of the Minister for the Environment’s 
Technical Advisory Group report on the purpose and principles of the RMA, which 
essentially advocated a balancing approach rather than bottom lines, this is not 
what we are meaning. Rather we mean that the RMA should not be agnostic about 
social, economic and cultural wellbeing to the extent that it does not infringe firm 
biophysical bottom lines. 

185 In Working Paper 2 we floated the idea of separating legislation for bottom lines, 
which might allow for greater integration or at least alignment between the 
proactive wellbeings in legislation like the Local Government Act 2002 and the 
more reactive and effects-based sustainable management purpose of the RMA.

186 Reflecting the principle of environmental justice (see discussion in Working Paper 1).

187 In that the Crown retains right to govern for benefit of all New Zealanders.

188 See Treaty of Waitangi Act 1975, s 8; New Zealand Māori Council v Attorney-
General [1994] 1 NZLR 513 (PC) at 515.

189 Huakina Development Trust v Waikato Valley Authority [1987] 2 NZLR 188 (HC) at 
210. 

190 Meaning life force, vital essence or the essential quality of something.

191 See NPS for Freshwater Management 2014 (as updated September 2017). On 
Māori worldviews generally, see U Klein "Belief-view on nature" (2000) 4 NZJEL 81; 
A Tunks "Tangata whenua ethics and climate change" [1997] 1 NZJEL 67 at 84.

192 See New Zealand Productivity Commission Better urban planning (2017) at 200.

193 See M Palmer The Treaty of Waitangi in New Zealand’s law and constitution 
(Victoria University Press, 2008).

194 Waitangi Tribunal Radio spectrum management and development (Brookers, 
Wellington, 1999) at 38–39.

195 Waitangi Tribunal Te Maunga railways land report (Brookers, 1994) at 67–68.

196 See R Boast "The Treaty of Waitangi and environmental law" in R Harris (ed) 
Handbook of environmental law (Royal Forest and Bird Protection Society of New 
Zealand, 2004) at 517.

197 On their first detailed formulation, see New Zealand Māori Council v Attorney-
General [1987] 1 NZLR 641 (CA) (Lands Case).

198 Waitangi Tribunal The Ngai Tahu report (Brookers, 1991) at 236. 

199 For example, see the Māori Fisheries Act 2004, preamble; this is about returning 
control of particular resources to iwi via the granting of property or resource use 
rights.

200 New Zealand Māori Council v Attorney-General [1987] 1 NZLR 641 (CA) at 655.

201 See generally R Beverley "The incorporation of the principles of the Treaty of 
Waitangi into the Resource Management Act 1991" (1997) 1 NZJEL 125.

202 See RMA s 8; Exclusive Economic Zone and Continental Shelf (Environmental 
Effects) Act 2012, s 12; Conservation Act 1987 s 4; Climate Change Response Act 
2002, s 3A. See generally R Boast "The Treaty of Waitangi and environmental law’ 
in R Harris (ed), Handbook of environmental law (Royal Forest and Bird Protection 
Society of New Zealand, 2004) at 513.

203 Huakina Development Trust v Waikato Valley Authority [1987] 2 NZLR 188 (HC) at 
210.

204 See Treaty Tribes Coalition v Urban Māori Authorities [1997] 1 NZLR 513 (PC) at 517.

205 As under the Marine and Coastal Area (Takutai Moana) Act 2011, s 52.

206 There can be debate as to whether the concept is one in which only tangata 
whenua can act as kaitiaki or if it is broader in scope.

207 For example, in the case of the Waikato river: see the Waikato-Tainui Raupatu 
Claims (Waikato River) Settlement Act 2010.

208 For example, see RMA, s 33, under which a local authority may choose to confer 
resource management powers to iwi authorities (subject to certain criteria). On 
co-governance generally, see See P Salmon and D Grinlinton (eds), Environmental 
law in New Zealand (Thomson Reuters, 2015) at 691, 380-381.

209 See McGuire v Hastings District Council [2000] UKPC 43, [2002] 2 NZLR 577 at [21].

210 See generally G Severinsen "Bearing the weight of the world: Precaution and the 
burden of proof in the Resource Management Act" (2014) 26 NZULR 375. 

211 See Environment Court Practice Note 2014, Appendix 2, part 7((i).

212 Similar to the general criminal law, where there is a public interest in prosecutions.

213 For example, the tortuous provisions about boundary activities and deemed 
permitted activities under the Resource Legislation Amendment Act 2017 (see 
RMA, ss 87AAB-87AAD, 87BA-78BB).

214 Trade competition effects are another: see RMA, Part 11A. 

215 RMA, s 139.

216 Other than narrower private law remedies like nuisance, which can be expensive 
and difficult, and often require the services of lawyers to determine the legal 
position through case law.

217 Martin Williams Resource management system: Reform or transform? (RMJ, 2018) at 5.

218 Although the re-allocation of land does happen in some cases, for example 
through mechanisms like compulsory acquisition, treaty settlements, and tenure 
review.

219 For example, new intellectual property is allocated by law to the creator or those 
who register.

220 Assuming, of course, that the effects of the use are assessed as acceptable.

221 We do not see calls for a regime to allocate air, for example.

222 When we use the term ‘public’ this is really shorthand for ‘non-private’. We 
certainly do not limit the concept to Crown (or local government) ownership. 
We also include resources over which ownership is contested (fresh water) or is 
not currently possible (the common marine and coastal area). We are also not 
concerned with the allocation of built (or intangible) resources (such as libraries, 
shares in companies or radio waves), even if they are publicly owned.

223 To allocate resources, we must therefore first know how much of a resource is 
available to allocate, and if that is scientifically challenging, build in a precautionary 
buffer.

224 Carter Holt Harvey Ltd v Waikato Regional Council [2011] NZEnvC 380 from [435].

225 Reflecting the user or polluter-pays principle.

226 Although allocation in some non-consumptive contexts can be controversial even 
where there is Crown ownership; for example, the allocation of rights to enter 
national parks or stay in huts where visitor numbers are capped or controlled.

227 For example, bidding through the block offer process under the Crown Minerals 
Act 1991. We can also use the revenue generated to re-invest in the resource being 
managed; this is particularly pertinent in the marine space where there is currently 
limited funding and not the more direct link between property based rates and 
terrestrial management.

228 Some marinas pay a coastal occupation charge and others do not, for example.

229 Charging for water is not only an allocative mechanism (determining who gets to 
use it); it can also be used as an incentive for efficient use.

230 As mentioned below, other regimes (such as for minerals and fisheries) have more 
proactive and structured approaches for allocation.

231 RMA, s 123. In practice, this can be even longer, given how s 124 of the RMA has 
played out (giving the ability for a consent holder to continue to operate after 
expiry).

232 For criticism of this model, see A Memon and P Skelton "Institutional 
arrangements and planning practices to allocate freshwater resources in New 
Zealand" (2007) NZJEL 241. 

233 The prevention of reverse sensitivity effects (for example, by preventing residential 
development around an airport) can be understood in this light. 

234 See Fisheries Act 1996, s 29A.

235 See https://www.nzpam.govt.nz/permits/petroleum/block-offer/

236 Both the Court of Appeal and Supreme Court have hinted that the merits of 
applications close in time may sometimes be compared, on the understanding that 
one of them might better promote sustainable management; see Central Plains 
Water Trust v Synlait Ltd [2009] NZCA 609, [2010] 2 NZLR 363 (CA) at [89]; Synlait 
Ltd v Central Plains Water Trust [2010] NZSC 32, [2010] NZRMA 257; Ngai Tahu 
Property Ltd v Central Plains Water Trust [2009] NZSC 24; Central Plains Water 
Trust v Ngai Tahu Properties Ltd [2008] NZCA 71, [2008] NZRMA 200 (CA) at 
[90]–[91].

237 For example, see RMA, Part 7A.

238 RMA, s 30(1)(fa).

239 One commentator has noted "the "ingenuity" of councils in using a framework like 
the RMA to "make the allocation of resources a necessary means of controlling 
effects" (see New Zealand Productivity Commission Better urban planning (2017) 
at 107).

240 For example, see Ministry for the Environment Water programme of action: Water 
allocation and use (2004).

241 RMA, s 30(1)(fa).
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242 On the desirability of allocative principles, see B Barton B "Private property rights 
and the public interest" in R Peart (coll) Beyond the RMA: An in-depth exploration 
of the Resource Management Act (EDS, Auckland, 2007).

243 See G Severinsen "Variation 6: A fresh approach to water allocation" (April 2012) 
RMJ 17. 

244 For example, royalties are still imposed for the extraction of Crown owned minerals 
even if just one company is interested in exploitation. 

245 In some cases, we can even see private land as a public resource waiting to be 
clawed back into public ownership (such as with esplanade reserves: see RMA, 
from s 229).

246 Marine and Coastal Area (Takutai Moana) Act 2011.

247 Ministry for the Environment Water programme of action: Water allocation and use 
(2004) at 11; www.Māoritelevision.com/news/regional/mps-say-Māori-own-water

248 Regional councils may allocate resources where appropriate.

249 For example, determining who gets to extract minerals under the Crown 
Minerals Act 1991 is determined quite separately to the question of whether the 
environmental impacts of doing so are acceptable. 

250 For example, under the Māori Fisheries Act 2004.

251 By sectors we mean different kinds of uses, and not just large industrial interests.

252 Although the Fisheries Act 1996 deals with the allocation of quota between parties, 
it does not deal with allocation between commercial and recreational fishers at all 
well. This has resulted in a lot of conflict.

253 See the reports of the Land and Water Forum at http://www.landandwater.org.nz/
Site/Resources.aspx

254 See New Zealand Productivity Commission Better urban planning (2017) at 39.

255 New Zealand Productivity Commission Better urban planning (2017) at 54.

256 The Productivity Commission (Better urban planning (2017) at 50, 54) has pointed 
out that "regulatory systems that prescribe in detail the means that firms must use 
to reduce harmful emissions undermine the incentive for businesses to innovate 
to discover lower-cost and, potentially, more effective solutions" but also that 
"prescriptive plans are perhaps easier to administer, monitor and enforce, and 
create greater certainty, particularly when outcomes are difficult to observe and 
measure".

257 For example, in the context of climate change this could see an emissions trading 
scheme, subsidies for electric vehicles, an energy efficiency campaign, and 
guidance on good urban design.

258 See New Zealand Productivity Commission Better urban planning (2017) at 262.

259 New Zealand Productivity Commission Better urban planning (2017) at 274.

260 For example, one may wish to be seen to be coming down hard on polluters 
by instituting forceful command and control regulation and strict enforcement 
through prosecution and fines.
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1. Introduction
The following three chapters are about the kinds of 
institutions we have in the resource management system. 
They touch on what they are, the things they do, and how 
they relate to each other. This is the second "structural" 
component of the system we are looking at. Legislative 
design was the first. 

Questions of institutional design are related to questions 
of legislative design, and should be considered closely 
together. We cannot have legislation without appropriate 
institutions to put it into practice, nor for the most part 
can we have effective institutions without a clear basis 
and mandate in well-designed legislation. It is also 
possible to make institutional changes as an alternative, 
or as a complement, to legislative design changes. We 
may choose not to enact an entirely new statute when 
we can simply alter how an existing institution behaves. 
A separation of legislation can also be reinforced, or 
softened (depending on what we are trying to achieve), 
by separating or integrating associated institutions. For 
example, some have suggested that the RMA, Local 
Government Act 2002 and Land Transport Management 
Act 2003 could remain in their present fragmented form 
while ensuring that they are all administered by the same 
government department, to ensure any amendments 
in future are well coordinated.1 Furthermore, local 
government has roles under multiple acts, so is well 
placed to align – or at least try to align – decisions under 
them. On the other side of the coin, it is possible for 
different institutions to have roles within the same statute. 
This can ensure that decisions are robust, independent, 
or reflect the interests of different groups. For example, 
regional councils, the Minister for the Environment, and 
the Environment Court (among others) are all quite 
separate institutions that have distinct functions under a 
single statute – the RMA. 

There is no single "correct" way to design institutions or 
assign them roles. But we should view institutions not 

as a smattering of people and groups who happen to 
be doing similar things. Rather they should be seen as a 
coherent body of interlocking parts, with roles carefully 
distributed and balanced. It is in this integrated way that 
we should consider the huge number of more specific 
debates about our institutions. Some of these debates are 
mentioned below in Figure 5.1. 

We begin by reconsidering general principles that 
are particularly pertinent to institutional design. 
We then explore the idea that institutions can have 
different kinds of characteristics, and show how it is an 
institution’s unique combination of characteristics that 
justifies a particular place for it within the system. We 
construct a framework for considering key institutional 
characteristics, before thinking about what combinations 
may be desirable in a future system. Finally, we add some 
thoughts about how institutions interact, and features that 
all institutions should share.

Two more things remain to be noted up front about this 
chapter. First, we are acutely aware that, in contrast to 
legislation, institutions are comprised of real people. Those 
people will have views, expertise and experiences relevant 
to their own, and other, institutions. Some views will be 
strongly held. For many, general environmental values may 
even seem abstract and distant compared to the close day 
to day relationships people have with the institutions that 
deliver them. All views will be genuine, and all will be valid. 
We welcome a diversity of perspectives. 

Secondly, we offer the usual disclaimer for a project of 
this nature and breadth. The chapter does not investigate 
particular existing institutions in great detail, or claim to 
address every issue about the adequacy of our institutions. 
It seeks rather to provide a framework for how we 
might progress a more considered conversation around 
institutional design – one based not on institutions per 
se, but on their key characteristics – and to locate some 
particularly tricky contemporary debates within this 
broader view. 

What is the proper 
role of central and 
local government?

What is the 
Environmental 

Protection 
Authority really 

there for?

Should we 
integrate 

regional councils 
and territorial 
authorities?

Should the 
government be able 
to replace elected 

councillors?Should we 
amalgamate 

councils?

Is it a good 
idea to have an 

Environment 
Court?What role should 

Ministry for the 
Environment play?

Is a climate 
commission a  

good idea?

Should we use 
boards of inquiry?

When should 
we use council-

controlled 
organisations?

How independent 
is the Department 
of Conservation?

Figure 5.1: Some difficult questions concerning institutions in New Zealand’s resource management system
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Question for discussion: 

•  What are the most important contemporary 
debates and concerns about our resource 
management institutions?

2.  Principles relevant to institutional 
design

In Working Paper 1 we considered a range of resource 
management principles. We will not reproduce that 
analysis here, but we will briefly shine a spotlight on 
those that are most directly relevant. These are principles 
that do more than just tell us what our total collection 
of institutions should aim for (such as sustainability or 
intergenerational equity). Instead, they suggest more 
specifically who should do what things. 

The subsidiarity principle

The principle of subsidiarity is about who makes 
different kinds of decisions. It tells us that decisions 
should be made closest to, and in line with the 
values of, those most affected by them (the relevant 
community of interest) and those most capable of 
dealing with them.2 To some, this means trying to push 
decision-making down to the lowest level possible (a 
presumption in favour of localism, or devolution), but 
we prefer to retain more neutral language. 

It can be difficult to determine where the appropriate 
community of interest lies, because many 
communities have legitimate and conflicting interests. 
Nowhere is this more evident than in the tension 
between existing householders in suburban New 
Zealand (sometimes unkindly labelled Nimbys) and 
the wider metropolitan and even national interests in 
facilitating growth and intensification. 

In New Zealand, subsidiarity has tended so far to 
produce highly devolved decision-making by local 
government,3 partly because central government 
has for the most part chosen to take a passive role. 
However, this is not set in stone. Devolution is one 
potential product of subsidiarity, but they are not 
the same thing. Furthermore, although there can be 
many different communities of interest in any one 
case (if there were not, the principle would not really 
be needed), a "higher" level one (a national interest) 
will generally trump or at least demand recognition 
by a "lower" level one (a neighbourhood or city). 
That makes it extremely important to identify, in a 
transparent and predictable manner, whether a higher 
community of interest actually exists or not.4 

Treaty of Waitangi obligations

The special place of Māori in New Zealand has had 
a strong influence on its resource management 
principles.5 Principles flowing from the Treaty have 
"become part of the fabric of New Zealand law"6 and 
impose the following: a duty on both Māori and the 
Crown to act reasonably and in good faith (including 
a duty to consult);7 an active protection of Māori 
interests by the Crown;8 the making of informed 
decisions by the Crown; the remediation of past 
grievances;9 and the right of the Crown to govern 
by pursuing its policies in the interests of the whole 
community.10 The Waitangi Tribunal has also seen 
the basic Treaty principle as being one of reciprocity, 
where governance or sovereignty has been exchanged 
for rangatiratanga or control over resources.11  

Treaty principles and associated Māori values do not 
directly demand the creation of particular institutions. 
But institutions are one tool through which obligations 
can be translated to practice, especially since the 
spirit of the Treaty is about the active exercise of 
rights and responsibilities by Māori, not just the 
recognition of Māori values in laws. The Waitangi 
Tribunal is one example, although that is much more 
than just a "resource management" institution. To the 
extent that institutions are defenders of the values 
and perspectives of important groups, or society as 
a whole, we need to keep Treaty obligations – and 
mātauranga Māori more broadly – firmly in our minds 
when designing them. True partnership is about more 
than consultation and engagement.

Efficiency

Efficiency in the resource management system is 
extremely important. Resource use and decision-
making processes need to be efficient, and so too 
do our institutions. They need to function in efficient 
ways, but we also need to bear efficiency in mind 
when considering what institutions we have in the 
first place and how they relate to each other. We must 
resist the temptation for our institutions to proliferate 
as the range of particular problems we face increases. 
In a very tangible sense, each will require resources to 
exist and operate.

Yet it is worth reiterating that efficiency is not the 
same as cost reduction. An efficient approach simply 
compares the cost of inputs with the value of outputs, 
and is therefore inextricably linked to the broader 
value we choose to place on particular outcomes.12 
Efficiency is a meaningless concept until we know 
what substantive outcomes we want to achieve. A 
costly system, and one with many institutions, can still 
be an efficient one if it provides value.

Question for discussion: 

•  What other principles, or different takes on 
principles, are relevant for institutional design?
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3. What are institutions?
We need to define "institution" in a useful way for the 
purposes of the project. It would be possible to regard the 
public, or groups within it, as institutions in their own right. 
After all, they have important roles to play in the system. 
Civil society groups can be highly structured, organised 
and engaged. Private companies can sometimes be larger 
and structurally more complex than public authorities. 
The distinction between a participant in the system 
and an institution is not always a clear or sensible one. 
For example, a SOE or government agency may be 
responsible for developing or controlling a resource, but 
find itself in much the same position as anyone else when 
participating in consent procedures under the RMA. In 
fact, that was a conscious decision of the Act’s architects. 

But when people refer to institutions, they are more 
likely to be referring to actors with the power to make 
decisions. However, while we think the "public" is too 
broad a take on what an institution is, "decision-makers" 
may be too narrow. What is a "decision"?13 Ministers 
make decisions. So too do councils. The list of decision-
makers is a long one. But what about the Parliamentary 
Commissioner for the Environment? Is that office less 
of an institution because its reports, suggestions and 
recommendations have no binding legal effect? Is the 
Department of Conservation less of an institution because 
it provides advice to its responsible Minister, or advocates 
in the courts alongside private parties? Such entities fill 
important positions in the system.

We think that a more useful thread linking "institutions" is 
a need for public intervention to maintain their position 
in the system. They may be created by statute, or more 
informally by public authorities. They may or may not have 
regulations or guidelines that tell them how to operate. 
They may have a firm normative mandate or a more 
general freedom of operation. But there is some public 
authority that ensures they exist, and are (at least for a 
defined time) durable.14 This definition accounts for a wide, 

although not infinite, variety of entities; it includes, for 
example, the Independent Hearings Panel for the Auckland 
Unitary Plan, Transpower, and the Queen Elizabeth II 
National Trust, but it does not include a construction 
company, a neighbourhood action group, or (at the risk 
of being accused of being insufficiently introspective) an 
environmental non-governmental organisation. 

Arguably, this definition of an institution still includes the 
public, because many statutory frameworks actively seek 
to facilitate or even enhance the position of the public 
– even specific subsets of the public – in the process of 
making decisions.15 Therefore institutions must really be 
seen as existing on an extremely wide spectrum between 
hard decision-makers and mere participants. We accept 
this, but still see merit in addressing "institutional" and 
"participatory" matters in separate chapters. Collaborative 
bodies lie somewhere on the cusp of this distinction. 

Similarly, we note that Māori can comprise both 
participants and institutions. As participants, tangata 
whenua hold a special place in the system separate to 
the broader public (eg there are often specific duties 
for advance consultation with iwi). But although they 
are not always the product of public intervention (in the 
same sense as, for instance, a government department 
or council is), highly organised Māori groups (such as 
iwi authorities) are often specifically singled out by the 
system. Furthermore, Māori are partners with the Crown 
under the Treaty of Waitangi, and while the conception 
of a public institution applies more easily to the Western 
system represented by the latter, that does not make 
the representative bodies of the former any less of an 
institution for the purposes of the resource management 
system as a whole. 

Question for discussion: 

•  What is the most useful way to define or conceive 
of a resource management "institution"?

Mana Island
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4.  A snapshot of the current 
institutional framework

Because our take on institutions is so wide, we will not 
attempt in this chapter to describe every example in the 
current system. We are, instead, casting our eyes at the 
higher level, and generating a framework for how we 
might approach questions of institutional design. What are 

the different kinds of institutions, what functions do they 
perform, and what decisions do they make? If we were 
to design a set of institutions from first principles, would 
it look substantially different to what we have today? 
However, to ground the discussion and give a flavour for 
the kinds of institutions we are dealing with, below we 
briefly describe some of the key ones that operate in our 
current system (in no particular order). Many others exist. 

Ministry for the Environment

The public service department charged with advising 
the government on policies and issues affecting the 

environment, in addition to the relevant environmental laws 
and standards. Its purpose is to "make New Zealand the most 

liveable place in the world". It was established under the 
Environment Act 1986 and has specific functions under 

12 additional statutes.

Ministry for Primary Industries

The public service department that 
helps New Zealand to maximise export 

opportunities in the primary industry, improve 
sector productivity, ensure food it produces 

is safe, increase sustainable resource use, and 
protect it from biological risk. The Ministry provides 

policy advice, advises government, leads New Zealand’s 
biosecurity system, manages forestry assets, works with 

people and business involved in the food chain to meet food 
safety standards, plays a key role in enabling international 

market access and represents the interests of New 
Zealand's primary sector in international trade 

policy and standard setting forums. The Ministry 
itself does not have a statutory basis but it is 
responsible for administering legislation that 

covers a wide range of sectors including 
agriculture, forestry, biosecurity, 
fisheries, food and aquaculture.

Environmental Protection Authority 
(EPA)

The EPA is a Crown entity and environmental 
regulator that contributes to the effective 

and transparent management of New Zealand’s 
environment and natural and physical resources. 
The EPA has responsibilities under six acts: RMA, 

Hazardous Substances and New Organisms Act , Ozone 
Layer Protection Act, Climate Change Response Act, EEZ Act, 

and Imports and Exports Acts. It has a number of advisory 
groups (including a Māori Advisory Committee) and 

decision-making committees. The EPA reports to 
the Minister for the Environment and the Minister 

for Climate Change. The Ministry for the 
Environment monitors its activities. The EPA 

was established under the Environmental 
Protection Authority Act 2011. 

Land Information New Zealand (LINZ)

The public service department that manages land 
titles, geodetic data and cadastral survey systems, 

topographic information, hydrographic information, and 
Crown property. LINZ was formed in 1996 following the 

restructure of the Department of Survey and Land Information. 
Its purpose is to "make geographic information accessible 
and usable, protect New Zealanders’ property rights, and 

ensure Crown property is sustainably managed". LINZ 
administers an extensive number of Acts including 
the Crown Pastoral Land Act 1998, Land Transfer 

Act 1952 and Public Works Act 1991. 

Te Puni Kōkiri (Ministry of Māori 
Development)

The Ministry is the public service department 
charged with advising the government on policies and 
issues affecting the Māori community, promoting Māori 

achievement in health, training and employment, education 
and economic development, and monitoring the provision of 

government services to Māori. It provides strategic leadership 
advice on partnerships and relationships with Māori, 
advises Ministers and agencies on achieving better 
results for Māori and develops and implements trials 

and investments to test policy and programme 
models. The Ministry administers 71 Acts and 

25 legislative instruments. 

Iwi Chairs Forum

The Forum is a platform for sharing knowledge and 
information between the tangata whenua of Aotearoa. 

The Forum meets four times a year to discuss and enable 
Māori aspirations in the sphere of cultural, social, economic, 

environmental and political development. The meetings 
are used to educate one another about what they are 

doing, how they are doing it and how they can 
support each other. 

Department of Conservation

The public service department charged with the 
conservation of New Zealand’s natural and historic 

heritage. The Department manages historic heritage, 
protects species through predator programmes, implements 
restoration projects, carries out research and development, 

manages threats to place and species, and produces 
conservation policies and plans. It was established under 

the Conservation Act 1987 which sets out the majority 
of the Department's roles. It has functions under 

numerous other Acts.

Ministry of Business, Innovation and 
Employment

The Ministry is the public service department 
charged with delivering policy, services, advice 

and regulation which contribute to New Zealand’s 
economic productivity and business growth. Its purpose is 

to "grow New Zealand for all".  The Ministry administers Acts 
that relate to a number of sectors for example: building and 

construction, digital economy, business, employment 
and skills, infrastructure and growth, and science and 
innovation. The Ministry houses operational services 
including Business NZ, Electricity Authority, Māori 

Economic Development and New Zealand 
Petroleum and Minerals. 

Maritime New Zealand

Maritime New Zealand is a Crown 
entity whose role is to "ensure that all 

maritime activities are carried out safely, 
with minimal impact on the environment and 

on security". Maritime New Zealand develops and 
monitors maritime safety rules and marine protection 

rules, certifies ships, conducts safety inspections, 
investigates accidents, promotes safe boating, educates 

regarding best practise safety and environmental standards, 
ensures ports and ships meet legislative requirements, 

provides and operates lighthouses, manages rescue 
coordination, provides marine pollution response 

services, minimises effects of pollution from oil 
and gas, coordinates responses to oil spills and 

administers the NZ Oil Pollution Fund. The 
Maritime Transport Act 1994 is the primary 

legislation governing Maritime New 
Zealand although it administers 

numerous other acts. 
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Crown Research Institutes (CRIs) 

CRIs include: AgResearch Limited, Institute 
of Environmental Science and Research Limited, 

Institute of Geological and Nuclear Sciences Limited, 
Landcare Research New Zealand Limited, National 

Institute of Water and Atmospheric Research Limited, 
New Zealand Forest Research Institute Limited and the 

New Zealand Institute for Plant and Food Research Limited. 
They are science research businesses owned by the Crown 

and are governed by the Crown Research Institutes Act 
1992. They carry out scientific research to address 
New Zealand’s "most pressing issues and achieve 

economic growth by improving sectors’ 
productivity and improving the sustainable 

use of natural resources". 

Tāmaki Regeneration Company

The Company is behind the largest urban transformation 
project in New Zealand, to create a thriving, attractive, 
sustainable and self-reliant community in Tāmaki. The 

Company is jointly owned by the government and 
Auckland Council. 

New Zealand Railways Corporation 

The Corporation is an SOE that owns the 18,000 hectares 
of land beneath KiwiRail’s railway network on behalf of the 
Crown. It was established to support KiwiRail by providing 
a long term lease of its railway land such that KiwiRail can 
obtain the commercial benefit of the land and support the 

Crown’s investment in rail as a whole. The Corporation 
is not a trading entity. 

Conservation Authority 

The Authority is an advisory body to the Department of 
Conservation and the Minister of Conservation. It approves 

conservation management strategies and conservation 
management plans and can investigate other conservation 

matters. It also has a public educational role. It was 
established under the Conservation Act 1987. 

New Zealand Transport Agency (NZTA)

NZTA is a Crown entity. Its purpose is "to contribute 
to an efficient, effective and safe land transport system 

in the public interest". The NZTA must review accidents, 
manage the state highway system, manage funding of the land 

transport system, manage regulatory requirements, and 
advise and assist government agencies and the Minister 

for Transport. Its main responsibilities are laid out in 
the Land Transport Management Act 2003 2003.

Parliamentary Commissioner for the 
Environment

The Commissioner’s primary role is to give independent 
advice to Parliament on environmental planning and 

management. The Commissioner reports on investigations, 
makes submissions to select committees on bills, inquiries, 

petitions and policy proposals and writes commentaries 
on state of environment reports under the 

Environmental Reporting Act 2015. The Commission 
was established under the Environment Act 1986.

Transpower 

Transpower is the SOE responsible for electric 
power transmission in New Zealand. It performs two 

major functions in the New Zealand electricity market. As 
the owner of the National Grid it provides the infrastructure 

for electric power transmission that allows consumers to 
have access to generation from a wide range of sources, 

and enables competition in the wholesale electricity 
market. As Systems Operator it manages the real-time 

operation on the grid and the physical operation of 
the electricity market. 

The Fish and Game NZ Council 

The role of the Council, in consultation with Fish and 
Game Regional Councils, is to develop national policies 

relating to the management and conservation of sports fish 
and game, to advise the Minister of Conservation on issues 

relating to sports fish and game and to advocate for 
sports fish and game and habitats. The Council was 

established under the Conservation Act 1987. 

KiwiRail

KiwiRail is the SOE responsible for rail operations in New 
Zealand. It currently offers rail freight, long-distance passenger 

rail, urban passenger rail and inter-island ferries and is 
responsible for the management of major rail projects in 

New Zealand. 

Land and Water Forum 

The Forum is the trading name for 
the Land and Water Trust. The Forum 

brings together a range of stakeholders 
consisting of industry groups, electricity 

generators, environmental and recreational 
non-governmental organisations, iwi, scientists and 
other organisations with a stake in freshwater and 

land management. They are joined by central and local 
government participants in developing a common direction 
for freshwater management in New Zealand and providing 

advice to the government. In its first phase, the Forum 
produced a report identifying a set of outcomes and goals 

for freshwater management. In its second phase, the 
Forum developed a general framework for setting 

limits, including the governance arrangements 
which would ensure stakeholder involvement. 

The Forum also advised on the methods 
and strategies required to achieve and 
manage those limits. The Forum has 

now completed its work as is no 
longer operational. 
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Regional councils

Regional councils’ responsibilities include:

• Sustainable regional wellbeing

• Managing the effects of using freshwater, land, 
air and coastal waters, by developing regional policy 

statements and issuing consents

• Managing rivers, mitigating soil erosion and flood control

• Regional emergency management and civil defence 
preparedness

• Regional land transport planning and contracting 
passenger services

• Harbour navigation and safety, oil spills and 
other marine pollution

Regional Land Transport Committees

The Committees prepare regional land transport 
programmes and provide advice as requested by regional 

councils. They promote the objectives of the Land Transport 
Management Act 2003 2003 in each region, linking it to other 

regions of New Zealand and other transport systems. The 
Committees are established under the Land Transport 

Management Act 2003 2003.

Community boards 

The boards were created by local government 
reforms in 1989. Some 110 community boards now 
operate in both urban and rural areas within local 

authorities throughout New Zealand. They carry out 
functions and exercise those powers delegated to them by 

their councils. They represent and act as an advocate for the 
community, report on issues referred to them by council, 

submit on their expenditure, maintain an overview of 
services provided by their council and communicate 
with community organisations and special interest 

groups in the community.

Local government

The purpose of local government is to enable 
local decision-making and action on behalf of 

communities and to meet the current and future 
needs of communities for good-quality infrastructure, 
local public services and performance of regulatory 

functions in a cost-effective way. Local authorities are 
required to lead and engage with their communities. The Local 

Government Act 2002 is the primary statute governing local 
government. Local government is required to prepare long 

term plans, annual plans and budgets in consultation 
with their communities, report on the plans and 

prepare long-term financial strategies. Local 
government is made up of 11 regional councils, 

61 territorial authorities and six unitary 
authorities. 

Interim Climate Committee

In April 2018, the government announced an interim 
Climate Committee. Six commissioners with particular 
expertise in climate related issues and solutions were 

appointed by the Minister for Climate Change. The Committee 
is to progress key issues for climate change policy in New 

Zealand, such as agriculture and renewable electricity. 
The Committee will further advise the government on 

these matters once the Zero Carbon Bill is enacted.

New Zealand Local Government  
Funding Agency 

The Agency specialises in financing the local 
government sector, the primary purpose being to provide 

more efficient funding costs and diversified funding sources 
for New Zealand local authorities The Agency was established 

to raise debt on behalf of local authorities on terms that 
are more favourable to them than if they raised the debt 

directly. The Agency operates under the Companies 
Act 1993.

Territorial authorities

Territorial authorities’ responsibilities include: 

• Sustainable district wellbeing

• The provision of local infrastructure, including water, 
sewerage, stormwater and roads

• Environmental safety and health, district emergency 
management and civil defence preparedness, building control, 

public health inspections and other environmental health 
matters

• Controlling the effects of land use (including 
hazardous substances, natural hazards and 

indigenous biodiversity), noise, and the effects 
of activities on the surface of lakes and rivers

Auckland Transport

Auckland Transport is New Zealand’s largest 
CCO and is responsible for transport projects 

and services in the Auckland region. It combines the 
transport functions of the eight former Auckland local 

authorities and the Auckland Regional Transport Authority. 
Auckland Transport is required to design, build and maintain 

Auckland’s transport infrastructure, coordinate road safety 
and community transport initiatives and plan and fund 
bus, train and ferry services. It was established by the 

Local Government (Auckland Council) Act 2009 
and also operates under the Local Government 

(Auckland Transitional Provisions) Act 2010.  
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Watercare Services Limited 

Watercare is New Zealand’s largest water CCO, 
providing water and wastewater services to 1.4 million 

people in the Auckland region. Watercare upgrades 
assets and plans, builds and delivers new infrastructure in 

cost-efficient ways. Four acts form the legislative framework for 
Watercare: Local Government Act 2002, Local Government 

(Tāmaki Makaurau Reorganisation) Act 2009, Local 
Government (Auckland Council) Act 2009 and Local 

Government (Auckland Transitional Provisions) 
Act 2010. 

RMA hearing panels

Under the RMA, hearings are held for notified 
or limited notified applications if the council, the 

applicant, or a submitter requests a hearing. All members 
of the hearing panel must be accredited under the ‘Making 
Good Decisions’ Programme. Most councils tend to appoint 

councillors with delegated authority to make decisions. 
Where a conflict of interest for the council may exist, an 
independent commissioner may hear the application. 

The applicant or submitter can also request that 
the council appoint at least one (or more) 

independent commissioners. 

Iwi authorities

Iwi authorities represent individual iwi for the purposes of the 
RMA and are recognised by each iwi as having authority to 

do so. 

Panuku Development Auckland 

Panuku is a development agency CCO of Auckland 
Council. It helps to implement the Auckland Plan and 

encourage economic development. Panuku buys, manages 
and sells land and buildings that Auckland Council owns. 

It operates in a commercial way, delivering profit to 
Auckland Council but is also tasked with ensuring that 
development and community outcomes are positive 

and sustainable. 

EEZ Decision-making Committee 

Under the EEZ Act, a decision-making committee hears 
applications for notified and non-notified marine consents 

(apart from section 20 activities) if the applicant or one or more 
submitters asks to be heard or the EPA thinks holding it is 
necessary or desirable. The decision-making committee 

is appointed by the EPA Board. 

Queen Elizabeth II National Trust 

The Trust is a registered charity and statutory 
organisation independent of government and 

managed by a board of directors. It was established to 
"encourage and promote for the benefit of New Zealand, 

the provision, protection, preservation and enhancement of 
public space". The Trust partners with private landowners 

to protect natural and cultural heritage sites on their 
land with covenants. The Trust was established under 

the Queen Elizabeth the Second National Trust 
Act 1977. 

Environment Court

The Court is a specialist court for plans, resource consents 
and environmental issues. It deals primarily with appeals, first 

instance decisions, and declarations under the RMA, its 
establishing legislation. 

Board of inquiry

A board of inquiry can be appointed by the 
Minister for the Environment to determine a 

matter of national significance under the RMA and 
marine consents for section 20 activities (publicly 

notifiable restricted activities) under the EEZ Act. The 
Minister must ask the relevant authorities for suggestions 
for appointments but ultimately the Minister decides who 
is appointed. For the RMA process, members must have 

knowledge and skills related to the local community, RMA, 
issues relevant to the matters the board is considering 

and tikanga Māori. For the EEZ Act process, 
members must have knowledge of the EEZ Act, 
and legal and technical expertise. A board has 

between three and five members. 

Urban development authorities 
(proposed) In February 2017 the 

(former) government proposed new 
legislation that would allow nationally or 

locally significant urban development projects 
to be built more quickly. This included a tool-kit 

of enabling powers that could be used to streamline 
and speed up particular large-scale projects, such as 

suburb-wide regeneration. The projects would be planned 
and facilitated by publicly-controlled UDAs, potentially in 

partnership with private companies and/or landowners. The 
government would decide which enabling powers could 

be used for particular projects; not all powers would 
be granted for all projects. Central government and 
territorial authorities would have to work together 

to identify and agree on urban development 
projects and would consult the public 
before granting the relevant enabling 

powers. Government is currently taking 
decisions on UDAs. 
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As with our legislative landscape, our institutional 
landscape is complex. It even appears chaotic. The 
institutions identified above are very different from each 
other; the Environment Court does not resemble the 
NZTA. The Department of Conservation is not at all like 
a territorial authority. As the Productivity Commission 
has noted, even the institutional arrangements for central 
oversight of the urban planning system are complex 
(and the resource management system as a whole is 
considerably more complex):16 

Currently, the stewardship of the urban planning 
system is unclear and fragmented across a number 
of Ministers and departments, with no clear leader 
or contact point within central government. The 
Ministry of Transport administers the LTMA. The 

MfE administers the RMA. The Ministry for Business, 
Innovation and Employment administers the Housing 
Accords and Special Housing Areas Act 2013, and 
has a broader interest in affordable housing and 
the planning system as it affects business. The 
Department of Internal Affairs administers the LGA and 
the Local Government (Rating) Act 2002. 

In some Acts, different Ministers are responsible for 
different components of the Act. For example, under 
the RMA, the Minister for the Environment is broadly 
responsible for monitoring the implementation of the 
Act (s 24). Even so, the Minister of Conservation is 
responsible for preparing the New Zealand Coastal 
Policy Statement and monitoring the effective 
implementation of the Statement.

Supreme Court
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5.  Different institutional 
characteristics 

How do we measure, explain and rationalise this 
complexity and diversity? Is there even some kind of 
overarching logic, or are our institutions simply the product 
of a messy political process in which they are created and 
assigned characteristics in response to particular issues 
as they arise? The New Zealand Council for Infrastructure 
Development (now Infrastructure New Zealand) has 
explained that:17

with the exception of the reform of Auckland 
governance, [no] … responses address underlying 
structural anomalies in the overall domestic [resource 
management] system.

That is (at least in part) an indictment of our institutional 
arrangements, although it is only one view among many. 
However, we can observe that a great deal of thought 
went into institutional reform in the late 1980s, much of 
which remains with us today.18

In considering our institutional arrangements from first 
principles, we face two initial questions that we can 
dispense with fairly quickly. The most basic is whether 
we require institutions at all. That has an obvious answer 
in light of our previous findings – if we accept that public 
intervention has some role to play in managing resources, 
we require public institutions to provide the interventions. 
Someone has to set bottom lines. Someone has to pay for 
public infrastructure.19 20

Local Government

Offices of Parliament  
(eg Auditor-General)

Crown Entities 
(except Tertiary Education Institutions)

Other 
(eg Reserve Bank)

Departments

Tertiary Education Institutions 
(eg Auckland University)

Other agencies 'associated with a Ministerial Portfolio' 
(eg ASB Trust)

Legislative branch 
departments  

(eg Parliamentary 
Service)

Other 
departments 

(eg NZ Police)

Organisations and 
companies on Public 

Finance Act 1989 
Schedules 4 and 4a 

(eg Fish & Game 
Councils, Fairway 
Resolution Ltd)

SOEs 
(eg NZ Post) 

and Mixed Ownership 
Model companies 

(eg Meridian Energy)

Public Sector

State Sector

State Services

Public Service

Figure 5.2:18 A constitutional framing of our public institutions. Although not focused on resource management institutions, this 
shows one way of thinking about the degree to which institutions are connected to central government.19 They are not shown 
here, but we can picture Ministers as being located in the centre of the circle.
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The second obvious question is whether we need more 
than one institution. Should we split them up at all? 
Intuitively, the answer is a resounding of course we do. 
But why exactly is that? Why do we not have a single, 
ubiquitous government department dealing with all 
things related to resource management – perhaps an 
Environment Ministry on steroids? A public law expert 
may cite the need for a separation of powers, and that is 
one important thing to consider. A quasi-judicial function 
residing within the executive branch of government 
would, quite justifiably, raise many eyebrows.21 There are 
also sound constitutional reasons for creating officers of 
Parliament – like the Parliamentary Commissioner for the 
Environment – rather than executive agencies (even those 
that operate at arm’s-length from Ministers).22 

This constitutional framing of our institutions – essentially, 
the degree to which an entity is connected to central 
government – is one that is nicely presented by the State 
Services Commission in Figure 5.2 (although this is not 
focused on resource management institutions specifically).

However, there is much more to our resource management 
institutions than a basic separation of powers. After 
all, the Ministry for the Environment, Department of 
Conservation and Ministry for Primary Industries are 
all public service departments, but there are significant 
differences between them. They are separate for a reason. 
And even where we give some powers to the judiciary, the 
picture is much more complicated than simply requiring 
the courts to interpret the law and resolve disputes. The 
merits assessment role of the Environment Court has a 
substantial policy element to it. 

The more nuanced answer to this question – why we feel 
compelled to split institutions up in the first place – will 
also tell us a lot about the characteristics of the ones we 
need to end up with. We have different institutions not 
only because we mistrust an overly powerful executive, or 
we desire checks and balances on all our institutions, but 
because experience has shown that their characteristics 
need to be different – and carefully balanced – in order to 
achieve our objectives. For example, we may find a locally 
accountable body is less likely to ensure that national level 
interests are secured; a politically independent entity risks 
making decisions that do not reflect community values; an 
institution that spreads its subject focus too widely may 
risk diluting its effectiveness. 

But what do our norms – worldviews and principles – tell 
us about what institutions should look like? As it turns out, 
not a great deal that is clear and specific. Norms are not a 
blueprint for a correct model of institutional design. In fact, 
the only concrete answer is that we need to implement the 
principle of subsidiarity. That means that we need at least 
some central and some local government institutions. We 
can therefore conclude quite readily that local government, 
in some form, is an essential part of a future resource 
management system. (We also need to remember that 
local government performs many functions, and that 
debates about the place of councils are not informed only 
by their resource management functions.23)

Beyond that, the question of how many institutions we 
need (both central and local), and what their distinguishing 
features should be, has no immediately obvious answer. 
Our norms do not require us to have entities with the 
characteristics of an Environmental Protection Authority 
(EPA), an NZTA, or a Department of Conservation. The 
overarching principle is simply that our institutional 
arrangements need to be most effective and efficient 
at implementing our norms. Many different institutional 
settings may be capable of doing so.24

6.  A framework for questions of 
institutional design 

Before considering what change could be desirable, we 
think there is value in establishing a common foundation 
for thinking about questions of institutional design. 
Appreciating a more general context can colour the 
answers we give to specific issues. For example – do we 
have an Environment Court purely because it provides 
a desirable independence at a national level? Or is it 
partly to make up for a lack of capacity within councils? 
If we remedied the latter, would the former become less 
important? Over the following chapters, we consider 
institutional design in three steps: 

 1.  What kinds of institutions are available for us to 
adopt? 

 2.  What characteristics are important, and when should 
we use them?

 3.  What kinds of institutions should we have in a future 
system? 

The first two steps are about generating a common 
understanding of what key options we have, and 
understanding why we have them. The third step looks at 
which kinds of institutions we desire, and which functions 
we could give to them. 

What kinds of institutions are available?
We begin by considering the options we have for 
institutions. But how do we do this in a useful way? One 
option would be to create a list of all possible institutions 
that come into our heads – a mega-brainstorming exercise. 
That could look something like this: 

• Coastal Commission

• Ministry for the Environment

• Environment Court

• Taranaki Catchment Board

• Parliamentary Commissioner for the Environment

• National Transport Council

• National Drinking Water Authority

• Department of Infrastructure and Public Works

• Hamilton City Council

• etc.
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That is not overly helpful. There is a potentially infinite 
number of specific institutions we could adopt. Some we 
may already have, others could be modelled on overseas 
examples, and some could be imagined out of thin air. 
The hypothetical list above has all three. This takes us 
no further to understanding why we might desire some 
institutions, but not others. What we are really interested in 
is not institutions per se, but how we separate them based 
on their different characteristics.   

Which characteristics should we look at?
We need to look, in a systematic way, at different possible 
combinations of characteristics that our institutions can 
have, before we decide which combinations we may want. 
Characteristics can be selected in either a coarse or a fine-
grained way. The trick is to drill down far enough to identify 
materially different characteristics. Whether an agency is 
centrally or locally controlled is significant. Whether it offers 
its staff Gingernuts or Toffee Pops for morning tea is not. 
In between, there may be quite a bit of debate.  Overall, we 
think that the following kinds of characteristic are material, 
although it may well be possible to include others.

 1. The degree of an institution’s independence

   An institution can be independent of political 
influence (such as the Environment Court) or 
politically accountable (such as Ministers and 
regional councils).

 2. The degree of an institution’s centralisation

   An institution can be central, in that it functions 
across the whole country (such as a government 
department) or local (such as a district council). Both 
central and local institutions can be accountable or 
independent.

 3. The extent of an institution’s subject focus

   An institution can focus narrowly on specific 
resources or domains (such as the Queen Elizabeth 
II National Trust, concerned with open space) or 
have a wide focus (such as the Ministry for the 
Environment).

 4. The extent of an institution’s geographical focus

   An institution can focus narrowly on a specific 
geographical area (such as the Fiordland Marine 
Guardians) or on a broad area (such as the 
Department of Conservation). 

   Note that geographical focus is a different 
characteristic to the degree of centralisation. 
The latter captures the idea that there can be a 
nationwide division into locally controlled units 
(district councils are local, but they exist uniformly 
across the country). The former captures the 
idea that some institutions are responsible for an 
additional layer of interventions in particular areas 
that are treated differently from the rest of the 
country. An institution can be local but have a broad 
geographical focus (such as a district council, which 
manages all land in a district), or it can be central 

and have a specific geographical focus (such as the 
Queen Elizabeth II National Trust, which focuses on 
specific covenanted land).

 5. The nature of an institution’s task

   An institution can have different kinds of tasks. 
Among other things, it can create policy, impose 
regulation, or enforce decisions.

 6. The formality of an institution’s creation

   Some institutions can be formally created (such 
as by statute), while others are created in a more 
informal way (such as by Cabinet decision).

 7. The nature of an institution’s mandate

   An institution can have a protective mandate (such 
as the Department of Conservation),25 or it can 
have an exploitative mandate and seek to secure 
the benefits of resource use (such as the Ministry 
for Primary Industries). The word "exploitative" is 
not intended to have any negative connotations. It 
simply means driving resource use, as opposed to 
"protection", which here means preventing particular 
kinds of use.

 8. The extent of an institution’s power

   An institution can have binding powers 
(such as a Minister who imposes a NES) or a 
recommendatory power (such as the Parliamentary 
Commissioner for the Environment inquiring into 
an environmental issue).

Question for discussion: 

•  What other key characteristics do resource 
management institutions possess?

Measuring institutional characteristics
Not only do we need to identify material characteristics; 
we must also determine how to measure them. It is 
not usually a binary decision between, for example, 
independent or accountable, or central or local. There 
are many shades of grey (we have arm’s-length Crown 
entities, CCOs and SOEs,26 and metropolitan or regional 
authorities). Again, we can measure characteristics in a 
coarse or a fine-grained way. For example, we can think 
of an institution’s degree of centralisation in a coarse 
way – either central or local – or in a more fine-grained 
way – perhaps central, regional, local and community 
levels. Most characteristics are continuous rather than 
discrete, and exist on a spectrum.27 It can therefore be 
helpful simply to put labels along a spectrum at significant 
points, while recognising that any given institution may 
fall somewhere in between. The following represents one 
possible way of measuring key characteristics. 
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Questions for discussion: 

•  How fine-grained should our measurements of 
institutional characteristics be?

•  When is a distinction material, and when is it 
trivial?

This framework can produce a huge number of different 
sets of characteristics.28 Of course, that does not mean 
that we should have a separate institution for each unique 
combination. There are several reasons for this.

First, some combinations may not be particularly useful. 
For example, we cannot realistically have an informally 
created Environment Court.29 Some combinations are 
even nonsensical; we cannot really talk about an advocacy 
agency having "binding" powers. 

Secondly, some combinations may be controversial or 
even unpalatable. For example, do we desire one single 
centralised and independent institution for environmental 
enforcement or for the provision of water services? Do we 
want an independent Climate Commission with binding 
powers to set carbon budgets? Those are conceivable and 
conceptually viable options produced by the framework, 
but are bound to provoke disagreement. Such is the 

nature of a scaffold – an envelope within which we can 
embrace some design choices, disregard others, and have 
a considered debate when we need to.

Thirdly, particular combinations of characteristics may 
be viable and even desirable, but it would be extremely 
inefficient if we responded by creating entirely separate 
institutions to reflect each one. This can sometimes 
produce a tension between the need for efficiency and 
accessibility on the one hand (the fewer institutions 
we have, the less administrative duplication and points 
of contact for the public there are), and the benefits of 
separation on the other. 

We need to think very carefully about this tension when 
designing institutions. Desirable characteristics (eg a 
balance between independence and accountability) 
can be reflected through either well-considered internal 
design of an institution (such as a CCO) or through the 
separation of institutions that interact with each other 
(such as a council and the Parliamentary Commissioner 
for the Environment). Most importantly, we need to keep 
in mind that separating institutions is not inefficient simply 
because it has substantial costs.30 We need to focus 
instead on whether separation or integration would best 
safeguard the outcomes we desire – whether the costs are 
worth it. 
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It is entirely possible for some apparently contradictory 
(or at least different) characteristics to exist within a single 
institution, if it is carefully designed. For example, in the 
current system: 

• Elements of both central and local control co-exist 
in the membership of regional land transport 
committees (which combine central, regional and local 
representatives).  

• A comparable mechanism, in a very different and 
more controversial context, can be observed within 
Environment Canterbury. Here, there has since 2016 
been a mix of regionally elected councillors and 
centrally appointed commissioners.31 

• CCOs and SOEs combine elements of both 
independence and accountability within a single 
institution. 

• A single institution can perform different tasks. 
Watercare, for example, has an operational role (pipes 
in the ground) as well as some enforcement role.32 
Councils have policy, regulatory and enforcement 
roles under the RMA alongside operational roles.33 The 
Department of Conservation advises on policy as well 
as undertaking advocacy. 

However, not all desirable combinations should be 
integrated within a single institution. After all, we do not 
have one giant "resource management authority" that 
does everything. Agencies can act as valuable checks 
and balances on each other (as long as the relationships 
between them are clear) and thereby provide greater 
transparency. For example, in imposing environmental 
bottom lines, it may be important to have both an 
independent institution (an Environment Court) and an 
accountable one (a regional council), rather than a single 
institution that is partly accountable and partly independent 
(eg an arm’s-length Crown entity like the EPA). 

The proposed Climate Commission is a good example 
to illustrate this point. In order to set bottom lines 
(binding targets) for greenhouse gas reduction, both the 
Commission (which is independent) and the responsible 
Minister (who is accountable) are proposed to have 
important roles.34 The Commission recommends carbon 
budgets and the Minister sets them, thereby reducing 
politicisation of the budget setting process while retaining 
ultimate public accountability for decisions. Each 
institution has characteristics that are complementary 
– the independent Commission has recommendatory 
powers, while the accountable Minister has binding 
powers. The interplay between the institutions is crucial, 
and would not be achieved by creating a single institution 
that combined elements of each. 

What are we testing?
Before this framework can be useful, we need to know 
what our input is. What exactly are we testing when we 
make choices between, for example, independence and 
accountability? It is far too generic to ask whether we 
should prefer independence or accountability for "resource 
management institutions" generally. The answer would 

not be helpful – we need many of both, depending on the 
situation. For example, we are not likely to want to give up 
the Environment Court in favour of ministerial discretion 
across the whole system, or vice versa. We need more 
manageable units of analysis.

At the other extreme, it would be possible to test quite 
specific things. It may well be useful for subsequent reform 
exercises to do so. For example, we could consider a 
specific issue (eg housing affordability). In that case, we 
would ask whether an institution dealing with affordable 
housing should be independent or accountable, central 
or local, enshrined in statute or created by government, 
and so forth. Alternatively, we could consider a particular 
domain (eg freshwater), sector (eg fisheries), or space (eg 
urban). Such specificity may be useful in focusing debate 
but is likely still to suffer from the difficulties described 
above. Even for a very targeted issue, we are not likely to 
adopt a single institution with set characteristics. We are 
more likely to need a complex balance of institutions with 
different characteristics, which interact with each other. 
The framework is simply a way to consider such questions 
in a systematic and objective way.

However, in a first-principles review it is most useful 
to take a higher-level approach than it is to deal with a 
grab bag of topical problems. We need to get a sense of 
why particular kinds of issues require a balance between 
particular kinds of institution. More specifically, we think 
there is value in thinking about the institutions we require 
to perform each of the distinct roles the system as a whole 
needs to play. As shown in Figure 5.4 below, once we 
know the things the system needs to do it is logical then 
to ask who (what kinds of institutions) should do them. We 
considered the core roles of the system in the previous 
chapter. In summary, the system needs to:35 

• Impose bottom lines

• Manage trade-offs above bottom lines

• Deliver public goods and services

• Proactively pursue positive outcomes

• Protect and promote Māori interests

• Resolve disputes

• Allocate non-private resources

For example, we need to ask: what characteristics are 
desirable for our set of institutions who are responsible for 
setting bottom lines? What characteristics do we need in 
our institutions that allocate public resources? In our view 
these are all fundamentally distinct roles, so it is worth 
considering institutional arrangements for each of them.

Above, we touched on the question of whether we should 
combine different combinations of characteristics within 
a single institution or create bespoke institutions for 
each. For example, the Minister for Climate Change and 
the Climate Commission separate the characteristics of 
independence and accountability by creating different 
institutions for each. However, these institutions are still 
performing the same basic roles. The role of both a Climate 



5: A FRAMEWORK FOR INSTITUTIONAL DESIGN 103

Commission and Minister is to achieve bottom lines in 
relation to climate change (meet carbon budgets).

Sometimes, however, it may be desirable to combine 
entirely different roles within the same institution. For 
example, we currently entrust a number of different 
roles to regional councils: the setting of some bottom 
lines (freshwater quality, soil health), the allocation of 
some resources (fresh water, coastal space), and the 
proactive pursuit of positive outcomes (in the form of 
environmental enhancement36  and general economic 
development responsibilities).37  Territorial authorities have 
responsibilities for delivering public goods and services 
(like water) as well as setting bottom lines and making 
trade-offs in terms of how land can be used.38  

Creating entirely new institutions for each role can be 
inefficient if multiple tasks can be effectively performed 
by existing institutions.39  But we need to take particular 
care here. In Chapter 4 we quite deliberately conceived of 
the system’s roles as being fundamentally different. Most 
significantly, the role of setting bottom lines is different 

from the role of making trade-offs above bottom lines, 
or allocating non-private resources. The RMA itself often 
allows the ideas of bottom lines and trade-offs to be 
conflated,40  so it is no surprise that the institutions acting 
under it are also charged with performing both roles.41  
Furthermore, it may save money and resources to combine 
the proactive pursuit of economic development and the 
setting of bottom lines within regional councils, but we 
need to ask whether in practice that means one role could 
be embraced at the expense of the other in a way that 
does not further our overall norms. There may be ways to 
address that tension within institutions,42  but institutional 
separation is one. 

In this chapter we have sketched out a framework within 
which we can ask questions of institutional design. We 
have focused on 8 key characteristics that institutions 
could have. How (and whether) different characteristics 
are combined within institutions, or separated across 
multiple institutions, plays a large part in shaping how the 
system looks and operates. In the following chapter we 
explore these characteristics in more detail.

Norms

Roles of the 
system

Institutions

Tools

• What we are aiming for

• What things the system needs to do to get there

• Who should do them

• How they should do it

Figure 5.4: Where questions of institutional design fit within the logic of the system as a whole

Harataonga estuary
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1. Introduction
In the previous chapter, we proposed the bones of 
a framework for asking questions about institutional 
design in a systematic way. This allows us to think about 
the range of institutions that could perform each of the 
system’s core roles. A number of different options are 
available for us to adopt. 

In this chapter we explore the various characteristics, 
identified in the previous chapter, that institutions can 
have. There are general things we can say about when 
each is useful, or desirable.

2. Independence and accountability
The independence of an institution refers to the degree 
to which it is free from control or influence by politically 
accountable institutions (or constituents directly). The 
Environment Court and the Parliamentary Commissioner 
for the Environment are examples of highly independent 
institutions. The other side of the coin is accountability: 
the degree to which voters can choose to elect or 
remove members of an institution.1 Councils and 
Parliament are examples of highly accountable 
institutions. Voters can remove or reinstate them come 
election time. Increasing independence or accountability 
will, by definition, weaken the other. We can have both in 
balance (and in various ways), but we cannot maximise 
both of them at the same time.

So why would we want an institution that is independent, 
or one that is accountable? Or one that has elements of 
both? Each offers different things, but it is the balance 
between them that is most important when looking at 
the system as a whole. Our focus should be on whether 
that balance is right, not whether any given institution 
should be more or less independent. For its part, the 
Productivity Commission (albeit only in the context of 
regulatory institutions) has considered that independence 
is appropriate where:2 

• A substantial degree of technical expertise, or expert 
judgement of complex analysis is required

• Public confidence in impartiality is important

• A consistent approach is desired

• The oversight of government power is involved

We do not disagree. But we can, perhaps, paint a slightly 
different picture if we focus on accountability as a starting 
point. In a political system defined by open democracy, 
we consider that direct accountability is generally 
appropriate when decisions involve values, or at least 
where there is a contest or significant lack of consensus 
over values. That accountability is most important where 
an institution has (or can have) regulatory powers to bind 
those who do not consent to being bound,3 rather than 
recommendatory powers only. For example, Ministers 
have binding powers under the RMA and are directly 
accountable, whereas the Parliamentary Commissioner 
for the Environment has recommendatory powers only 

and is appointed. Directly accountable institutions in the 
current system are fairly limited in range; they are largely 
comprised of Ministers and councillors (regional councils 
and territorial authorities).4 That makes sense – we cannot 
hold an infinite number of elections in a small country like 
New Zealand.

This does not make the need for independent, expert and 
transparent advice to accountable institutions unimportant.5 
That is essential to make sure that they identify the actual 
value-based questions to be addressed, especially where 
the background is technically complex.6 It is also not always 
easy to disentangle value-based judgments from technical 
questions, and some fluid institutional arrangements reflect 
this.7 For example, there is a real, but not total, separation 
between Ministers and ministries, and between councils 
and their staff.8 Councils and Ministers can choose to 
reject technical advice, and public servants can make 
recommendations in relation to value judgments. There is 
also a big grey area in which value judgments and objective 
assessment of evidence interact where the Environment 
Court is making decisions on plans.9 

However, there are risks in having unaccountable persons 
determining value-based questions. The corollary of this 
is that we think highly independent institutions have most 
significant value in three distinct cases. 

The first is where values are not at stake (a role is purely 
technical or expert, such as in the provision of scientific 
knowledge to inform decision-making),10 or where there is 
broad and durable social consensus over values (such as 
nuclear-free), or where a firm and specific political position 
and direction has been taken on values (such as genetic 
modification). Here, independent institutions are about the 
implementation of values, not the determination of values. 
Some may put forward another reason that independent 
decision-makers are valuable: the need for stable and 
durable policy where long-term interests are at stake 
or predictable investment signals are needed. Climate 
change is the classic example, although many “creeping" 
environmental problems fit this bill (including freshwater 
quality). However, as laudable as that aim is, we must 
remain pragmatic. A degree of consensus over values really 
needs to be a pre-condition of truly independent decision-
making. If values remain disputed, then the imposition of an 
independent decision-maker is likely to represent nothing 
more than the mouthpiece of a politically accountable 
body, and it will be vulnerable to subsequent interference 
as electoral cycles roll on.11 In light of this, we need to focus 
immediately on driving a conversation towards a degree of 
consensus, and ramping up a joint sense of ambition over 
time. As such, we need to tread carefully if we are to give 
an independent Climate Commission binding and far-
reaching powers.12 The risk is that, despite good intentions, 
it comes crashing down at the next election.

Secondly, a degree of independence is valuable where 
it is necessary for economically efficient management, 
but where the public interest is still at stake (as in the 
case of CCOs and SOEs). The extent to which the 
public interest is at stake, or at least how successful an 
entity has proved to be in achieving the public interest, 
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may determine how independent it is allowed to be. 
For example, operationally independent CCOs are less 
independent than a private entity like Fonterra,13 but that 
does not prevent occasional calls for the government to 
intervene to restructure the latter.14 

However, we think there is (somewhat paradoxically) a 
third case in which independent institutions are important: 
they can actually increase accountability. Institutions are 
only truly accountable if the people they are accountable 
to know whether they are performing and take action 
accordingly. That is not an easy thing to achieve, but 
giving investigative and recommendatory powers and 
duties to independent institutions can provide the 
information, transparency, and understanding about the 
activities of Ministers and councils for people to make 
informed choices at election time. Such institutions act 
not just as advisors and educators (like council staff or the 
Energy Efficiency and Conservation Authority), but also 
as watchdogs.15 The Parliamentary Commissioner for the 
Environment is a good example. So too is the proposed 
Climate Commission, and the more recently proposed 
independent infrastructure body.16 

Question for discussion: 

•  In what general circumstances is it appropriate 
for institutions to be independent or accountable?

Institutions with at least some degree of independence 
are much more varied in New Zealand’s current system 

than fully accountable ones. They range from wholly 
independent (the Environment Court) to very close to 
government (such as the Ministry for the Environment, 
which has a free and frank advisory role to the Minister as 
well as a policy and regulatory support role). In between, 
we find a galaxy of Crown agencies, autonomous or 
independent Crown entities, trusts, SOEs, CCOs, and other 
bespoke institutions. As the Productivity Commission 
has pointed out, "independence is not a binary condition: 
institutions can be more or less independent in a range of 
ways". 17 It is a complex continuum. 

However, as pointed out in the previous chapter, 
an effective balance between independence and 
accountability in the system can be achieved in two 
broadly different ways: by carefully designing interactions 
between elected and non-elected bodies, or by integrating 
elements of independence and accountability within a 
single body. An example of the former – where separate 
independent and accountable institutions interact – is the 
relationship between councils and the Environment Court 
in planning matters under the RMA (based on appeals). 
Another is the watchdog role of the Parliamentary 
Commissioner for the Environment in relation to 
government. An example of the latter – integrating 
independence and accountability in one institution – is the 
internal structure of CCOs (in which local government has 
the ability to appoint board members but where day to day 
decision-making is undertaken independently).18 There is 
a range of specific institutional forms that can combine 
these characteristics, and others can always be invented.19 

Ōkupu
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3. Central and local
When, and to what extent, should an institution be 
centrally or locally controlled? Ultimately, the answer to 
this question is determined by recourse to the principle 
of subsidiarity, which assigns responsibility according 
to where the relevant community of interest lies. The 
concept of a community of interest, is however, a slippery 
one that can be interpreted in many ways. It is a value-
based judgment.

Some may embrace a presumption in favour of devolved 
(lowest level) decision-making. The localism movement, 
aptly named, is an example of this.20 New Zealand does 
not embrace local governance to the same extent as the 
Swiss,21 but a fairly devolved approach to subsidiarity 
has been a cultural and political expectation for resource 
management in New Zealand since the fallout of “Think 
Big" projects, the National Development Act 1979, and 
broader distrust of central government intervention that 
led to fundamental legislative and institutional change 
in the late 1980s.22 It is in this spirit that the Productivity 
Commission states that “unless there are good reasons 
not to do so, decisions should be taken at lower levels of 
government close to the people affected"23 and “in most 
cases local governments are in a better position to take 
account of local preferences and circumstances, especially 
where the effects of planning are also local". 24 

That is a sound presumption in favour of devolution (and 
may be coloured by the particularly local context of urban 
land use planning), but it leaves much to be decided 
around what exactly “good reasons" for central (and 
regional, or even district) intervention are. For example, 
for many years air quality was considered to be the 
preserve of regional decision-making. After all, seldom 
does air pollution spill across regions, so what exactly 
is the national interest in it? Is it because the healthcare 
system, responsible for dealing with the fallout, is largely 
funded nationally? Or is it about our shared values as New 
Zealanders, that no Kiwi is to be left behind? 

Central government forays into urban land use planning 
are even more recent.25 Again, only in limited cases do 
urban issues extend spatially beyond a district or region, 
and councils can already work together to solve them.26 
So what is the national interest in our cities? Housing 
affordability only? Or economic and social wellbeing more 
broadly?27 The Productivity Commission has added that 
“people most affected by decisions gain greater power 
to make those decisions, which is not only more just but 
also more conducive to better decisions (because they 
have more at stake)". 28 Although undoubtedly true, this 
again just restates the real question (who is most affected, 
and how do we measure that), and is not necessarily an 
argument in favour of devolution. We cannot even find a 
good answer to this puzzle where we might expect to find 
it; section 10 of the Local Government Act 2002 describes 
the purpose of local government as enabling “democratic 
local decision-making and action by, and on behalf of, 
communities" and “to meet the current and future needs 
of communities for good-quality local infrastructure, local 
public services, and performance of regulatory functions 

in a way that is most cost-effective for households and 
businesses." This does not tell us what “local" regulatory 
functions, services and infrastructure should be; that is 
left to be declared largely under other provisions in the 
Local Government Act 2002, RMA, and Land Transport 
Management Act 2003.

Question for discussion: 

•  What is it about resource management in cities 
that warrants involvement by central institutions?

Part of the difficulty is that questions about devolution 
involve arguments over fairness. The costs of an activity are 
not always felt at the same spatial scale as the benefits (or 
to the same degree). Renewable electricity generation is a 
good example: a wind farm may be seen to impact adversely 
on the amenity of a local landscape, but it contributes 
electricity to the national grid. Tourism is another: a small 
town with a limited rating base may incur the cost of tourist 
infrastructure but not reap a proportionate benefit. 

A further difficulty is the ethical conundrum of how 
to measure the relative value of benefits for the many 
against costs for the few. There may be a strong national 
or regional interest in an outcome, but what if the local 
interest is stronger? And how do we measure that? 
The greatest good for the greatest number (a form of 
utilitarianism advanced by Jeremy Bentham)29 can lead us 
to some dark places, but so can unconstrained Nimbyism.

A third challenge is that “effects" are not always spatially 
defined at all. For example, local people may be most 
tangibly affected by an open cast mining operation in 
their district (both positively and negatively), but the 
psychological and moral impacts can reverberate across 
the country. In the same way that we do not tolerate 
the mistreatment of animals anywhere in New Zealand, 
a person in Northland may think the idea of open cast 
mining on the West Coast (especially in the conservation 
estate) is abhorrent, even if he or she never sees it. These 
effects are even harder to measure and compare.

Such questions are largely intractable and can be subject 
to endless debate. Adopting a utilitarian approach – the 
greatest good for the greatest number – would probably 
translate to significant central control at the expense of 
localism, and the incurring of local harm for the benefit of 
the state. Federal systems have a different solution – they 
often seek to define responsibilities of federal and state 
actors in a constitution. We tend to fudge the question in 
New Zealand by centralising powers when the political 
need arises, not by having a conversation in advance 
about where dominant communities of interest should 
reside. Often the more important question, practically, is 
who gets to decide where responsibilities lie. 

Under current settings in New Zealand, it is central 
government that effectively decides where communities 
of interest exist. This can be on a durable basis (as in, 
for instance, the case of central decision-making in the 
exclusive economic zone, the conservation estate, and 
the land transport network) but in most cases it is on an 



6: EXPLORING INSTITUTIONAL CHARACTERISTICS 109

ad hoc basis (eg by the discretionary development of 
NESs and NPSs, intervention in local planning processes, 
call-in of proposals of national significance under the 
RMA, and ad hoc contributions towards infrastructure 
that is unaffordable for local government on its own).30 
The introduction of planning standards in the 2017 
amendments to the RMA continues this approach; the 
standards are ostensibly about harmonising different 
formats and definitions in plans, but in reality introduce 
another avenue for the government to impose substantive 
policy and regulation when it deems necessary. 

There is, of course, nothing inherently wrong with 
that. But it does continue the confusion about what 
subsidiarity really means in the New Zealand context, 
and whether it is a constitutional feature or the plaything 
of central government. This difficulty can be exacerbated 
by mismatches in funding; if responsibilities are truly 
accepted as being local, then local institutions need the 
means to fund them. Spiralling local infrastructure costs 
are bringing into sharp focus the need to decide whether 
some infrastructure responsibilities are truly local (and, 
if so, they need a more durable funding base than at 
present),31 or whether they should be handled more at a 
regional or national level or through a partnership model.

Question for discussion: 

•  Does the system need to provide more certainty 
around the role of local and central government?

This leads us to the other key factor in determining whether 
institutions should be central or local (or somewhere 
in between): the efficiencies that can be obtained by 
exploiting economies of scale. Where values, money or 
crucial services are not at stake, or where the community 
of interest is neither clearly local nor national, this often 
produces national institutions. We do not, for example, 
have local chapters or versions of the Parliamentary 
Commissioner for the Environment, even though the 
Commissioner is able to inquire into local issues.32 

But even where communities of interest are arguably 
local, and local values are at stake, it can make sense for 

reasons of efficiency and resourcing for institutions to 
make decisions at a spatially wider level. For example, a 
district council – not a “street council" – makes decisions 
about the design of a cul-de-sac, even though those 
affected will be primarily those who live on that street.33 
At a broader scale, this may produce efficiencies from 
coordination of activities (different institutions working 
together). For example, the three Wairarapa territorial 
authorities produce a combined district plan, and 
Manawatu-Wanganui has combined its regional policy 
statement, regional plan and district plans into a “One 
Plan". 34 But the drive for efficiency can also produce more 
integrated institutions with roles across a wider area. 
Wellington Water, for example, is a CCO that is jointly 
owned by multiple councils in the Wellington region 
and operates across territorial boundaries to provide 
water services. Schools and hospitals are also provided 
nationally by central government, even though there is a 
strong local community of interest in them.35 

Efficiency gains and coordination can be arguments in 
favour of local government amalgamation more broadly 
(including the use of unitary authorities).36 A drive for 
efficiency may, however, come into conflict with expectations 
around devolved decision-making and subsidiarity. We 
first need to decide where the relevant community of 
interest resides, and only then consider whether potential 
efficiencies override that. If we can save money, time and 
resources by locating decision-making responsibility 
at higher level institutions, should we still do so if those 
affected are mostly local? Sometimes the answer may be 
yes. The use of a national water services provider – as in 
Scotland – is a good example. So too is the use of national 
planning standards by central government to harmonise 
terminology and formatting in plans across the country.37

Question for discussion: 

•  At what point do gains in efficiency outweigh the 
value in recognising more devolved communities 
of interest?

Akaroa
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4. Subject focus
To what extent should an institution focus on a particular 
subject, or spread its focus across different subjects? 
Currently, we have some institutions that cast their 
eye quite broadly – the Minister (and Ministry) for the 
Environment, for example, is responsible for many policy 
functions across the natural environment (fresh water, 
climate change, waste, air quality, soil, biodiversity and 
so forth).38 Many of those topics (but not all) are mirrored 
in the responsibilities of regional councils. Others have 
a narrower focus – for example, the EPA has a grab bag 
of quite specific substantive and administrative functions 
under multiple statutes.39

Partly this question of how focused institutions should be 
depends on how we think about a “subject". To some, for 
example, “conservation" or “hazardous substances" may be 
quite specific, but to others quite broad. There are different 
ways to conceive of a subject, and they can overlap; we 
can mean domains, spaces, sectors, issues, or something 
else. Boundaries can be drawn in different places; for 
example, in the wake of the Havelock North drinking water 
incident, some have floated the idea of a dedicated drinking 
water regulator in New Zealand.40 The focus of such a 
body could, in some ways, be broader than, for example, a 
regional council under the RMA, because it would take on 
health regulation as well as environmental regulation. But 
in other ways its remit could be narrower, in that it would 
not be concerned with, for example, air or soil quality. 
However, setting aside such questions of definition, when 
is it generally desirable for an institution to have a relatively 
broad or narrow focus? We offer several thoughts below. 

As discussed in Working Paper 1, fragmenting different 
subjects across institutions is bound to introduce artificial 
distinctions. It can produce tensions, overlaps, and 
unintentional outcomes. For example, we shouldn’t be 
surprised if a climate change institution pursuing a zero 
carbon economy is less effective when we also have a 
mining institution promoting the extraction of oil and gas.41 
Similarly, a transport body that doesn’t talk to an urban 
planning body or a financial planner is bound to run into 
problems – a road that has no houses on it, or a street that 
can’t be paid for. The decisions of a dedicated land use 

regulator can also have significant cumulative effects on 
freshwater quality and greenhouse gas emissions.42 In short, 
a narrow subject focus can create silos within a system that 
cries out for holistic thinking and coordination.43 

New Zealand is also a small country, and too many 
institutions can dilute the pool of qualified staff needed 
to make them discharge their functions well. Complexity 
and accessibility are other important concerns. We 
can empathise with a layperson who cannot easily tell 
which institutions to direct their concerns towards (a 
district council, a regional council, an EPA, a Ministry 
for the Environment, a Department of Conservation, a 
Parliamentary Commissioner for the Environment, and 
so forth). 

So should we instead have institutions that look across 
all things “resource management"? A single ministry, 
regional council, and Environment Court44 responsible for 
transport planning, urban land use planning, conservation 
management, genetic modification, waste reduction, 
fisheries and so on? Not necessarily. Objective overload 
is a significant risk. Some key subjects in a wide-ranging 
institution may be promoted or demoted due to short-
term political priorities. We may get inundated with 
generalised policy speak seeking to balance conflicting 
objectives rather than making meaningful and targeted 
change in any one area (especially where there are 
particularly pressing problems to address or prevent).45 
We may get total confusion, gridlock and stasis. Large 
organisations can be less agile, and can become 
preoccupied with general strategies rather than getting 
things done. A clear mission is “critical to … accountability 
and focus, for compliance by regulated parties, and the 
legitimacy of the regulatory regime."46

We could, of course, instead unify a large institution 
by focusing it only on a specific objective, even if that 
means considering multiple subjects. For example, one 
objective may be a zero carbon economy, so we could 
have an institution managing all subjects having a bearing 
on climate change (land use, transport, point-source 
greenhouse gas emissions, subsidies for electric vehicles, 
carbon capture and storage, forestry operations, energy 
policy and so forth). The trouble here, though, is that each 

Motueka
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subject is relevant to more than one objective. We manage 
transport not just to mitigate climate change, but to provide 
social connectivity, safety, economic productivity and public 
access. We manage our urban form and land uses for an 
even wider variety of objectives. By unifying institutions in 
one way, we invariably fragment them in others.

Currently in New Zealand we have a complex arrangement 
of different institutions that seeks to balance all of the 
concerns above. Some institutions (like the Ministry for 
the Environment and councils) are wide ranging, but 
have administrative units set up within them to focus on 
particular areas.47 These can change from time to time 
with little fuss. Some (like Land Information New Zealand 
and Te Puni Kōkiri) are more targeted in their concerns, 
but participate in wider umbrella initiatives (like the natural 
resources sector)48 to harmonise their approach with others. 
At the operational level, some institutions can be quite 
focused because the tools available to them are similarly 
targeted (such as the Queen Elizabeth II National Trust).49 

Overall, we observe that a wide subject focus is crucial at 
a strategic and national level. This is because all parts of 
the system are interconnected, and we require an effective 
system steward to have active oversight and prevent 
the need for frequent first-principles reviews triggered 
by periodic crises. Arguably this feature is lacking at the 
moment. There may be merit in moving to formalise an 
umbrella organisation, with appropriate resourcing, to 
oversee its various parts (transport, fisheries, climate, local 
government, conservation, “environment" more generally, 
Māori interests, forestry, agriculture and so forth). Cabinet 
should not be relied on as the place that these concerns 
come together. At the policy and operational levels, there 
is value in having institutions with more targeted focuses 
(especially in priority areas), as long as they operate within 
a framework that recognises common goals, clarifies a 
hierarchy of goals, and effectively connects institutions at 
all levels in a durable way.50 

Question for discussion: 

•  Which subjects require focus from a dedicated 
institution, and which should be integrated within 
a more broad-ranging institution?

5. Geographical focus
To what extent should institutions focus their attention on 
particular geographical areas? This is a slightly different 
question to how central or local institutions should be. 
The latter question applies across the country (eg the 
functions of regional or district councils, or where urban 
development authorities should be deployed). The former 
is about whether particular areas should be treated 
differently from the rest of the country in terms of their 
institutional arrangements. 

On the one hand, it is important that we recognise that 
many places in New Zealand are unique, and may require 
targeted interventions based on their characteristics. Some 

of these may not be possible within general frameworks, 
even if they provide significant latitude for bespoke 
solutions (eg councils can do many things under the Local 
Government Act, and district plans look very different 
across the country). Some place-based interventions may 
also require more than just targeted legislation that places 
obligations on existing institutions (eg the EEZ Act imposes 
new responsibilities on the EPA). They may create entirely 
new institutions that are tailored to the needs of an area. 
The Fiordland Marine Guardians,51 the Te Urewera Board,52 
the Waikato River Authority,53 the Canterbury Earthquake 
Recovery Authority,54 and even Auckland Council55 are 
examples of where specific place-based institutions have 
been created by legislation on top of the general resource 
management system. There have even been calls for the 
resource management system to recognise that some 
cities are unique and warrant targeted attention in their 
institutional arrangements,56 and for collaborative groups to 
be tailored to the needs of specific areas or catchments.57

On the other hand, there are significant risks in taking 
this approach too far. Complexity, accessibility, and 
predictability are some. Efficiency is another. In a small 
country, can we really justify a proliferation of different 
kinds of institution in different places? It is challenging 
enough navigating the differences in how nationwide 
institutions like councils create and implement planning 
instruments, without having to contend with fundamentally 
different kinds of institutions. The occasional outlier 
may need to occur – for example, the Treaty settlement 
process provides fertile ground for valuable experiments 
to occur (eg the creation of legal personhood produces 
an “institution" in its own right). But rather than creating 
an avalanche of bespoke entities, we may be better off 
considering which models can usefully be rolled out on a 
wider basis. Should we, for example, create guardians (or 
legal personhood) for all significant natural areas across 
New Zealand? Co-governance arrangements for sites of 
cultural significance? Collaborative groups for particular 
kinds of issues across the country? Or off-the-shelf 
options for governance arrangements to be triggered in 
the aftermath of major natural disasters?

Overall, we suggest that the formal creation of a 
geographically focused institution can be useful where 
the context of an area is truly unique. However, we 
should resist the temptation to throw new institutions 
at problems, just as we should resist the temptation to 
throw new legislation at them. If existing institutions are 
not performing in one area, it may be an early warning 
sign that others may warrant a closer look rather than a 
truly “one-off" situation. Furthermore, it should be clear 
how geographically targeted bodies relate to the more 
general framework of institutions within which they sit, and 
bespoke arrangements should generally be an addition to, 
rather than a substitute, for that framework. 

Question for discussion: 

•  What features should a particular area have to 
justify the creation of a bespoke institution?
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6. Tasks
Our resource management institutions can be tasked 
with doing different kinds of action. As shown below, 
these are fairly discrete categories (as opposed to other 
characteristics, like independence, which exist on a 
continuous spectrum). We describe these as “tasks", which 
should not be confused with the idea of “roles" described 
in the previous chapter. In performing any given role, such 
as setting bottom lines, an institution can be charged with 
multiple tasks (eg policy, regulation, and enforcement). 
Similarly, any given task can be relevant to more than one 
role (eg funding is important for providing public goods as 
well as setting bottom lines).

Dispute 
ResolutionAdvocacyFundingOperationalEnforcementRegulatoryPolicy

Figure 6.1: Tasks that resource management institutions 
can perform

As a whole, our package of institutions need to perform all 
of the tasks listed above. The system would be deficient 
if it did not.58 As such, the key question is not which 
characteristics our institutions have, but rather the extent 
to which multiple tasks should be the responsibility of a 
single institution, or different ones. 

In the current system, we can observe that some tasks are 
integrated within an institution while others are separated 
across many. Notably, local government performs 
almost all of them in some way,59 and is responsible for 
most public interventions that can be described as truly 
devolved.60 Other institutions are more targeted in their 
tasks. For example, the Ministry of Transport is concerned 
with transport policy, but operational decisions are made 
by NZTA.61 The EPA exercises mainly regulatory and 
dispute resolution functions, while the Ministry for the 
Environment is tasked with policy, regulatory and funding 
functions. The Environment Court is an interesting case; 
it has a dispute resolution and enforcement task, but it is 
quite unique within the judiciary in that (effectively) it also 
has policy and regulatory tasks.62

There are advantages in integrating multiple tasks within a 
single institution, especially aspects that can be considered 
part of the policy or development cycle. Thus, it is desirable 
that the creation of policy (eg objectives and policies in a 
regional plan) closely informs what regulatory instruments 
look like (eg planning rules and standards and consenting 
conditions), which in turn are closely connected to their 
enforcement. Having the relevant people sitting within 
the same offices can be helpful to make links and clarify 
intentions. Policy creation and dispute resolution tasks are 
extremely difficult to separate in the resource management 
context, since disagreements between people are 
largely resolved indirectly by making decisions on public 
policy.63 Funding powers also need to be closely linked to 
operational decision-making (eg there is no point planning 
a road unless it can be paid for), and both need to be 
linked closely to policy development (eg strategic spatial 
planning) and regulation (eg land use restrictions).

Question for discussion: 

•  Which tasks should be integrated within an 
institution?

However, there are also advantages (and sometimes 
necessities) in separating tasks across different 
institutions. Some of these follow naturally from the need 
to separate institutions for other reasons (due to their other 
characteristics). For example, it is difficult to task a single 
institution with both funding and building infrastructure if 
we already accept that financial and operational control will 
be shared between central and local institutions.64 Other 
advantages of separation are more generally applicable. 
For example, it is often desirable to separate operational 
responsibilities (eg building roads) from regulatory 
ones (restricting the environmental impacts of doing 
so) and enforcement ones (taking action if regulations 
are breached). There can be risks in self-regulation and 
enforcement (the fox guarding the henhouse, where you 
can authorise your own activities),65 although the actual risk 
may depend on other things: the effectiveness of internal 
divisions within an institution, whether regulatory and 
operational mandates are conflicting,66 and the availability 
of review or appeal rights. 

Furthermore, it is arguable that an institution responsible 
for creating policy and regulation at the beginning of the 
policy cycle should not be tasked with enforcement or 
dispute resolution at the end of it. This reflects an idea 
central to the separation of powers more generally, that 
those responsible for creating the law should not be those 
responsible for applying it.67 Although resource consent 
decisions are essentially a regulatory role, they are also 
about implementing values rather than determining them.68 
We can see a recognition of these risks in a trend towards 
the use of independent commissioners for consenting 
decisions within councils,69 and the use of good practice 
guidelines in depoliticising enforcement decisions 
(although a recent report highlights continuing problems 
with political interference in enforcement activities).70

Question for discussion: 

•  Which tasks should be split between multiple 
institutions?

Sometimes whether we choose to separate or integrate 
tasks is based on very finely weighted considerations. 
For example, territorial authorities have responsibilities 
for providing water services to their communities, but 
can choose to do so through the creation of a CCO. That 
creates an immediate separation between regulatory71 and 
operational tasks (council and CCO respectively). But a 
more finely weighted consideration is whether that model 
should also separate funding and operational tasks. This 
is considered in more detail when we shine a spotlight on 
water services in the next section of this chapter.
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7. Formality of creation
Resource management institutions can be created in 
different ways, on a spectrum from formal to informal. 
Their features and the way they operate can also be 
formally prescribed, or informally sketched out. The most 
formal way for an institution to be created is through 
targeted primary legislation. For example, the Ministry for 
the Environment, the Department of Conservation and 
the Parliamentary Commissioner for the Environment are 
established by statute. So too are the Queen Elizabeth 
II National Trust, the EPA, regional land transport 
committees, and the Te Urewera Board. There are many 
more examples. 

Other institutions have been created in less formal 
ways. For example, most government departments 
and ministries do not owe their existence to legislation 
(although legislation can specifically recognise their 
existence when assigning roles).72 Sometimes legislation 
simply creates the ability to establish a particular kind 
of institution (and how it must subsequently operate) 
rather than creating it directly. For example, councils are 
empowered to establish CCOs,73 legislation governs but 
does not create SOEs,74 and the RMA anticipates that 
a collaborative planning process, if used, will produce 
collaborative groups.75 We may desire this kind of 
flexibility in our institutions, but it creates uncertainty 
and incoherence if we do not at least impose common 
characteristics and processes around them.

The formality by which an institution is created does not 
necessarily depend on how big or even how “powerful" it 
is. For example, the Ministry of Business, Innovation and 
Employment is not created by statute, but the comparatively 
small and recommendatory Parliamentary Commissioner 
for the Environment is. Wellington Water is not specifically 
created in legislation, but the Fiordland Marine Guardians 
are. Part of this might be explained by the trend in more 

recent times to race to legislative solutions, and therefore 
specifically create entities via statute. 

However, perhaps the more pressing rationales for 
enshrining an institution in legislation are twofold. First 
is where its specific position and durability in the system 
is important to achieve our long-term objectives. Second 
is where it is likely to require protection from outside 
pressure. Legislation can provide legal recognition for a 
strong and defensible mandate, strengthening the will of 
those leading an institution to stand up to pressure across 
political cycles. Thus, while there is substantial flexibility 
for an institution like the Ministry for Primary Industries to 
be reshaped and restructured, or for a CCO to be created 
or disestablished, others (like the Environment Court 
or Parliamentary Commissioner for the Environment ) 
have much firmer grounds to resist radical institutional 
change. Part of this is about recognising that higher 
level objectives around environmental protection are 
susceptible to economic and social pressures in the short 
term, and that we require formal and durable institutions 
to defend them against incremental or cumulative erosion. 
(That applies also to the durability of co-governance 
arrangements and cultural recognition created through 
the Treaty settlement process.76) These measures are often 
associated with a desire to safeguard independence in our 
protective institutions; the Ministry for the Environment 
and Department of Conservation, for example, are still 
(and need to be) close to an accountable Minister, but can 
still point to specific functions in statute to defend broader 
stewardship and advocacy work. The independence of 
an entity like the Parliamentary Commissioner for the 
Environment , which reports to Parliament rather than the 
Executive, is even more obvious.   

Question for discussion: 

•  When should institutions be formally and 
specifically created via statute?

Mount Cook
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8. Mandate
Institutions can have very different mandates when 
managing resources (see Figure X below). Public 
intervention is not just about protecting resources, or 
just about using them. The system needs to provide for 
both. So how should we arrange our institutions to do so? 
Again, the key question here is not whether our institutions 
should do one or the other, or somewhere in between, but 
rather whether we should separate institutions so that they 
have distinct, or combined, mandates. 

ExploitativeNeutralProtective

Figure 6.2: Potential mandates for resource management 
institutions

On the one hand, our resources need to be managed in an 
integrated way, and combining protective and exploitative 
mandates within a single agency can promote that. For 
example, a single agency focused on fisheries management 
can be well placed to understand the complex interactions 
between protection and sustainable yield. Institutional 
integration can also promote synergies, because the 
exploitation of a resource in one way may sometimes 
produce environmental benefits in another. For example, 
an agency focused on electricity generation that has both 
exploitative and protective mandates may choose to develop 
green energy that can achieve both. A system based on 
separate mandates can produce conflict, fragmentation, 
misalignment and confusion. For example, one agency 
charged with pursuing a net zero carbon New Zealand could 
be undermined by another that is charged with exploiting 
the economic benefits of fossil fuel extraction or promoting 
urban sprawl based on motorway construction. 

However, on the other hand, there are risks in combining 
quite different mandates within an institution. It can 
produce objective overload and a race to a meaningless 
policy middle – where neither mandate is fulfilled properly. 
As the Productivity Commission has noted, “A clear 
mandate can help promote accountability, compliance, 
focus, legitimacy and predictability."77 More dangerously, 
combining mandates may in practice see a non-transparent 
prioritisation of policy goals within an institution, rather than 
the equal pursuit of all of them or a robust public debate 
about which ones should come first. In particular, short-
term priorities are likely to be susceptible to exploitative 
pressures, and a protective mandate (along with secure 
resources to follow through) needs to find a strong and 
directive home within dedicated institutions that will defend 
them.78 There are risks in allowing even a benign and 
benevolent fox to guard the henhouse.

We observe that the broader normative framework 
embedded in the system is crucial in how we assign 
mandates to institutions. If we have norms that are 
vague and emphasise trade-offs, we may well end up 
with either separate institutions that clash (eg NZTA and 
the Department of Conservation in Environment Court 
litigation) or integrated institutions that are susceptible 
to reaction, hand-wringing and inertia (we will not 
name names). Both outcomes are undesirable. A firmer 

expression of norms offers more direct guidance as to 
how separate institutions interact – which one is subject 
to another – and how we can make different mandates 
compatible rather than conflicting. For example, we 
still need to develop and use resources to provide for 
stormwater systems, and there is value in having focused 
institutions providing that public service, but this can be 
done in a way that protects the environment (eg mandating 
water sensitive urban design rather than just the provision 
of stormwater services). A normative framework that 
seeks synergies can support institutions that do the same 
(subject to protective ones holding the line), and a future 
system should seek to avoid endless litigation between 
public institutions by harmonising mandates much earlier 
in the policy and development process.

9. Power 
Our institutions can have varying degrees of power.79 
Some make final, binding decisions (like the Environment 
Court); others make decisions that can be reviewed or 
appealed (like councils); still others have only advisory 
or recommendary power (like the Parliamentary 
Commissioner for the Environment). The degree of 
power that an institution has is closely correlated with 
its other characteristics and cannot be considered in 
isolation of them. 

First, the task an institution performs is relevant to its 
power. Imposing regulation inherently requires greater 
power than advocacy, for example. However, power can 
be exercised in many different ways. The power to create 
policy (eg through a NPS), or to make decisions to fund 
and plan infrastructure, is not necessarily less significant 
than the binding power to impose regulation (rules), take 
enforcement action, or resolve disputes.

Secondly, an institution’s degree of independence 
or accountability is crucial to the degree of power it 
exercises. In fact, the most important tension is not 
between independence and accountability per se, but 
rather the degree of power that is given to independent 
and accountable institutions. It is generally appropriate 
for value-based decisions (policy and often regulation) 
to be ultimately determined by accountable institutions.80 
It is generally appropriate for other decisions (whether 
purely technical or the implementation/application of 
values)81 to be ultimately determined by independent and 
expert institutions. Debates about the proper role of the 
Environment Court, boards of inquiry, and independent 
commissioners can be considered in this light.

Thirdly, an institution’s degree of centralisation is 
significant. We do not always assign responsibilities to 
either central or local authorities;82 we frequently assign 
them to both. For example, regional councils make 
decisions concerning freshwater quality, but those can 
be influenced by central government through NPSs, 
call-in procedures, or other means. Many things can also 
be appealed to a central Environment Court. As with 
independence, the distinction is often not between central 
and local per se, but rather the relative degree of power 
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that is assigned to central and local. Traditionally, at least 
under the RMA, most of the power to initiate intervention 
has been highly devolved, but ultimate power has 
remained centralised.83 As such, there is little certainty as 
to what power is truly local, and what can be intervened in 
by central government.

Fourthly, as touched on above, a final decision-making 
power needs to be associated with a particular mandate. 
Inertia, confusion and inefficiency can result from a 
system that allows decisions to be made by those with 
either a neutral mandate or multiple ones,84 or where the 
relationship between institutions with conflicting mandates 
is not clear or connected.85 There needs to be a clear and 
consistent hierarchy of power based on which mandates 
we think are most important. That is critical to a normatively 
aligned resource management system. As discussed in 
the following chapter, that is particularly significant for 
institutions charged with imposing bottom lines.

Checks and balances on power are also extremely 
important. We do not simply give ultimate power to the 
most appropriate kind of institution and walk away. The 
system needs to make sure that those institutions exercise 
it in ways that were intended, and are held to account. 
Sometimes that can be achieved by sharing power, or 
by creating a hierarchy of power. For example, some 
powers are held under the RMA by the Minister for the 
Environment, and others by the Minister of Conservation.86 
While the Environment Court has the power to confirm 
and change local plans, it cannot proactively create them; 
there is a separation between those who propose and 
those who decide.87 

Checks and balances can be achieved by surrounding 
those in a position of power with watchdogs, even if they 
have little power themselves (such as the Parliamentary 
Commissioner for the Environment or a Climate 

Commission).88 This recognises that there is significant 
power not just in institutions, but in an informed and 
engaged electorate that can change their behaviours 
based on independent and trusted advice. As we touched 
on earlier in this chapter, independent institutions can 
be used not just as alternatives to accountable ones, 
but as a means to enhance their accountability. But 
this idea also works in reverse; accountable institutions 
need to act as watchdogs over independent ones. For 
example, Parliament watches over the performance of the 
Parliamentary Commissioner for the Environment , two 
Ministers look after the EPA, and the Minister of Transport 
is responsible for monitoring the performance of the NZTA.

Question for discussion: 

•  What kinds of institutions should have 
different degrees of power in a future resource 
management system?

10. Conclusion
In this chapter we have explored eight key kinds of 
characteristics that resource management institutions 
could have: independence, centralisation, subject focus, 
geographical focus, task, formality of creation, mandate, 
and power. We have also outlined the kinds of things 
that each characteristic offers, and the general situations 
where different choices will be most appropriate. These 
characteristics can be combined in a large number of 
ways, and there are no hard and fast answers as to how 
that should be done. But in the next chapter, we apply the 
analysis above to consider which institutions, and which 
combinations of characteristics, could be useful in a future 
resource management system.

Hill country, Whanganui
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1 This definition is necessary, because all institutions are accountable to someone; 
private companies are accountable to shareholders.

2 New Zealand Productivity Commission Better urban planning (2017) at 240.

3 This idea of consent is important to distinguish such institutions as the Queen 
Elizabeth II National Trust, which facilitates binding covenants at the consent of a 
landowner but is not accountable. 

4 As well as unitary authorities. 

5 That in itself has institutional design implications. For example, judicial review is 
itself an institutional safeguard – the High Court can strike down decisions for 
failing to consider relevant information, for considering irrelevant things, or for 
unreasonableness. 

6 Training is also important: for example, through the Making Good Decisions 
programme (see http://www.mfe.govt.nz/rma/making-good-decisions- 
programme/about-making-good-decisions-programme).

7 Especially in the context of uncertainty and risk, where value-based questions can 
be shrouded in mathematical and scientific language. 

8 See, for example, Local Government Act 2002, s 42.

9 That is a logical product of the “sustainable management" purpose of the RMA, 
which blends value-based and technical concerns.

10 Setting aside the more fundamental arguments around ontology and objectivity of 
science.

11 For example, there have been calls for the EEZ Act to be amended following the 
refusal of mining proposals, and some question the independence that comes 
from ad hoc appointments to boards of inquiry under the RMA.

12 See Ministry for the Environment Our climate your say: Consultation on the zero 
carbon bill (2018).

13 Council controlled organisations and state owned enterprises are directed by their 
respective statements of intent, negotiated and agreed with their owners.

14 www.stuff.co.nz/national/politics/104692405/shane-jones-tears-strips-off-fonterra-
and-says-the-chairman-should-catch-the-next-cab-out-of-town 

15 As the Productivity Commission put it, we need “strong monitoring and oversight 
arrangements" for regulatory institutions: New Zealand Productivity Commission 
Better urban planning (2017) at 51.

16 www.tvnz.co.nz/one-news/new-zealand/
independent-infrastructure-entity-created-provide-certainty-industry

17 Low emissions economy (Draft report, 2018) at 154. The Commission cites different 
ways to secure independence within institutions, such as “the ability to adjust the 
regulatory settings and rules (regulation independence); the ability to undertake 
functions without interference (operational independence); funding arrangements 
that protect the regulator from external pressure (budgetary independence); and 
formal distance from the Executive and security of tenure for governors and senior 
management (institutional independence)."

18 See Local Government Act 2002, Part 5.

19 For example, the Board of Te Urewera (see Te Urewera Act 2014, s 16).

20 See Local Government New Zealand and the New Zealand Initiative Local 
government position statement on localism (2018). file:///E:/46672-LGNZ-
Localism-launch-document.pdf 

21 See The New Zealand Initiative Go Swiss: Learnings from the New Zealand 
initiative’s visit to Switzerland (2017).

22 See generally Working Paper 1; C Knight Beyond Manapouri (2018).

23 New Zealand Productivity Commission Better urban planning (2017) at 57.

24 New Zealand Productivity Commission Better urban planning (2017) at 68.

25 For example, through the development of the NPS on Urban Development 
Strategy, Housing Accords and Special Housing Areas legislation, and most 
recently the proposal for urban development authorities. 

26 Regions are capable of high level urban planning through their regional policy 
statements. Auckland provides an exception, where urban issues (including 
transport) increasingly concern neighbouring regions. 

27 The urban development authority proposal leaves significant doubt over this 
question, since (at least in its 2017 form) it allows a central government authority 
to intervene in urban areas for a potentially huge variety of reasons (see New 
Zealand Government Urban development authorities: Discussion document (2017)).

28 New Zealand Productivity Commission Better urban planning (2017) at 57.

29 J Bentham An introduction to the principles of morals and legislation (1789).

30 For example, through the Government’s Housing Infrastructure Fund (which 
provides opportunities for interest free loans for high growth councils’ 
infrastructure investments to support housing development), and the Tourism 
Infrastructure Fund (to support mainly small local authorities facing infrastructure 
pressure from tourism).

31 The Productivity Commission has been tasked with inquiring into the issue 
of local government funding more broadly: www.productivity.govt.nz/news/
new-inquiry-–-local-government-funding-and-financing

32 Environment Act 1986, s 16.

33 Community boards exist too, but have few powers other than the range of powers 
able to be delegated to them: Local Government Act 2002, ss 49-54.

34 The Auckland Unitary Plan also combines these things.

35 Many schools are even zoned to restrict non-locals from enrolling. A nod to the 
local interest is that much of the governance and operation of schools is done by 
boards of trustees.

36 Issues of amalgamation go well beyond the resource management context, 
however.

37 RMA, from s 58B.

38 Environment Act, s 31; RMA, s 24.

39 For example, under the Hazardous Substances and New Organisms Act 1996, the 
RMA, and the EEZ Act.

40 See Local Government New Zealand Water 2050: Governance – a better framework 
for drinking water regulation (2018); Report of the Havelock North drinking water 
inquiry: Stage 2 (2017). 

41 As a generalisation; we recognise that there are many more nuanced arguments 
about this in the context of a global problem.

42 Ecosystem level impacts often span different “subjects".

43 Alignment does not have to occur by integrating institutions. It can be through 
careful alignment of statutes and mandates that drive their behaviour, and by 
offering fora for them to work closely and collaboratively.

44 Assuming the need for independence, accountability, and subsidiarity.

45 For example, there may be a temptation for local government to underspend on 
water infrastructure in favour of more politically visible areas. In the Netherlands, 
water management is such a crucial area that there are institutions (water boards) 
that focus solely on water management (except drinking water provision) and form 
a separate pillar of regional government. 

46  New Zealand Productivity Commission Better urban planning (2017) at 51.

47 Such as climate, waste, and freshwater.

48 see http://www.mfe.govt.nz/sites/default/files/media/Extra%20downloads/
Other%20documents/nrs-bim-2011.pdf

49 See https://qeiinationaltrust.org.nz/

50 For example, in a more formal, structured and permanent manner than ad hoc 
groupings of agencies like the natural resources sector.

51 Fiordland (Te Moana o Atawhenua) Marine Management Act 2005, Pt 3.

52 Te Urewera Act 2014, Pt 2, sub pt 1.

53 Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010, s 22.

54 State Sector (Canterbury Earthquake Recovery Authority) Order 2011 (now 
revoked). 

55 Local Government (Auckland Council) Act 2009, s 6.

56 See comments on legislative design in Working Paper 2.

57 For example, Water Zone Committees set up in Canterbury to inform the decisions 
of the Regional Council: see www.ecan.govt.nz/your-region/your-environment/
water/whats-happening-in-my-water-zone/about-the-water-zone-committees/

58 Some may argue that advocacy is not as crucial as the others.

59 Councils create policy under the Local Government Act and RMA, impose 
regulations through plans, are charged with enforcement of plans and consents, 
fund infrastructure, collect waste and provide water services, and resolve disputes 
on plans and consents (at first instance).

60 Although, of course, regional councils are separate from territorial authorities 
(except unitary authorities and Auckland Council). Furthermore, other institutions 
exist that are associated with but not the same thing as local government (such 
as Watercare, Auckland Transport, other CCOs, and independent hearings 
commissioners).

61 See Land Transport Management Act 2003; www.nzta.govt.nz/about-us/
about-the-nz-transport-agency/our-legal-framework/

62 In making decisions on planning objectives, policies and rules, as well as resource 
consents.

63 See Chapter 4.

64 For example, regional land transport committees are fora to bring central, 
regional and local together, but significant power rests with central government 
as the controller of significant funds. A more durable (although not permanent) 
arrangement has been reached through the partnership between Auckland 
Council and the Government through the Auckland Transport Alignment Project.

65 Although councils have both operational and regulatory roles, they are generally 
separated within their internal structures. 

66 For example, the Department of Conservation has both regulatory and operational 
roles, but they are generally exercised under the same general mandate 
(conservation). In contrast, councils have both regulatory and operational roles, 
but the mandates are arguably more distinct (environmental protection and 
infrastructure/economic development). 

67 This generally aligns with the idea that those creating laws should be accountable, 
and those implementing them should be independent.

68 That distinction is blurred in the RMA, where significant policy decisions can be 
made through consenting decisions if the matters being considered are finely 
balanced or pull in different directions.

ENDNOTES
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69 As well as the ability for an applicant or submitter to require an independent 
commissioner to hear an application: RMA, s 100A.

70 M Brown Last line of defence: Compliance, monitoring and enforcement of New 
Zealand’s environmental law (2017). 

71 Regulation of water quality is already separate, as it is done through regional 
councils and Ministry of Health standards for drinking water.

72 That is also the case with iwi authorities.

73 Local Government Act 2002, Pt 5.

74 State Owned Enterprises Act 1986.

75 RMA, sched 1, cl 40.

76 For example, the recognition of Te Urewera as a legal person, and the 
establishment of the Waikato River Authority.

77 New Zealand Productivity Commission Low emissions economy (Draft report, 
2018) at 185.

78 Which, as discussed above, can be strengthened by formal methods of creation.

79 We are concerned here with “power" in the general sense (the degree to which an 
institution can force something as opposed to just influence it) rather than specific 
“powers" (such as the power to call witnesses, capture value uplift, or tax).

80 Albeit informed by independent advice and made in transparent and well-
considered way. Generally, see New Zealand Productivity Commission Better 
urban planning (2017) at 390.

81 As discussed earlier, it can be unclear when values are sufficiently accepted 
and specifically expressed to warrant their “application" rather than a process of 
“determination". 

82 Although sometimes we do – for example, in the exclusive economic zone and 
conservation estate, and with hazardous substances and genetically modified 
organisms, we assign functions to central government.

83 Through many means: the Environment Court, boards of inquiry, the ability for a 
Minister to create NPS and NES, the authorisation of requiring authorities, and the 
imposition of water conservation orders. 

84 For example, local government is subject to quite different and not always 
harmonious mandates under the RMA, Local Government Act 2002 and Land 
Transport Management Act 2003. 

85 For example, the NZTA and Department of Conservation.

86 See RMA, ss 24, 28.

87 Other mechanisms are also possible, such as the independent hearings panel 
process in Auckland for the Unitary Plan.

88 Some have asked whether a Climate Commission should be a binding decision 
maker or mere advisor: see New Zealand Productivity Commission Low emissions 
economy (Draft report, 2018) at 186.
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1. Introduction
In the previous chapter we considered the different 
characteristics that our institutions can have, and the 
general circumstances in which it may be desirable to 
adopt them. In the following sections we consider what 
kinds of institutions we may desire (what characteristics 
they should have) to perform the seven core roles of the 
system identified in Chapter 4:

• Imposing bottom lines

• Making trade-offs

• Providing public goods

• Proactively pursuing positive outcomes

• Protecting and promoting Māori interests

• Resolving disputes

• Allocating non-private resources

The thoughts offered below by no means form an 
exhaustive analysis. Because of the sheer number of 
institutions in the system, the huge combination of possible 
characteristics, and the many ways in which institutions 
can interact, this warrants a much larger and more detailed 
piece of work than we can provide here. However, we 
reiterate our view that there is value in starting from first 
principles, and in applying questions in a systematic way. 
Thinking about the core roles that our set of institutions 
need to play is one way of doing so. Below, we use this 
approach to sketch out some options and what we think 
will be a good direction of travel for institutional design. 

2. Bottom lines
We have many different institutions in the current 
system that can be said to impose bottom lines of one 
kind or another. To a large degree, though, this is done 
by institutions that have functions under the RMA. 
That includes the Ministers for the Environment and of 
Conservation1 , regional, district and unitary councils,2 
independent commissioners,3 the Environment Court,4 
and boards of inquiry.5 A similar (albeit much simpler) 

model exists under the EEZ Act, where regulations and 
national policy are made on the recommendation of the 
responsible Minister, and consents are decided by the EPA 
or boards of inquiry.6 These institutions have a variety of 
different characteristics. Their degree of independence, 
and centralisation, are two characteristics that warrant 
close attention.

Our current institutions represent a delicate balance 
between independence and accountability. That is usually 
achieved by separating accountable institutions from 
independent ones, and therefore the interplay between 
them is an extremely important feature of the system. 
For example, highly accountable councils create and 
make first-instance decisions on plans and consents that 
impose bottom lines,7 but these are reviewed and can be 
overturned through merits appeals to a highly independent 
Environment Court. In contrast, an independent board of 
inquiry8 makes recommendations on a proposed NPS, but 
the decision is ultimately taken by an accountable Minister.

As with the system as a whole, we suggest that both 
independence and accountability are needed in some 
measure for setting bottom lines, and that generally this is 
best done by separating our independent and accountable 
institutions.9 However, we see merit in exploring how 
independence could be strengthened, particularly at the 
national level. This is for two reasons. 

First, a degree of independence is appropriate where there 
is a consensus over values, and where decision-makers 
implement rather than determine them. For some subjects 
there may not be sufficient consensus in New Zealand as 
to where firm bottom lines should be set (and where trade-
offs should begin), but we suggest that we are fast moving 
towards that point (particularly for fresh water). The fact 
that the environment was such a significant feature of the 
2017 election signals that, as a nation, public opinion is 
converging around the need for limits and improvement. 
That may warrant a more consistent, independent voice 
in setting bottom lines in advance, through regulations 
and plans, than the current model, which is largely driven 
by surges and troughs in political will.10 Arguably an 
arm’s-length (or even more independent) EPA could be 

Salmon farm, Mackenzie Basin
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more active in this space as New Zealanders’ values over 
bottom lines converge. It may need to be driven by firmer 
and more specific legislative purposes and principles 
in order to do so; Part 2 of the RMA covers too much 
ground and allows too many trade-offs to form a guide 
for independent bottom line setting,11 while the objectives 
of the EPA in its own founding legislation lack sufficient 
ambition.12 Achieving this would require a values-based 
exercise and action by an accountable institution 
(Parliament), ideally with cross-party support. 

In the same spirit, a future system could formalise the 
already common practice of using independent decision-
makers (eg commissioners or the Environment Court)13 
to make decisions on individual projects (eg through 
resource consents).14 Project level decisions should, if 
planning instruments are sufficiently clear,15 be about 
implementing values (determining if bottom lines would 
be breached) rather than determining them (where bottom 
lines should be set). The sooner we can depoliticise 
bottom lines, the better. That would include the use of 
mechanisms to ensure and to defend the independence of 
those institutions.16

Secondly, a degree of independence is valuable where 
its purpose is to enhance the accountability of elected 
institutions. A potential option here would be to expand 
the model provided by the Parliamentary Commissioner 
for the Environment and, more recently, the proposed 
Climate Commission, and create a more widely focused 
and independent Environment or Resource Management 
Commission. This could be charged with recommending 
targets and budgets for environmentally damaging actions 
broadly (which would vary according to the domain, and 
to reduce complexity could even incorporate a Climate 
Commission), and with reporting on the government’s 
(and councils’) progress towards meeting them.17 It could 
be responsible directly to Parliament, or its independence 
safeguarded in other ways (eg as an independent Crown 
entity). This step would recognise that setting some 
bottom lines is still an inherently political process, but also 
that elected institutions need to be held accountable to 
their promises, and constantly tested on their progress 
towards broad goals that transcend politics.18

The degree to which institutions responsible for setting 
bottom lines should be central, regional or local is also a 
difficult question. We currently have a mix of all of them. 
A lot of this is about determining where communities of 
interest and the appropriate knowledge reside, and that 
requires an open conversation rather than an answer. 
However, what we do suggest is that greater clarity is 
desirable. For example, currently central government 
creates bottom lines under the RMA on an ad hoc and 
reactive basis through NESs, NPSs and other regulations,19 
while the rest are left to be set at regional and local scales. 
Is it time for central government institutions to be more 
proactive in identifying areas in which there is a national 
interest, and in producing a single, integrated instrument 
setting bottom lines for all of them?20 In other words, do 
we need central institutions to have more duties, not just 
powers, to set bottom lines?21

Furthermore, to the extent that the need for bottom 
lines is no longer a debate about values – that we need 
some bottom lines irrespective of the cost – then there 
may be less need for localism. Some may say that local 
democracy is mainly about reflecting community values 
and preferences (things that make a community unique), 
rather than doing things locally for the sake of it.22 If 
bottom lines are about implementing shared values 
(such as a nuclear-free position) then economies of scale 
may suggest that independent institutions responsible 
for doing so should be centralised (as with the EPA, the 
Parliamentary Commissioner for the Environment  and 
the proposed Climate Commission). However, if values 
remain contested, or we require local knowledge and 
understanding, then accountable institutions at the local or 
regional level may be more appropriate – as long as they 
are informed and held accountable by independent ones23 
and are driven by strong mandates to set bottom lines.24

The other characteristics of institutions responsible 
for setting bottom lines can be traversed more briefly. 
Formality of creation via statute is important to safeguard 
the role of an institution against short-term economic 
and social pressures. It is also important that a holistic, or 
ecosystem, view be taken of bottom lines. This is because 
most bottom lines relate to the natural and living world. An 
institution’s subject focus, especially at the national level, 
therefore needs to be broad, in that it should cover all 
domains, but also focused, in that its vision is united by the 
concept of EBM. 

Some institutions (such as the Te Urewera Board) may 
need to be geographically focused to the extent that 
bottom lines look fundamentally different in a particular 
area. At the same time, we need to take care that our 
institutional arrangements do not become incoherent or 
overly complex for users. The power to set bottom lines 
obviously needs to be binding, but which institution is 
given that power ultimately depends on other factors 
(eg its independence or accountability). As discussed 
above, the separation of recommendatory powers in an 
independent commission may be as important as locating 
binding powers with a Minister or council. 

Whether an institution that sets bottom lines should 
embrace multiple tasks – policy, regulation, enforcement, 
funding, operations, etc – is closely linked to its degree 
of independence. Policy work has a substantial values 
component to it and requires accountability, but do we 
need to separate it from institutions concerned with other, 
more independent, tasks – such as enforcement?  We 
also pose the question (without answering it): should an 
advocacy role for environmental wellbeing be placed in, 
or at least be shared by, an independent institution like an 
environment or resource management commission, rather 
than just within a government department?

Question for discussion: 

•  For setting bottom lines, what kinds of 
characteristics do our institutions need?
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A spotlight on urban development authorities

The concept of a UDA is a broad one. The idea is 
that a single, time-limited entity is tasked with most 
activities required to deliver development in a tightly 
defined area. Overseas, UDAs have been used to 
deliver complex, large scale or difficult development 
projects.25 In New Zealand, the idea is neither novel 
nor entirely untested; policy work on it goes back to 
2008,26 and it is already possible to create a targeted 
agency charged with driving development in a 
particular area through existing means (eg a CCO or 
a Crown entity).27 Some of these already exist. What 
is novel, however, are proposals to enact bespoke 
legislation that would either create, or allow the 
creation of, UDAs having special powers on top of 
(or instead of) those in general legislation (like the 
RMA). In particular, a 2017 discussion document talks 
about a UDA having planning and consenting (and 

designation) powers that are driven not primarily 
by Part 2 of the RMA, but rather by the "strategic 
objectives" of a project. These are to be determined 
jointly by the relevant local authority and Minister. 
Aside from its broader constitutional implications 
(arguably it is a form of Henry VIII clause),28 it raises 
more tangible concerns. Effectively, it means not only 
that bottom lines in regional and district plans can be 
overridden by a UDA, but also that high level bottom 
lines enshrined in the RMA itself may no longer be 
bottom lines.

This spotlight touches on the institutional features of 
a UDA relevant to a proposed power to set bottom 
lines (although UDAs raise many issues relating to 
their other roles).29 In short, we think that the following 
features of a UDA identified in Figure 7.1 require robust 
debate in the wider context of the system.

Institutional characteristic Potential concern

Independence The idea behind a UDA is that it provides a degree of independence when making 
decisions (eg through an arm’s-length Crown entity). As we have mentioned above, 
greater independence in imposing bottom lines may be desirable. However, that 
depends on the nature of the responsible institution’s mandate. In the case of a UDA, 
there is considerable uncertainty about that, but it is unlikely to be more protective 
or long-term than the mandate given to councils or the Environment Court under the 
RMA. Independence may therefore be a threat to bottom lines.

Centralisation A significant feature of a UDA is its centralisation. One candidate is for it to be 
one or more Crown entities, although they could be CCOs with additional powers. 
A concern is that a centralised UDA may protect national level bottom lines, 
but emphasise the national benefits of development at the expense of locally or 
regionally set bottom lines.30

Mandate The potential mandate of a UDA is of most concern. As discussed above, a role in 
setting bottom lines needs to accompanied by a protective mandate. Being able to 
override Part 2 of the RMA in favour of nebulous "strategic objectives" of individual 
projects (which are bound to be focused on development and housing) is not 
desirable to the extent Part 2 contains bottom lines. It may not even be necessary. 
We are not convinced that true environmental bottom lines are the reason for urban 
development problems.33

Task It is of concern that a UDA’s tasks are proposed to be so wide ranging; in particular, 
that it is potentially responsible for both planning and consenting its own 
developments with little recourse to review and appeal.

Subject focus The subject focus of a UDA is proposed to be extremely wide, encompassing 
potentially all domains as well as social, economic and cultural wellbeing. The focus 
of a bottom line-setting institution may need to be more targeted in order to prevent 
constant re-prioritisations between objectives. This means such an institution 
needs to focus on all domains under the umbrella of ecosystem health, rather than 
attempting to trade off multiple wellbeings. Bottom lines are not about balance.

Geographical focus A UDA, by definition, is focused within the boundaries of its development area.33 
However, bottom lines do not respect artificial administrative boundaries. Water 
quality in a river within a project area will impact on water quality downstream of 
it, for example. That is a key reason we have catchment-based regional councils 
responsible for setting many bottom lines.

Figure 7.1: Key characteristics, and related issues, of proposed urban development authorities
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3. Making trade-offs 30 31 32

In contrast to setting bottom lines, the idea of making 
trade-offs above limits (or where limits do not really exist 
in the same sense, such as for urban amenity) can benefit 
from quite different institutional arrangements. As such, 
we see merit in exploring a potential separation between 
institutions responsible for setting bottom lines and those 
responsible for making trade-offs, which could reinforce 
the legislative separation for these roles as discussed in 
Working Paper 2.

In particular, trade-offs require a significant focus on 
accountability. They are heavily dependent on the 
resolution of values, and communities ultimately need to 
be responsible, through their representatives, for making 
those judgments. However, in doing so it is extremely 
important that decision-makers are well informed by 
independent advice (including by scientists and planners), 
and that communities of interest are appropriately 
reflected. In this light, there may be merit in exploring 
the establishment of a dedicated, independent science 
institution, or one dedicated to mātauranga Māori, to act 
as a repository of knowledge and information to inform 
accountable decision-makers when making resource 
management trade-offs.33 Such institutions could be 
used to conduct strategic environmental assessments 
on industries, activities, or areas, rather than relying only 
on contestable evidence on an ad hoc basis. They could 
synthesise the astonishing amount of expert and other 
evidence presented to the Environment Court, rather than 
letting it disappear into the ether after the resolution of a 
particular case. The EPA could be expanded to perform 
such a role. That would not be a replacement for council 
staff (local people know local conditions), or expert 
evidence, but could achieve efficiencies.34

Greater independence could also be useful to constrain 
the extent to which trade-offs are unnecessarily politicised. 
At the local level under the RMA, that is currently achieved 
by (usually) having two distinct and sequential processes 
– one in which an accountable council makes decisions on 
a plan or consent, and then one in which an independent 
Environment Court either confirms or overrides those 
decisions. Although it cannot create plans, and is not a 
planning authority in that sense, the Court does make 
value-based trade-offs under the rubric of sustainable 
management. That is what the Act demands of it.35 Some 
may see this as a valuable check and balance on local 
government, or as a crucial expert oversight role. After all, 
trade-offs are not just value-based, and involve substantial 
expert assessment. Technical input, legal rigour and fair 
process are crucial. Others may see it as the imposition of 
values by an institution that is not accountable to the local 
communities being affected by a plan or project. In reality, 
it is probably a bit of both.

While we do not comment on whether they are better, 
alternatives are possible.36 The system can recognise 
accountability, while still pursuing the benefits of 
independence, in other ways. Making it harder – albeit not 
impossible – for an independent body’s recommendation 
to be rejected means that accountable decision-makers 

may be less likely to use decision-making processes as 
a way to make political hay. For example, the use of an 
independent hearings panel to hear submissions and 
make recommendations to council on Auckland’s Unitary 
Plan offers an interesting model.37 There, the ability to 
appeal council decisions has been dependent on the 
extent to which its decisions departed from the panel’s 
recommendations. There is a strong incentive to accept 
independent recommendations, but at the same time truly 
contentious value judgments can still be pushed back on 
by an institution that represents its community. The model 
has not been without criticism, but has also been positively 
received by many. Variations on this model exist, some of 
which emphasise an even greater role for an independent 
hearings body.38

Whether such trade-offs should be made centrally or 
locally is another controversial question. By definition, and 
(we would argue) in contrast to environmental bottom 
lines, there is huge room for debate as to how we balance 
different values and interests. However, as with bottom 
lines, much depends on how we define communities of 
interest. A future system may need to do so in a clearer 
way. In particular, if central government has a legitimate 
interest in the trade-offs being made at the local level 
(such as with renewable energy projects like wind farms, 
or with activities impacting on climate change), that may 
need to occur more proactively through the planning 
process.39 Spatial planning is a good candidate for greater 
central input in a proactive and strategic manner. 

Again, the other characteristics of institutions responsible 
for making resource management trade-offs are touched 
on only briefly, although undoubtedly much more could be 
said. While a broad subject focus (ie the social, economic, 
cultural and environmental wellbeing generated by using 
and protecting all sorts of resources) risks objective 
overload, there are arguably greater risks in artificially 
narrowing the scope of the things that can be balanced.40 
It is, simply, a necessary but extremely difficult role for 
institutions to perform. That can be helped by providing 
institutions with a clear set of matters to consider, and 
(more importantly) policies outlining a clear sense of the 
relationships between them. The mandate that institutions 
have in carrying out this role is also significant. Making 
trade-offs is not just about protection, and institutions may 
therefore require a different normative direction than that 
currently provided for in the RMA.41 A focus on wellbeings 
more generally, for example, seems appropriate. That said, 
trade-offs should not just push us as close to bottom lines 
as we are allowed to go. The institutions’ mandate should 
also include a focus on pursuing synergies that achieve all 
wellbeings, including the pursuit of activities that enhance 
environmental wellbeing.42

Question for discussion: 

•  For making trade-offs, what kinds of 
characteristics do our institutions need?
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4.  Delivering public goods and 
services

The delivery of public goods and services is a distinct 
role from imposing bottom lines and making trade-offs. 
Here, institutions need to be proactive in providing 
tangible things (water pipes, roads, power lines, libraries, 
etc) rather than just creating and acting within reactive 
regulatory frameworks. Currently, there is a complex array 
of institutional arrangements in place for the provision 
of public goods and services in New Zealand. Many are 
bespoke and respond to the challenges of particular 
resources and sectors. For example, some social 
infrastructure like schools, hospitals and prisons are funded 
and delivered directly by the Crown, while others like 
water services,43 libraries, parks and recreational facilities 
are funded and delivered by local councils. The national 
electricity grid is managed by a SOE (Transpower). There 
is a complex structural separation of electricity generators 
(some, but not all, state-owned), distributors and retailers.44 
That is also the case with telecommunication providers. 
Land transport infrastructure is funded and managed 
through the interaction of several different institutions.45 
We do not attempt to canvass all of these in any detail, 
and instead focus on what general kinds of institutional 
characteristics may be useful in a future system.

Independence and accountability are particularly 
debatable characteristics in the context of institutions 
providing public goods. At the national level, several 
specific issues can be thought of in this light: the sale 
of shares in Crown assets, the use of public-private 
partnerships to deliver things like schools and prisons,46 
and the proposed creation of arm’s-length (but Crown-
owned) urban development authorities to provide 
infrastructure in defined project areas. More generally, the 
legacy of inefficient and direct government involvement in 

infrastructure projects in the Muldoon era has cast a long 
shadow. Since the late 1980s we have had a system that 
in many (but by no means all) areas relies on either the 
careful regulation of private providers (eg local electricity 
networks), or either arm’s-length or commercialised 
models for public delivery (eg NZTA and various SOEs). 
The desirability of this model partly depends on one’s 
political persuasion, but in general provides valuable gains 
in efficiency. 

Issues over independence and accountability are equally 
contentious where goods and services are provided 
locally. In particular, this has played out in recent times in 
the context of the "three waters" sector (the provision of 
infrastructure and services related to drinking water, waste 
water and stormwater). We focus our attention on this 
sector further below. 

Some goods and services, by nature of their size, 
distribution, or national significance, require centralisation 
(such as the national power grid or state highway 
network). Some lend themselves towards regionalisation 
(such as regional land transport networks). Others may 
depend on historical circumstance, cultural expectations, 
how we define communities of interest, and concerns 
about efficiency. For example, schools and hospitals could 
be provided by local government, but in New Zealand 
they are not. On the flipside, libraries and museums could 
be provided centrally, but generally they are not. There is 
probably little appetite for change on these fronts. 

One prominent example of tensions between 
centralisation and localisation is in the provision of local 
land transport infrastructure. Local government is currently 
heavily (although not entirely) reliant on funding from 
central government (NTZA) to provide this, and funding 
priorities are determined through a complex process 
involving regional land transport committees. Arguably, 

Mackenze Basin
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those are less institutions in their own right than they are 
mechanisms for different institutions (central, regional 
and local) to come together to decide how to spend 
money. Some may argue that local and regional transport 
networks have no significant national community of 
interest, and should therefore be controlled by local 
government. Others may disagree. However, in practice, if 
we embrace a local community of interest in roads, it may 
be naïve to expect regular central government funding for 
development not to come with a corresponding degree 
of central control. Therefore a key question, and one that 
recurs for almost all kinds of local government roles (not 
just transport, and not just the provision of public goods), 
is whether councils need to be funded in fundamentally 
different ways.47 An alternative – although one that for 
many people will not go far enough to solve the underlying 
problem – is to create efficiency gains through shared 
services or local government amalgamation. This is 
explored further below in the context of three waters.  
We can also pose some further questions about the 
characteristics "public goods" institutions should have. 
First, when should an institution have a subject focus 
that is narrow, or broad? A narrow focus may encourage 
an institution to focus on its core business. For example, 
we do not task the Ministry of Education with building 
prisons, or require Watercare to provide roads. But on 
the other hand, a broadly focused institution – such as a 
local council, a UDA or a broadly development focused 
CCO – may be incentivised to think more holistically and 
avoid silos where close connections are needed with 
the provision of other public goods. It may also more 
easily allow the socialisation or sharing of costs between 
different kinds of public goods where they are equally 
important but not equally profitable (eg the revenue from 
charging users for one service, like water or recreational 
events, could be used to subsidise another service, like 
public parks). 

Secondly, should we separate tasks across different 
institutions? The separation of regulatory and operational 
tasks may be generally desirable, but equally important 
is the connection between funding and operational tasks 
when providing public goods. In particular, this raises the 
question as to whether an institution that provides a public 
good should be financially self-supporting – that is, fully 
responsible for the funding of operations it conducts – or 
instead cross-subsidised by the funding role of other 
institutions. Again, the tension between local and national 
in the context of land transport infrastructure can be 
thought of equally as a tension between a local operational 
task (councils deliver local roads) and a central funding 
task (NZTA provides funding for local roads). In other 
words: should local roads be delivered by councils but 
subject to negotiated funding from NZTA? 

We can even think of the broader tension between 
national and local delivery in this light. In the face of 
increasing costs for many public goods that are not 
linked to local government’s core funding source (rates),48 
should local government be obliged to approach central 
government cap in hand for important community projects 

they can no longer afford? Instead, do we fundamentally 
change local government funding arrangements (to be 
less dependent on rates)? Or do we try to address the 
problem by seeking efficiency gains and economies of 
scale through widespread amalgamation and shared 
services models?49

Thirdly, it is worth touching briefly on the mandate of an 
institution that provides public goods. In that capacity, 
such institutions are primarily about using resources, not 
protecting them. That is both desirable and unavoidable 
– we do not magically acquire roads to drive on and 
water from our taps by stopping people doing things. 
Using resources requires an exploitative mandate, and 
institutions need to be in no doubt that this is what they 
are there for. 

However, it is important to remember that we can use 
resources for purposes that are protective. For example, 
waste water treatment plants are there to protect human 
health and the environment, not just to get rid of waste. 
We can also use resources in ways that are protective. 
We therefore suggest that those responsible for providing 
public goods should have a clear mandate to plan and 
deliver them in ways that achieve multiple aims. The 
system should avoid, as far as possible, institutions 
coming into conflict with other public institutions having 
opposing mandates (such as through Environment Court 
litigation following a consent application). That is a recipe 
for wasting tax payer and rate payer money, and lining 
lawyers’ pockets. 

We already see this to some extent within the current 
system; for example, local government has a focus 
not just on the social and economic wellbeing 
generated through transport networks, but also on their 
environmental sustainability.50 There are also some 
environmental considerations embedded in the Land 
Transport Management Act 2003.51 However, we are left 
wondering whether we can go further, by harmonising 
the mandates we give to our institutions. If infrastructure 
design incorporated protective considerations early on in 
the design process (through a broader mandate or even 
co-development with other relevant institutions), could 
we reject inappropriate proposals and focus on viable 
ones? For example, do we need to be more directive 
in requiring water sensitive design and greening for 
infrastructure in cities,52 which has multiple benefits for 
communities? Some communities are doing this anyway 
of their own volition, but should the system be more 
proactive in doing so? 

Again, crucial to doing all this is to ensure that such 
synergistic mandates are made possible through adequate 
funding. To deliver on a mandate that is both exploitative 
and protective may require more money. But in the future 
could we, perhaps, use more of the money we spend on 
arguing about it to actually do it? 

Question for discussion: 

•  When providing public goods and services, what 
kinds of characteristics do our institutions need?
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Spotlight on the provision of three waters services 
(drinking water, waste water and stormwater)53

Institutional design issues in the three waters 
sector are wide ranging, multi faceted and closely 
connected, and raise questions about almost all 
key characteristics we have identified above. The 
sector therefore warrants a dedicated focus here. 
A first-principles review into three waters is also 
currently being undertaken in much more detail by 
the government (and others).54 Among others, issues 
include whether we should have national, regional 
or local providers of water services; whether there 
should be a separation of regulatory, funding and 
operational tasks; the degree of subject focus that is 
appropriate (an institution for all three waters or just 
drinking water and/or wastewater); and the formality 
of an institution’s creation (eg multiple CCOs or a 
formally created Crown entity). 

Currently, arrangements for providing water services 
vary across the country. (This is also true across 
the Tasman, where Australian states do things very 
differently and have had a turbulent history of rapid 
and frequent reform.)55 Most water services in New 
Zealand are provided by territorial authorities that 
own and manage huge networks of pipes, treatment 
plants, drains and associated facilities to provide 
people with reliable and safe drinking water, the 
removal and treatment of wastewater, and the 
diversion of stormwater. Different arrangements are in 
place in Auckland and in Wellington. In the former, a 
separate CCO, Watercare, is responsible for drinking 
water and wastewater.56 In Wellington, Wellington 
Water (a CCO owned by multiple councils across the 
region) was established to manage all three water 
services.57 Central government plays no direct part in 
the provision of water services.

Numerous problems have emerged in recent times, 
making many people question whether fundamental 
reform is needed in the sector. Many issues, or at 
least proposed solutions to them, relate to institutional 
arrangements (in particular, their implications for a 
more sustainable funding model). For example, the 
following issues all raise questions about who is best 
placed to provide infrastructure and services, and their 
ability to do so:58

• Health concerns over drinking water following 
the incident in Havelock North and subsequent 
inquiry

• Environmental concerns about wastewater 
overflows into rivers and the coastal marine 
environment

• Concerns about a lack of investment in ageing 
infrastructure (and the risk of failure)

• Concerns about how infrastructure provision is 
inhibiting urban development and growth

• Concerns about resilience of infrastructure in the 
face of natural hazards

Here, we are concerned only with the features of 
institutions tasked with providing public goods and 
services, not those responsible for other roles (eg 
setting environmental bottom lines, making trade-offs 
above them, or allocating resources). Those other 
roles are also crucial for improving outcomes in the 
three waters sector.

Independence and accountability are two important 
elements of institutions providing water services. 
Because there are already clear pathways for it to 
happen, this debate often takes the form of whether 
services should be funded and provided by councils 
directly (high accountability)59 or through a CCO 
(greater independence).60 Auckland’s Watercare and 
Wellington Water are two examples of a CCO model, 
although there are significant differences between 
them.61 Generally, council and CCO models offer 
different things.

Although it is also a model that could be used,62 
seldom do commentators go so far as to suggest the 
complete privatisation of water services. The risks 
(or at least perceived risks) involved in privatisation 
may prove politically unpalatable,63 and a degree of 
public control is generally seen as necessary to secure 
publicly important outcomes.64 The government has 
ruled out full privatisation as an option in its review.65 

Questions for discussion: 

•  Should the system be more directive in the 
use of CCOs – or specifically create other 
types of bespoke arm’s-length entities – for 
the provision of water services? 

•  Or should the system continue to allow 
the creation of CCOs, but keep default 
responsibilities with accountable councils?

However, debates over independence and 
accountability do not need to be about just the role of 
councils versus the role of CCOs. As in Melbourne, it 
would be possible for very localised water utilities to 
be set up in parallel with, but not affiliated with, local 
government. While these local institutions could be 
highly accountable (as with institutions like district 
health boards), there seems to be greater support for 
these to be independent (or at least arm’s-length), and 
majority owned by the Crown. They could be locally 
focused Crown entities66 or SOEs.

It would also be possible for water utilities to operate 
across wider or narrower geographical scales. At 
one extreme, we could have a single, national level 
water utility. That has been done in Scotland.67 At the 
other extreme, we could have a large number of local 
utilities.68 In metropolitan Melbourne, for example, 
there are three separate arm’s-length water retailers 
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(as well as an overarching bulk supplier, in the form 
of Melbourne Water).69 In between, utilities could 
operate at many different spatial scales. We could 
have regional institutions,70 or sub-regional ones. The 
right scale may depend on what we think sensible 
boundaries are – for example, catchments, local 
communities, the availability and accessibility (and 
equitable distribution) of reservoirs and other crucial 
infrastructure,71 the total or density of population (or 
projected population) available to support investment 
required, and economies of scale more generally. 
Furthermore, assets do not have to be owned by 
the same institutions responsible for the delivery 
of services. For example, the assets managed by 
Wellington Water are owned by several different 
councils at both regional and local levels. There are 
both risks and opportunities in using centralised or 
localised models.

Question for discussion: 

•  Should water services be provided locally, 
regionally or centrally? 

•  Does it depend on the geographical context?

In Figure 7.2 below, we outline broadly the options 
for institutional design available according to their 
independence (horizontal  axis) and degree of 
centralisation (vertical axis). It may be that more than 

one could be adopted (eg treating Auckland and/or 
other large cities differently).

In making choices about institutional design in the 
water sector we need to think about many factors. 
In particular, it is not possible to have a meaningful 
discussion about whether water providers should 
be local or central, or independent or accountable, 
without considering how they are funded. In fact, 
funding arrangements are at the heart of the choices 
we face.

Some may argue that local government should not 
be responsible for water services, simply because 
councils may (especially if their rating base is very 
small) struggle to afford to maintain and construct 
core infrastructure. The latter statement may be 
undeniable, but the former does not necessarily 
follow. It is one option. But instead of removing this 
role from councils, the alternative is to change how 
local government itself is funded. That is likely to 
involve much deeper reforms than just widespread 
local government amalgamation or the use of shared 
services models. Those can achieve efficiencies 
through economies of scale and better planning 
where networks are linked across administrative 
boundaries. Both can help. But there are more matters 
than resource management ones to consider when 
amalgamating councils, and we therefore do not 
address that question directly.72 More fundamentally, 

Independent Arm’s-length Accountable

Central

Private provision

Single SOE
Single Crown entity, 
like NZTA or Scottish 
Water Direct central government 

provision (ministry/
department)Limited number of SOEs

Limited number of 
Crown entities

Regionally focused SOEs

Regional

Regional CCOs 
established by regional 
councils

Crown entity for each 
region

Direct regional council/
unitary council provisionSub-regional CCOs 

established by regional 
councils

Crown entities for each 
metropolitan area

Local CCOs operating 
across district/city 
boundaries

Direct territorial authority 
provision or direct provision 
by separate elected institution 
(district health board model)

Local Local CCOs One Crown entity 
for each city/district 
(or other small unit, 
such as a project-
based UDA or 
Tāmaki Regeneration 
Company)

Figure 7.2: Options for institutional design in the three waters sector, based on independence and centralisation
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amalgamation and the use of shared services 
(whether through jointly owned CCOs or not) do 
not address the underlying issue: a council relies on 
rates – a form of land tax – to fund public goods. But 
rates do not necessarily mirror the costs of providing 
public goods (especially where there is high growth or 
demand),73 and there is a limit to what ratepayers can 
(or are willing) to fund.74 That problem can be acute 
where a rating base is small and dispersed. Councils 
and CCOs can also charge users for water services 
(through volumetric charging and connection fees), 
but there are issues with that mechanism too.75

We suggest that from a wider system perspective 
there are three core issues that need to be resolved 
before we decide on future institutional arrangements. 
Aside from these, we can ask more broadly whether 
our institutional arrangements for three waters needs 
to be uniform across the country, or whether we can 
treat some areas (eg Auckland) as needing bespoke 
arrangements.

 1.  Where does the relevant community of interest 
lie in controlling three waters services (the 
relative costs and benefits for local, regional 
and national interests)?

If there is no discernible local community of 
interest in the provision of water services, then 
greater efficiency would suggest they should be 
provided at larger scales (regional or national 
levels). On the one hand, there appear to be very 
few local, value-based, questions to be answered.76 
Pipes do not look different in Rotorua and 
Alexandra. Water quality standards should be no 
different in Wellington and Christchurch. Arguably 
water services play less role in shaping unique 
local communities than schools do, yet the latter 
are a firmly central responsibility.

On the other hand, is there a cultural expectation 
in New Zealand that water will be provided 
locally? Is that due to historical circumstance, and 
needs to be retested? And would that prevent 
regional control? There are also the broader 
financial implications to consider. If councils rely 
on water charges for revenue, are we severely 
limiting what they can do for their communities by 
taking that away? Perhaps not, if we rethink how 
local government is funded more broadly. There 
are measures we can take to better enable local 
government to meet the costs of three waters 
services,77 but we first need to ask if it is really a 
local service being provided.

 2.  To what extent do we want to charge users the 
true cost of the services provided to them?

The costs associated with water services can 
be significant. While institutions certainly need 
the ability to fund them in a sustainable and 

predictable way, we also need to remember that 
water is a public good. Where costs per capita 
are high or there is deprivation, it would be 
wrong to generate profits or expect dividends 
to be paid by a water utility. But should we seek 
to recover costs from users (and offer separate 
and targeted welfare support – such as rates 
rebates – for those who cannot pay), or instead 
subsidise them in the same way we subsidise 
healthcare, medication and education? That has 
implications for institutional design, as councils, 
for example, are in a good position to socialise all 
sorts of costs when making long-term and annual 
plans.78 General revenue from rates can be used 
to "subsidise" any charges received from water 
users, making the cost of water services appear 
lower. However, if we want the actual costs of 
services to be internalised (and potentially make 
efficiency gains), then greater independence may 
be more desirable.79  

 3.  At what scale should we socialise the costs of 
water services?

There can be significant variation in the "true" 
cost of water services provided to individuals or 
properties. Even if we expect users as a whole to 
bear the full costs of services provided to them, 
that does not mean that each user bears his or 
her actual cost. As with all services, charges can 
be socialised across various scales.80 This tension 
is most noticeable between urban and rural 
areas; the cost of infrastructure per capita can be 
significantly more in the countryside than in the 
city.81 This has implications for institutional design: 
the larger the customer base, the greater an 
institution’s ability to cross-subsidise and level out 
charges across its area of activity. Thus we need 
to ask a value-based question: to what extent do 
we want to subsidise water services for those who 
incur larger costs? Spatially larger utilities, and 
those that encompass larger and both high and 
low density populations, can have both overall 
efficiency gains and the ability to more evenly 
distribute costs amongst users.82

Questions for discussion: 

•  Does the provision of water services have an 
inherently local community of interest?

•  If so, how do we best enable local government 
to fund it?

•  To what extent should we charge water users 
the actual charge of water services?

•  At what scale should we socialise the costs of 
water services?
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5.  Proactively pursuing positive 
outcomes

In Chapter 4 we discussed how the pursuit of positive 
outcomes requires proactive measures, not just the 
creation of reactive frameworks based on assessing the 
adverse effects of activities. It is a fundamentally different 
kind of role to setting bottom lines and making trade-offs 
between positive and negative effects. We also touched on 
this in Working Paper 2 in the context of legislative design, 
suggesting that the RMA may fall short. But what kind of 
institutions do we need to pursue positive outcomes, not 
just prevent bad ones?

Many such institutions already exist. They are particularly 
noticeable where public authorities have been given 
specific statutory mandates to seek improvements to the 
status quo. For example, the Department of Conservation 
is tasked with advocating for the environment, and the 
Energy Efficiency and Conservation Authority also runs 
education campaigns to change people’s behaviours. The 
Queen Elizabeth II National Trust proactively facilitates 
the voluntary protection of open space. Although the 
RMA does not provide specific mechanisms for doing so, 
councils are exhorted to enhance the environment.83 All of 
these involve more than just the provision of public goods 
– they are about improving outcomes in which there is a 
public interest. 

We can think of an institution’s role here as on a 
spectrum. At one end, an agency takes concrete action 
itself (eg the Department of Conservation’s advocacy 
role), and at the other it facilitates action if private 
persons wish to do so (eg the Queen Elizabeth II National 
Trust makes it easier to formalise voluntary measures). 
In between, institutions may encourage people to take 
action (eg the Energy Efficiency and Conservation 
Authority ), or direct people to act in certain ways. 
Examples of the latter are few and far between, because 
our institutions operate in a system where regulatory 
intervention (making people do things) is linked strongly 
to the adverse effects they create (eg mitigation and 
offsetting). In other words, it is hard for institutions to 
make people take action to achieve positive outcomes 
unless they are doing something harmful. The system is 
responsive, not directive.

But do we need institutions to do more in this area? Do we 
need them to drive a wider variety of outcomes – or even 
particular activities – that are deemed desirable? We think 
there is merit in exploring this. In particular, we think that 
two kinds of outcome require a more proactive approach, 
and could be assisted by a degree of institutional change 
across the whole spectrum outlined above. As discussed 
in Chapter 4, the first is urban planning, and the second is 
environmental enhancement.

A spotlight on urban planning

In our view, urban planning requires the pursuit of 
positive outcomes, not just the prevention of harm. 
We have described in previous chapters how the 
current legislative framework could better reflect 
this. But what about the institutions responsible for 
urban planning? Do they need to be fundamentally 
redesigned? There is significant overlap here with the 
role of institutions in making trade-offs, because how 
those trade-offs are made is intimately linked with 
the positive outcomes we wish to achieve (positive 
outcomes often come at the cost of something else). 
For example, a council may impose a compact urban 
form in order to make a positive contribution to 
climate change, but that may impact on the price, and 
thus sometimes the affordability, of land for housing. 

Urban planning institutions in the current system are 
already proactive in their pursuit of positive outcomes. 
A quick look at any strategic document of a city 
council anywhere in New Zealand will tell us that, 
as will the Local Government Act 2002. Reform may 
therefore, to some extent, simply be about recognising 
that more explicitly in legislation like the RMA, and 
clarifying what common urban planning principles 
are. In other words, a positive planning mandate of 
urban planning institutions (councils) could usefully be 
formalised in legislation. As with trade-offs, the positive 
urban outcomes that institutions pursue are often 
values-based. Accountable institutions like councils 
(informed by robust and independent technical 
advice)84 are generally appropriate for determining 
questions where value judgments are required.   

But what about our institutions’ degree of 
centralisation? Central government, in particular, 
has historically been less than engaged in matters of 
urban planning except on a highly reactive basis,85 
but regional councils across the country also show 
varying levels of engagement in urban matters. Are 
urban issues really still purely local (especially in the 
case of Auckland, which due to its size and economy 
has significance for the country as a whole)? Do 
we need to centralise or regionalise some decisions 
about how our cities are shaped and the outcomes 
they pursue? If so, which ones? We do not explore 
such questions in detail here, but suggest that central 
government could usefully engage much earlier in the 
process. That could involve many things, for example:

• A mandatory review and feedback role for the 
Ministry for the Environment (or equivalent 
central government institution) with respect to 
district plans86

Facilitating private persons to act 
if they wish (eg Queen Elizabeth II 

National Trust covenants)

Encouraging private persons 
to act (eg Energy Efficiency and 

Conservation Authority  
education compaigns)

Forcing private  
persons to act

Concrete action by public 
authority (eg Department of 

Conservation advocacy)

Figure 7.3: A spectrum of how public authorities can pursue positive outcomes
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• A duty (not just a power) to create 
comprehensive formal statements of government 
urban policy (such as NPSs) in advance, not just 
in response to particular problems (eg housing or 
development capacity)

• A formalised process for regional (or multi-
regional)87 spatial planning to occur,88 comprising 
representatives from local, regional and central 
government

• A clearer mandate for central government 
involvement in positive urban outcomes (at 
present, the Ministry for the Environment)

• An umbrella organisation comprising various 
relevant ministries, meaning that central 
government speaks with one voice on matters of 
urban planning89

• A chief planning advisor, in the same way we have 
a chief science advisor90

A spotlight on environmental enhancement

A reactive approach to resource management 
(preventing harm or balancing it against other 
benefits) seems unlikely to achieve the improvements 
to the natural environment we desire. We can steer 
trade-offs in positive directions – for example, a 
net gain approach to offsetting, and the concept 
of biobanking, may help. However, ultimately, the 
system – and institutions within it – need to be 
more proactive in pursuing positive environmental 
outcomes. Potential harm should not be the only 
trigger for improvement. In some cases this may mean 
our institutions simply need to be well funded and 
resourced to pursue firm mandates themselves (eg 
the Department of Conservation’s advocacy role, and 
its and regional councils’ pest management functons). 
However, there are three other ways shown in Figure 
7.3 by which active steps can be taken. 

First, as with the Queen Elizabeth II National 
Trust, institutions can facilitate people to make 
environmental improvements if they wish. Could we 
make better use of that in New Zealand? We do not 
have to use formal measures to the same extent as 
the Trust (legally enshrining open space covenants on 
property titles); the broader point is that institutions 
should make it easy for positive action to occur. For 
example, some may wish to address climate change, 
but not know how, or think that their contribution 
will not make a difference. A person might want to 
help plant trees, but not have the actual saplings. 
Some people may have great ideas but no money. 
An institution working with – and not just funding91 
– communities can make that kind of thing easier. 
Institutions can also nudge people towards positive 
behaviours without taking away their freedom of 
choice.92 Subsidies can provide strong economic 

incentives. In the United Kingdom, a Behavioural 
Insights Team was set up (and is partly government 
owned) to apply psychological and economic 
methods to shape behaviours. In New Zealand, we 
have a small branch of that company, but it has no 
direct pathway to government policy.93

Secondly, institutions can work to change people’s 
hearts and minds. Some people may call this an 
"education" or "advocacy" task. The Energy Efficiency 
and Conservation Authority is already charged with 
doing this, as is the Ministry for the Environment.94 But 
can we go further – highlighting to New Zealanders 
in accessible ways that we can all do our part to 
improve our environment? Should we embrace public 
service messaging about "100% Pure New Zealand" 
at home as much as we do overseas? Enviro schools 
is a positive initiative,95 but what about fundamentally 
changing the school curriculum to shape the thinking 
of a new generation of New Zealanders? We cannot 
forget that our education institutions are a crucial part 
of the resource management system.

Thirdly, and perhaps most controversially, we can be 
more directive as to what activities people should do, 
and where. Institutions can allow or direct things to 
happen in places that provide positive outcomes for the 
country, not just in ways that prevent degradation. This 
idea may seem subversive to those who welcomed the 
theoretical demise under the RMA of activity-based 
prescriptive planning. But taking a more directive 
approach to resource management does not mean 
coercion. It might, for example, mean the creation 
of a strategic central government spatial planning 
agency that sketches out key transport infrastructure, 
biodiversity corridors, limits to urban sprawl, where 
wind farms are most suitable, and so forth. It would not 
make people do things, but it would set out with more 
certainty where people should do things. 

A spotlight on the Sea Change Tai Timu Tai Pari 
Marine Spatial Plan

The Sea Change Tai Timu Tai Pari project is an 
example of a strategic planning process primarily 
aimed at achieving positive outcomes through 
environmental restoration (of the Hauraki Gulf ). Its 
vision was a Hauraki Gulf that is "vibrant with life, its 
mauri strong, productive and supporting healthy and 
prosperous communities".96 The project sought to 
achieve such positive outcomes by adopting a holistic 
lens to identify the strategic drivers of environmental 
decline and measures to address them. The scope 
of the project included all activities impacting on the 
ecological health of the marine area including fishing 
and land use. It also sought to provide for expanding 
sectors such as aquaculture. The resultant plan is 
non-statutory and contains a mix of goals, objectives, 
policies, actions and spatial delineations.97
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The structure of the Sea Change project was novel 
in that it brought together co-governance and 
collaborative models for a specific project. The 
16-person governance body ("project steering group") 
comprised eight mana whenua representatives 
selected through a tikanga Māori process and 
eight representatives of government entities. These 
included Auckland Council, Waikato Regional 
Council, Thames-Coromandel Council (representing 
territorial authorities more broadly), the Department of 
Conservation, Ministry for Primary Industries and the 
Hauraki Gulf Forum Chair. 

The plan itself was developed by a collaborative 
grouping comprising four mana whenua and 10 
stakeholder representatives ("stakeholder working 
group"). The final plan was agreed by all members 
on a consensus basis and then adopted by the 
co-governance body. Once the plan was finalised 
(after three years) these two groupings were dis-
established. This has contributed to difficulties in 
implementing the plan and the dissipation of the 
knowledge and social capital developed over the 
duration of the project.98 This raises the question 
as to whether co-governance and collaborative 
groupings should be established on an ad hoc basis 
for specific projects or whether such entities should 
be institutionalised so that they can contribute 
to the entire planning cycle (plan preparation, 
implementation, review and adaptation).

The plan includes a wide range of actions to 
contribute to positive improvement of the Gulf ’s 
environment. Within catchments this includes councils 
taking direct action such as through constructing 
significant new wetland systems to trap sediment; 
deploying economic incentives such as co-funding 
work on private land to reduce sediment loss; and 
nudging such as through developing a standard set of 
good management practice guidelines for land users. 

6.  Protecting and promoting Māori 
interests

A key role that the system needs to play, by virtue of the 
Crown’s Treaty of Waitangi obligations, is to protect and 
promote Māori interests specifically. This does not mean 
that the performance of the role trumps the public interest, 
and the relationship between the two will always likely be 
an inherently political rather than legal question. However, 
we see it as a distinct role, and one that colours the 
system’s other roles (such as making trade-offs).

So to what extent does the protection and promotion of 
Māori interests require institutional reform? There are three 
things to consider here. First, to some extent the role can 
be discharged by existing institutions subject to sufficiently 
strong directions to do so. Such directions are found in, for 
example, the provisions in the RMA concerning ancestral 
relationships, taonga, and wāhi tapu.99 In crude terms, 
that is about trusting institutions that are there for other 
reasons100 – whether Crown or local government – to 
protect Māori interests on behalf of Māori while performing 
those roles. Such directions could be strengthened, and 
to do so is consistent with the Crown’s duty of active 
protection. But relying solely on this approach does not 
allow Māori to shape their own identity and destiny, in the 
same way that local chapters of a government department 
do not truly reflect local communities of interest. In New 
Zealand, a distinct Māori community of interest exists 
alongside, and not beneath, central and local ones. The 
real institutional issues here are about power to exercise 
values, not about values per se.

Secondly, decision-making institutions themselves can be 
modified to be more reflective or representative of Māori 
interests. This does not give Māori full agency, but ensures 
that their voice is heard – not just that their interests are 
considered. Those are quite different things. However, 
there is a huge spectrum of options in this category. At 
one end would simply be strengthened participation 
and consultation rights. Consultation is a core element 

Umupuia marae
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of Treaty principles – and must be meaningful. But such 
measures cannot really be described as institutional ones. 
At the other end are measures like Māori wards for local 
government, and Māori electorates for parliamentary 
elections. In between are a vast range of potential options, 
like advisory bodies (eg the Māori Advisory Committee 
under the EEZ Act),101 advisory and advocacy agencies 
(such as Te Puni Kōkiri), and partial decision-makers (eg 
Māori appointees to a board of inquiry).102 

Thirdly, we can create, recognise or strengthen Māori 
institutions as decision-makers in their own right. This is 
about recognising Māori agency, and the Treaty partner’s 
rights as kaitiaki to manage resources according to 
tikanga. This could be about allowing Māori institutions 
to exercise customary rights to use resources in culturally 
significant, or traditional, ways. This has been recognised 
in the Marine and Coastal Area (Takutai Moana) Act 2011, 
for example, and may sometimes require the relaxation of 
more general restrictions on resource use.103 It could also 
be about recognising rights to actively manage particular 
areas or taonga (eg wāhi tapu sites). 

However, arguably more significant would be a move 
towards enabling Māori institutions to determine broader 
questions of environmental protection. This is fraught 
because there is usually a significant public interest as well 
as Māori interest. For example, while the RMA allows for 
the delegation of some council powers to Māori, that has 
not in practice been embraced.104 

That said, we are already witnessing a move towards 
greater (rather than total) power for Māori through 
partnership institutions. This has been partly, although 
not entirely, driven by bespoke arrangements reached 
under Treaty settlements. For example, the governance 
arrangements for Te Urewera and the Whanganui 
River, coming out of the settlement process, have been 
radical and transformative, but broader work has been 
ongoing (such as in the iwi participation arrangements 
under the 2017 RMA reforms). Māori are developing an 
increasingly powerful political and economic voice in 
New Zealand, and that is being reflected in an increasing 
recognition of the value of partnership and co-governance 
in how resources are managed.105 We see merit in that 
trend continuing, albeit subject to the public interest in 
environmental protection.

A spotlight on the Waikato River Authority

The Waikato River Authority was established under 
the Waikato-Tainui Raupatu Claims (Waikato River) 
Settlement Act 2010.106 It is a bespoke institution and 
the result of the settlement process between the 
Crown and Waikato-Tainui, set up to facilitate the 
co-governance and co-management of the Waikato 
River catchment. It is responsible for the Vision and 
Strategy relating to the river, and is the trustee of the 
Waikato River Clean-up Trust. The Authority has a 
unique governance structure: one board member is 
appointed by each of the five river iwi, and the other 

five by the Crown (one each of these is nominated 
by the regional council and another by the territorial 
authorities). 

The Authority does not replace the Waikato Regional 
Council, but takes on significant powers under the 
RMA. The vision and strategy is deemed to be part of 
the Waikato regional policy statement, and prevails 
over most instruments made in the RMA if they are 
inconsistent, as well as triggering reviews of resource 
consents.107 The document must also be given effect 
to under other legislation such as the Conservation 
Act.108 Its integrated river management plan must also 
be had regard to by the regional council when making 
or reviewing plans, and there is provision for it to 
exercise decision-making powers on plans under the 
RMA through a joint-management agreement.109    

There are three characteristics of the Authority that 
warrant attention, in that they differ significantly from 
characteristics of institutions under more general 
legislation. First, it is less directly accountable, 
even though it is charged with making value-based 
decisions. It operates at arm’s length of councils, the 
Crown, and iwi, even though its board is appointed by 
them. It is also less accountable to the communities 
typically recognised under the RMA, in that half of 
its board are appointed by iwi. It can hold meetings 
behind closed doors.110 Secondly (at least in terms of 
its RMA functions),111 it is more centralised. Iwi and 
councils represent local interests, but the Crown is 
responsible for nominating three of 10 board members 
and the Authority provides an annual report to the 
Minister for the Environment. In effect, that provides 
a more direct pathway by which central interests 
can shape regional level RMA plans. Thirdly, the 
geographical focus of the Authority (a catchment) is 
narrow compared to more general institutions. Finally, 
the Authority has binding power (which is really what 
makes its other characteristics significant).  

The Waikato River Authority can be contrasted with a 
pre-settlement entity such as the Hauraki Gulf Forum. 
Instead of an equal split, the Forum has only six tangata 
whenua representatives out of a total of 21 members 
(the other being from local and regional councils and 
government departments). Instead of being selected by 
iwi/hapū themselves, the tangata whenua representatives 
are appointed by the Minister of Conservation, although 
after consultation with tangata whenua and the Minister 
of Māori Affairs.112 The Forum has no binding powers, 
but brings together iwi/hapū with local/regional/central 
government entities to share information and jointly 
consider management issues affecting the Hauraki Gulf.113 
It is therefore an integrating rather than management 
body. A recent review has indicated that the Forum has 
not been a successful model,114 and there have been 
proposals to restructure it to be more in line with the 
Waikato River Authority (although with some modifications 
to incorporate community representation).115
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The key question in our minds is which of the three 
kinds of institutional pathways described above (and 
represented in Figure 7.4) we should focus on in a future 
system. Embracing the latter two are, to some extent, 
inevitable – given that co-governance and the transfer of 
decision-making power is an increasing focus of bespoke 
Treaty settlements like that concerning the Waikato 
River. But outside of this, and as we move into a post-
settlement world, what should broader co-governance and 
partnership arrangements look like? Where should our 
efforts be directed? One commentator has suggested the 
Waikato model could usefully be rolled out more broadly.116 
Already there is a trend towards this basic kind of model 
(eg in the co-governance framework established under the 
Pare Hauraki collective settlement).117

We do not attempt to provide an absolute answer to this 
question. It is, in essence, a political one, and one that 
must evolve organically. But we suggest that a future 
system should provide a flexible arena within which all 
these options can expand or contract without the legal 
framework requiring constant tinkering or being at risk of 
falling apart entirely. Coherence is also important; while 
we must recognise Māori rights to manage resources, and 
respect the differences between iwi and hapū (as with 
different local communities), an endless series of bespoke 
institutional arrangements can produce a system that 
is complex, fragmented, unclear and inaccessible. The 

variety of institutional arrangements that emerges will 
ultimately be determined by political concerns, but these 
are consequences to consider. 

Finally, we need to think carefully about the institutional 
characteristics that we should embrace, especially when 
giving more agency to Māori and partnership institutions. 
Careful thought is essential, especially because the 
protection of Māori interests is very seldom separate to 
the other roles the system must perform. Therefore the 
institutional arrangements discussed above – in relation to 
setting bottom lines, making trade-offs and pursuing positive 
outcomes – may need to be altered when we apply a Māori 
interests lens to them. We offer some food for thought below.

Create, or give power to,  
Māori institutions

Strengthen Crown-Māori 
partnership institutions 

Modify institutions to  
allow a greater Māori voice  

within or to them 

Strengthen directions for  
existing institutions

Figure 7.4: Options for institutional design to protect and promote Māori interests

Questions for discussion: 

Accountability If an institution making value-judgments is required to be accountable, to whom should it be 
accountable and in what measure? And to what extent should the system prescribe the ways 
in which Māori and partnership institutions should be responsible to the people they speak on 
behalf of?

Independence Is there a distinction to be made between value-based Māori questions and "independent" 
Māori advice, and should that be reflected through the separation of institutions?

Centralisation and 
localisation

To what extent should Māori and partnership institutions reflect the "Aotearoa" perspective, or 
that of local iwi and hapū? And when should iwi authorities or hapū be responsible for making 
decisions?

Subject focus Given the integrated and holistic nature of Te Ao Māori, is it jarring for Māori and partnership 
institutions to be separated according to particular subjects (land, air, water, economic 
development, housing, etc)?

Geographical focus When should Māori and partnership institutions be focused on particular places of special 
significance, rather than on the whole of their rohe?

Mandate Is it artificial to give a specific mandate (eg environmental protection) to a Māori or 
partnership institution in light of the integrated focus in tikanga on connection and familial 
relationships?

Power To what extent should Māori have ultimate decision-making power where the public interest is 
at stake? Do we pursue a consensus building approach to partnership, or a hierarchical one?

Formality of creation To what extent should we enshrine Māori institutions in Western style legislation, or allow 
them to evolve under more fluid concepts like tikanga?

Rangitoto



REFORM OF THE RESOURCE MANAGEMENT SYSTEM: THE NEXT GENERATION – WORKING PAPER 3134

7. Resolving disputes
How we manage resources is fraught with disagreements. 
Disputes can range from the lofty (how ambitious our 
climate change targets should be) to the mundane (my 
neighbour’s fence is a few centimetres higher than it 
should be). The law must be capable of resolving all 
of them. To do so, it requires institutions. In most other 
areas of the law, disputes are resolved by two key kinds 
of institutions: policy disputes through accountable 
representatives (and ultimately the parliamentary process), 
and legal disputes through the courts. Legal disputes are 
about how the law is applied and what it means, and are 
therefore generally resolved through independent – and 
central – judicial institutions that have no value-based 
mandates.

The resource management context is slightly different, 
in that there is a much fuzzier distinction between 
disagreements over policy and disputes over how the 
law is applied. Institutional arrangements reflect this. 
Decisions on plans, for example, can be seen equally as 
the application of the RMA or as the creation of policy. 
Consent decisions commonly end with a conclusion that 
an outcome is demanded by the sustainable management 
purpose of the Act, but behind that is almost always 
significant evaluation and judgment. Even a provision 
described as a "policy" may sometimes turn out to be 
a rule to be enforced rather than a value proposition to 
be weighed.118 That fuzziness is not a bad thing. It is the 
reality of environmental decision-making. Policy decisions 
are changeable,119 often locally-specific, and sometimes 
vague, and there is no bright line between creating policy 
and applying it. As such, we have all sorts of institutions 
with different characteristics involved in making all 
kinds of decisions – courts, councils, Ministers, boards, 
commissioners, and Crown agencies.

Should we draw a sharper distinction between a policy 
role and a legal dispute resolution role in a future 
system? The answer has implications primarily for the 
situations in which we use accountable or independent 
institutions – notably councils and Ministers as opposed 
to commissioners and courts – but it also affects how 
local institutions should be, and what their mandates are. 
Values-based policy questions may be local, but the pure 
application of such policies should not require values and 
therefore need not be local. And an institution responsible 
for creating a policy may need to be driven by an 
environmentally protective mandate, but one responsible 
only for applying it need not be.120 

However, it is extremely difficult to separate private 
impacts from wider policy implications when resolving 
resource management disputes. For example, discharging 
a pollutant into a stream will impact on downstream users, 
and they may be the ones to bring legal action – but a 
decision to grant the discharge will also affect the public 
interest. As described in Chapter 4, most substantive 
disputes between private persons under the RMA are 
resolved by a side-wind, because the primary purpose of 
resource management laws is about securing the public 
interest in sustainable management rather than dealing 

with private conflict per se.121 Thus a discharge to a stream 
will be refused not because it impacts on downstream 
users, but because it does not represent sustainable 
management. That, ultimately, is not an act of dispute 
resolution.    

That said, part of the current fuzziness is because our 
system is highly effects-based and contextualised. 
Policies in planning instruments (and the RMA itself ) 
are general and can conflict, so even low level decisions 
(eg on consents) in practice often need to be more 
about determining policy questions (weighing many 
considerations) than "applying" the law. That has its 
benefits (greater contextualisation based on actual 
effects of a proposal), but also its downsides (eg endless 
arguments about whether the Environment Court 
should be allowed to make value judgments on behalf of 
communities). A more prescriptive and directive system 
(in which plans were characterised more by permitted and 
prohibited performance standards rather than discretionary 
criteria) could go some way to making a sharper distinction 
between policy creation (for elected institutions) and its 
application (for independent ones). So too could a system 
in which policies were clearer, firmer, more specific, and 
more hierarchical. Formally removing consenting powers 
from councils, in favour of independent commissioners and 
the Environment Court, may even provide an incentive for 
that to happen (and is already a trend).

As discussed in Chapter 4, there may also be a narrow class 
of effects or activities that are not really about securing 
the public interest, and which do not require value-based 
policy decisions to be made. In some cases – the height of 
a fence or the colour of a letterbox – we may simply require 
certainty to address differences between neighbours, 
rather than a system aimed at achieving the lofty heights 
of sustainable management. That would be much more 
firmly in the realms of dispute resolution, and fertile ground 
for independent, national level and normatively neutral 
institutions (such as a Disputes Tribunal).

Mackenzie Basin
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8. Allocating non-private resources
As discussed in Chapter 4, a future system needs to 
provide a framework for how non-private resources are 
allocated. We suggested that it should do so in a more 
proactive and structured way. Arguably the most pressing 
question here is not institutional, but normative (the 
principles guiding how allocation occurs). However, it still 
matters who is charged with making decisions. 

In the current system, various kinds of institutions are 
responsible for allocation, depending on the resource. 
There is now a market for fisheries quota to be traded, but 
initial allocations we made at the national level. Similarly, 
rights to Crown-owned minerals are (unsurprisingly) 
allocated by central government. However, the allocation 
of the most controversial non-private resources is currently 
managed by regional councils. This includes fresh water 
and coastal space. Fresh water allocation has proved to 
be the most notable flashpoint in recent years, as the 
resource becomes scarcer in some parts of the country. 
There are two distinct but linked issues here: the allocation 
of water’s assimilative capacity (its ability to deal with 
contaminants above bottom lines), and the allocation of 
rights to take and use water. Allocative concerns are not 
just about being proactive in distributing resources for 
use – in some areas we also have to allocate responsibility 
for reducing use (eg some waterways already exceed 
acceptable limits). Much attention has been focused 
on agriculture, which requires both the taking of large 
quantities of water and the discharge of contaminants (like 
nitrogen and phosphorus) into it.

It would be possible for many different kinds of institutions 
to allocate resources (including fresh water). Their ideal 
characteristics will, however, depend on what we think the 
allocative role is all about: whether it is about determining 
values or simply applying them; whether it is about 
resolving private disputes or pursuing the public interest; 
and whether we see a national interest in the uses to 
which resources are put beyond the adverse impacts that 
they cause.

Accountability and independence are key features. 
Accountable institutions are vital in determining values, 
whereas independent ones are most useful in applying 
pre-determined values.122 The extent to which we adopt 
each for allocating resources may therefore depend on 
the extent to which we are able to enshrine specific value 
positions (eg a set of allocative principles) in legislation, 
or at least in regulations and plans. If accountable 
institutions (from Parliament through to councils) have 
the appetite to do that, then independent institutions 
(such as commissioners or courts, or even an EPA) may 
be appropriate options for making allocative decisions 
under them. That would be about applying values, not 
determining them. 

However, that is a big ask of our law and policy makers. 
Values concerning allocation can be highly specific 
to a particular geographical and social context, and 
defy generalisation at the national level.123 They can be 
extremely contentious; allocation is, in effect, a form of 

wealth distribution. A set of principles for allocation, even 
at a highly local level, is also a conceptual leap from the 
laissez-faire and effects-based ethos of the RMA. It is not 
what we are used to. If the principles are to be specific 
enough to add value to decisions (and be more than 
motherhood and apple pie), there is also a risk that they 
provoke accusations of the system picking winners and 
the spectre of economic planning. 

Unsurprisingly, given its roots, the RMA currently offers 
very little guidance as to how allocative choices are to 
be made.124 Rights to use resources are usually created 
as a by-product of a decision that an activity will have 
acceptable impacts; we should not think that a resource 
consent is a declaration that the proposed use is optimal 
or even desirable when compared to an alternative. The 
Act is designed to be agnostic. Current practice (based on 
whichever applicant is first in time) would not therefore, in 
theory, require an accountable institution to be involved, 
because values are not at stake. Whoever is in first gets 
the goods, so to speak.

The courts have, however, on occasion hinted that the 
sustainable management purpose of the RMA may 
provide sufficient guidance to choose between competing 
applications both seeking the same scarce resource.125 In 
short, the use that best promotes sustainable management 
can be preferred. In our view, you have to squint extremely 
hard to see enough normative guidance in the RMA to 
do this in a meaningful way, and the courts have not yet 
gone too far down that road. But it is, in a sense, ironic that 
accountable institutions (Ministers and councils) often shy 
away from making value-based decisions about allocation, 
yet independent ones (courts) are more willing to step into 
that breach and engage with values. Ironic, perhaps, but not 
surprising, given the immense political pressures at play. 

Generally speaking, we see merit in our laws and policies 
being more proactive in setting principles for allocative 
decisions beyond the general purpose and principles of 
the RMA,126 or even earmarking resources in advance 
for certain uses based on the public interest. That will 
be hugely challenging, because so many interests are 
involved; the public interest is overlaid with significant 
private conflicts as well as Māori rights and claims. But 
if any of this proves politically achievable, then arguably 
there should be some role for independent institutions 
to apply those principles at the stage of individual 
applications. At the other end of the spectrum of ambition, 
if economic efficiency (or financial return) is accepted as 
the only real concern, methods like auctioning could also 
legitimately be overseen by an independent institution.

Questions for discussion: 

•  Is it feasible to generate a set of principles 
concerning the allocation of non-private 
resources? 

•  If so, is it desirable for the allocation of resources 
to be performed by an independent institution, by 
applying those principles? 



REFORM OF THE RESOURCE MANAGEMENT SYSTEM: THE NEXT GENERATION – WORKING PAPER 3136

How centralised institutions should be is also a key 
question. As with all of the system’s roles, the degree to 
which allocative institutions are central or local depends 
primarily on where the relevant community of interest 
resides. That, in turn, can depend on the resource in 
question. Fisheries, for example, requires consideration 
at the national level, as do many minerals. Resources like 
fresh water are more difficult. 

There is an unquestionable national interest in freshwater 
bottom lines – increasingly firm guidance under the NPS 
for Freshwater Management  attests to that. There is also a 
regional interest in bottom lines and trade-offs concerning 
fresh water, and regional councils are well placed to 
address those given their jurisdictions reflect catchment 
boundaries. 

But allocation is different from setting bottom lines or 
making trade-offs. So, is there a national and regional 
interest in to whom water is allocated above minimum 
quality standards and flows? Is there even a public 
interest, or is this primarily about resolving conflicts 
between private persons? Different people may have 
different answers to those questions.

We suggest that there is a public interest in how public 
resources are used, although not necessarily in who 
specifically uses them. This distinction is not always clear, 
admittedly. For example, we can see a public interest in 
whether water is used for different big picture uses (eg 
agriculture or hydroelectric generation), but that public 
interest becomes less obvious as we get more specific. 
So, for example, is there a public interest in whether 
scarce water goes to horticulture or agriculture? Or sheep 
farming versus dairy farming? Maybe there is – if we are 
using allocation as a tool or proxy to address wider issues 
around appropriate land uses.127 At the very least we see 
room for greater involvement by accountable national 
institutions in setting overarching allocative principles, and 
for defining the arena in which regional and sub-regional 
institutions can make decisions. 

But what about whether water goes to dairy farmer A or 
dairy farmer B, whose operations and impacts look very 
similar? That is arguably more about resolving private 
interests, and the public interest has little to say about 
it. The answers to these questions have implications for 
institutional design. Institutions pursuing the public interest 
need to represent or reflect their "public" as a whole 
(whether national, like the Environment Court, or local, like 
councils). But those concerned with dispute resolution 
need not be – they can be more targeted at the people 
involved. In many areas of the law, for example, mediation 
involves no interests but those of the parties.

In particular, if there is a strong sub-local community 
of interest in allocative questions (eg at individual 
catchment or sub-catchment level), then that can affect 
the decision-makers we may choose to use. For example, 
10 water zone committees have been set up in Canterbury, 
which are groups comprised of local interests that make 
recommendations on the catchment level content of 
regional plans.128 While the regional community of interest 

is not excluded – decisions are still made through the 
regional council planning process – it recognises that 
some sections of the public should have a stronger voice 
than others.

Questions for discussion: 

•  Do we need a national level set of principles 
relating to the allocation of non-private 
resources? Or a requirement that regional or 
sub-regional principles are developed and 
implemented?

•  When do allocative questions stop involving 
the public interest at all, and instead become a 
matter of dispute resolution between users or 
stakeholders?

Running through all of the discussion above is a key 
distinction between the power to make ultimate decisions 
about allocation, and the power to make recommendations. 
That is particularly crucial in the context of collaborative 
groups – institutions comprised of carefully selected 
stakeholders that work together to a common end. 
Collaborative groups are not just about dealing with the 
allocation of resources, but they can be particularly useful 
in contexts where tensions can be high and there is little 
specific normative direction to guide decision-making.

If collaborative groups are solely about dispute resolution 
– sorting out the differences between private stakeholders 
– then there can be little objection to giving them the 
power to reach whatever agreement the parties see fit.129 
In essence, it is a proactive form of mediation. In that case, 
it is essential that all stakeholders are represented and 
adequately resourced.

However, that is rarely the case. In most collaborative 
processes the public interest provides a backdrop against 
which discussions occur. Groups generally aim to do one 
or more of three things: 

 1.  Reach consensus (or at least reach as much 
common ground as possible) to resolve conflicts 
that would later arise in more formal or adversarial 
settings

 2.  Advise ultimate decision-makers by exploring 
issues that they are close to and have intimate 
knowledge of130

 3.  Enable communities to create or co-design their 
own planning instruments rather than having to 
respond to plans created by others131

In most cases, ultimate power of decision still rests with 
other institutions, because the public interest runs deeper 
than just the interests of the stakeholders involved. 
Allocative choices are rarely only about dispute resolution. 
However, even if powers are recommendatory, these 
groups can provide extremely valuable contributions by 
defusing tensions early on, encouraging stakeholders 
and communities to "own" their plans, and giving final 
decision-makers a degree of confidence that their 
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recommendations will be broadly acceptable.132 They 
can also enhance the transparency of decision-makers, 
because the public can easily determine the ways in which 
a decision has departed from recommendations.133

9.  Common institutional 
characteristics

In this chapter we have considered some ways in which 
the institutional arrangements in a future resource 
management system could be changed. As with all 
aspects of the system, some options may be radical 
(eg the establishment of an independent agency with 
a role in contributing to bottom lines) while others may 
involve smaller-scale, iterative change (eg the continued 
establishment of co-governance and co-management 
organisations for particular places or resources). 
Some institutional changes are likely to occur over the 
short-term: for example, the establishment of urban 
development authorities, an independent infrastructure 
advisory body, and a Climate Commission are well 
underway. It is important that these and other reforms 
are considered within the context of potentially wider 
system reform, and that we focus on their characteristics, 
relationships with other institutions, and the overall degree 
of fragmentation and complexity within the system.  

We end this chapter with a few brief words on some 
characteristics that all institutions should have in equal 
measure, irrespective of whether they are independent or 

accountable, central or local, or regulators or advocates. 
First, all institutions require clear and predictable 
funding streams. Core funding is especially important for 
those having a degree of independence from politically 
accountable institutions (who quite rightly hold the 
discretionary purse strings), or where local institutions 
are reliant on central funding. As will be looked at 
elsewhere, funding arrangements should not be allowed 
to create perverse incentives.134 Funds also need to be 
proportionate to the roles an institution is expected to play. 
That is particularly a problem for local government, given 
significant increases in the cost of core infrastructure over 
recent times, an ever larger array of responsibilities, and 
constrained sources of funding (notably rates and debt).

Capability is just as important as funding, and the two 
are related. Institutions rise and fall on the strength of the 
people within them. That is partly about technical expertise 
and experience, but includes capability in matters relating 
to the Treaty of Waitangi and mātauranga Māori more 
generally. We need to be mindful that New Zealand is 
small country, and a proliferation of institutions can affect 
our ability to staff them appropriately. Although it is much 
harder to influence in a reform exercise, the culture and 
leadership of those directing institutions is crucial to their 
performance.135 We need to recognise the limits to what 
institutional design can achieve; a lot will always come 
down to the people involved. 

Wynyard Quarter, Auckland
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1 Technically (for national environmental standards and other regulations) through 
order in council by the Governor-General on the recommendation of the relevant 
Minister.

2 Through rules and rule-like policies in plans and regional policy statements.

3 Through resource consent conditions (and refusals to grant consent).

4 Through rules and rule-like policies in plans and regional policy statements and 
conditions and refusals of consents and designations.

5 Through resource consent conditions (and refusals to grant consent).

6 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012.

7 Although consents can be directly referred to the Environment Court or decided 
by boards of inquiry, and the planning process for the Unitary Plan in Auckland 
was more nuanced (involving recommendations by an independent hearings 
panel and constraints on appeals).

8 Or similar review body: see RMA, s 46A. 

9 As opposed to creating institutions with elements of both (such an arms-length 
Crown entity, or a council comprised of some elected and some independent 
members). Other models involving separation are possible: such as the use 
of independent hearings panels to review rather than de novo hearings in the 
Environment Court.

10 Particularly at the national level, given that the Environment Court already acts as 
an independent check and balance on councils. However, even at the local and 
regional levels, the Environment Court is not itself a planning authority and can 
only respond to what is put in front of it through appeals.

11 See Chapter 4, especially concerning King Salmon. 

12 Environmental Protection Authority Act 2011, s 12 (to contribute to the efficient, 
effective, and transparent management of New Zealand’s environment and natural 
and physical resources).

13 Boards of inquiry are an interesting case, in that their degree of independence can 
be debated.

14 This does not mean that independent agencies should decide all resource 
consents. Many consents are about determining trade-offs above bottom lines 
or where no true bottom lines exist, which are inherently value based and require 
greater accountability (including local accountability).

15 In practice, the effects-based approach of the RMA and reliance on consent 
decisions rather than clear rules and policies may require rethinking to allow this 
to happen.

16 For example, secure funding streams and robust mechanisms for appointment and 
durability of appointees.

17 If adequately funded, it could take on or partner with the Ministry for the 
Environment and Stats NZ in their environmental reporting role under the 
Environmental Reporting Act 2015.

18 An independent institution could even set broad bands of acceptable bottom lines, 
and accountable ones could specify exactly where they lie.

19 Although they are more proactively set under other legislation.

20 For example, through a government policy statement combined with national 
environmental standards.

21 In the same way Government has to create a New Zealand Coastal Policy 
Statement.

22 Some may disagree, of course, believing in the inherent benefits of localism.

23 For example, and independent hearings panel or Environment Court, or even a 
national level Environment Commission.

24 There may also be a case for separating protective mandates (setting bottom lines) 
from exploitative ones (economic development).

25 For example, in Melbourne and London Docklands.

26 See Building sustainable urban communities – discussion document (2008).

27 Panuku Development Auckland and the Tāmaki Regeneration Company are 
examples.

28 Where the executive is delegated power to change primary legislation through 
regulation. "Arguably", because the UDA legislation would have its own (albeit 
broad) purpose that could not be changed, and thus not give entirely free reign to 
change the norms of the RMA.

29 For example, making trade-offs on behalf of communities in which they operate, 
compulsorily acquiring land, funding and providing infrastructure, pursuing positive 
outcomes (usually relating to housing), and resolving disputes through planning 
and consenting powers. 

30 In fact, the proposal is specifically for UDAs to have to give effect to NPS and 
NES (despite being able to deprioritise Part 2 of the RMA), but be able to override 
sub-national instruments.

31 They are more about trade-offs (Nimby issues) above bottom lines (or for things 
that don’t really have true bottom lines), land aggregation, alignment of multiple 
institutions’ roles, and length and cost of planning and consenting process. See 
generally Urban development authorities – discussion document (2017).

32 Although some powers, such as in relation to infrastructure connections, may 
extend beyond it.

33 Many institutions already have capability and capacity in this regard – councils, 
Crown research institutes, ministries, and Crown entities; but part of the problem is 
the lack of flow of information within the system. 

34 It could also inform institutions when setting bottom lines.

35 See Chapter 4 on King Salmon.

36 At the most extreme, communities in the USA and Canada make use of direct 
democracy to vote on propositions that allow or do not allow developments that 
breach standards.

37 See Ministry for the Environment Resource management amendments 2013: Fact 
sheet 4: Auckland unitary plan (2013) at file:///E:/factsheet-4.pdf

38 For example, see New Zealand Productivity Commission Better urban planning 
(2017) from 389.

39 For example, to ensure renewable electricity projects go somewhere suitable, 
not just that amenity and landscape concerns always outweigh the benefits of 
renewable generation. 

40 For example, by artificially excluding climate change impacts.

41 See Chapter 4.

42 See Chapter 4.

43 Drinking water, wastewater and stormwater.

44 See Electricity Industry Act 2010.

45 The NZTA, regional councils, and territorial authorities (which all participate 
in regional land transport committees). In Auckland, we also have a Council 
controlled organisation – Auckland Transport.

46 See http://www.nzsif.co.nz/Social-Infrastructure/
What-are-Public-Private-Partnerships/

47 The Productivity Commission has been tasked with looking into that question.

48 In that increases in the cost of infrastructure do not necessarily reflect any increase 
from rates revenue.

49 For example, by creating jointly owned council controlled organisations that 
operate across multiple districts or regions.

50 Local Government Act 2002, s 14(1)(h).

51 Land Transport Management Act 2003, s 96(1)(a).

52 For example, creating vertical and rooftop green areas, or using wetlands to filter 
stormwater, providing benefits for biodiversity, water quality, amenity, open space, 
natural hazard resilience and other things. See generally City of Melbourne Green 
our city strategic action plan 2017-2021 (2017).

53 This does not include floodwater, or the distribution of natural water for industrial 
or agricultural use.

54 This is not limited to institutional design matters, although that seems to be a 
significant component of it. See www.dia.govt.nz/Three-waters-review; Report of 
the Havelock North drinking water inquiry: Stage 2 (2017); Local Government New 
Zealand Improving New Zealand’s water, wastewater and stormwater sector (2015).

55 For example, see Queensland Water Water connections: Celebrating the 
Queensland water directorate’s first decade (2013).

56 See Local Government (Auckland Council) Act 2009.

57 See www.wellingtonwater.co.nz/about-us/our-story/

58 See Water New Zealand National Performance Review (2018); Report 
of the Havelock North drinking water inquiry: Stage 2 (2017); www.dia.
govt.nz/Three-waters-review; www.nzherald.co.nz/nz/news/article.
cfm?c_id=1&objectid=12031102

59 In that communities can vote out councillors.

60 Although not entirely independent; councillors appoint directors and provide a 
statement of expectation.

61 Including in their formality of creation, stormwater responsibilities, and ownership 
of assets.

62 Although close economic regulation is required to manage natural monopolies 
(ensuring prices are reasonable and sufficient): on the Victorian model, see www.
esc.vic.gov.au/water/water-prices-tariffs-and-special-drainage

63 For example, that prices will go up, and that water is a public good.

64 For example, not to run at a profit: in the case of Watercare, see Local Government 
(Auckland Council) Act 2009, s 57(1).

65 Hon Nanaia Mahuta, Minister for Local Government, Address to the Building 
Nations Symposium, August 2018.

66 As with the Tāmaki Regeneration Company. 

67 Through Scottish Water, a Scotland-wide statutory corporation: see www.
scottishwater.co.uk/about-us 

68 Whether independent/arms-length (like multiple Crown entities or CCOs), or 
accountable (direct provision by territorial authorities).

69 See https://vicwater.org.au/victorian-water-sector/metropolitan-melbourne

70 Whether accountable (by transferring functions to regional councils) or 
independent, by a region setting up a CCO or by regionally focused Crown 
entities.

71 Such as existing waste water treatment plants.

ENDNOTES
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72 See Local Government Act 2002, Pt 3. 

73 For example, where there is significant greenfields growth in cities, or where there 
is pressure from large numbers of tourists.

74 including political limits – there is significant pressure to keep rates low.

75 In that substantial capital costs need to be met up front for new developments and 
upgrades of ageing infrastructure, and recouped slowly over time. In some areas 
those charges may need to be substantial to meet up-front costs.

76 Although some may be more obvious – such as whether fluoridate the water 
supply.

77 For example, regional GST, a local bed tax for tourist hotspots, value uplift capture 
etc.

78 UDAs may also in a position to socialise costs in the short term, if they are 
responsible for multiple kinds of infrastructure.

79 Economic regulation becomes important the more independent an institution gets, 
to ensure that effective monopolies are managed well. Political interference in 
pricing can be an issue, as it has been in Victoria.

80 For example, rents are much higher for supermarkets in central Auckland than in 
rural Manawatu, but generally the prices of goods in them are the same.

81 To service rural areas, pipes need to be much longer. This is exacerbated 
where a predominantly rural base on the fringes of a city is expected to pay for 
development to service large growth, as around Sunbury north of Melbourne.

82 Although multiple utilities can encourage competition and innovation (even if they 
have effective monopolies in their own areas), as they can benchmark each other; 
comparisons can be made between broadly similar institutions. This is the case in 
Melbourne, where there are three separate metropolitan water retailers.

83 RMA s 30(1)(c). For example, some councils offer financial incentives to land 
owners for replanting riparian areas.

84 As discussed above in the context of trade-offs, that can be achieved in a variety 
of ways – council staff, the input of expert independent evidence, or the use of an 
independent hearings panel for review.

85 Such as in the Greater Christchurch earthquake recovery efforts, under the NPS 
on Urban Development Capacity, through housing accords, and as an interested 
party in project-based litigation. Less formal measures, such as the Urban 
Design Protocol, have been more proactive: see www.mfe.govt.nz/publications/
towns-and-cities/new-zealand-urban-design-protocol

86 Which could incorporate feedback on how plans should give effect to national 
direction.

87 Such as spatial planning for the "golden triangle" between Auckland, Hamilton and 
Tauranga.

88 That already occurs, but in a variety of different and informal ways (such as 
through strategies created under the Local Government Act 2002).

89 Or, alternatively, an oversight organisation concerned with resource management 
more broadly.

90 See www.pmcsa.org.nz/the-role-of-the-chief-scientific-advisor/

91 The Ministry for the Environment administers several funds: 
see www.mfe.govt.nz/more/funding/sources-funding/
mfe-funding-environmental-projects-and-participation

92 See C Sunstein and R Thaler Nudge (2008). 

93 See www.behaviouralinsights.co.uk/wellington/

94 See Environment Act 1986, s 31(e).

95 www.enviroschools.org.nz/about-enviroschools

96 Sea Change Tai Timu Tai Pari, Hauraki Gulf marine spatial plan (Waikato Regional 
Council, 2017) at 17.

97 Sea Change Tai Timu Tai Pari, Hauraki Gulf marine spatial plan (Waikato Regional 
Council, 2017).

98 R Peart Turning the tide: integrated marine planning in New Zealand (Environmental 
Defence Society, forthcoming).

99 RMA, s 6(e).

100 For example, to set bottom lines, make trade-offs, or allocate resources.

101 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012, 
s 18.

102 RMA, s 18.

103 See also Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010, ss 
56-63.

104 RMA, s 33(2)(b).

105 On co-governance generally, see See P Salmon and D Grinlinton (eds) 
Environmental law in New Zealand (Thomson Reuters, 2015) at-691, 380-381.

106 Section 22(1); see also Ngāti Tuwharetoa, Raukawa, and Te Arawa River Iwi 
Waikato River Act 2010, s 23(1).

107 Sections 10-17.

108 Section 15. More accurately, there must be a statement as to how it has been given 
effect to.

109 Section 46.

110 www.oag.govt.nz/2016/co-governance/appendix1.htm

111 For other functions, the Authority is less centralised than the more general 
approach; for example, in influencing national level conservation management 
plans.

112 Hauraki Gulf Marine Park Act 2000, s 16(2)(e).

113 Hauraki Gulf Marine Park Act 2000, s 17.

114 See N Bradly Review of the Hauraki Gulf Forum (Envirostat Consulting, 2015).

115 P Beverley, V Payne and M Molney Hauraki Gulf Forum governance review and 
recommendations (Hauraki Gulf Forum, 2016).

116 www.oag.govt.nz/2016/co-governance/appendix1.htm 

117 As well as the establishment of the Pare Hauraki Collective Cultural 
Entity. See www.govt.nz/treaty-settlement-documents/hauraki/
summary-of-the-pare-hauraki-collective-redress/

118 As with some policies in the New Zealand Coastal Policy Statement in King 
Salmon (see Chapter 4). 

119 We do not see provision for the review of the Crimes Act every few years, but we 
do for RMA plans.

120 Instead, it should be driven by interpretation of the policy itself, and the intention of 
the policy maker.

121 For example, there is a need for consent orders to be approved by the 
Environment Court even if they reflect the agreement of litigants (Environment 
Court Practice Note 2014, Appendix 2, Pt 7(i). Other civil law mechanisms remain 
available for private disputes (such as nuisance and the rules in Rylands v 
Fletcher), and these have not been overridden by the RMA.

122 See Chapter 6.

123 In the context of the allocation of nitrogen discharges through allowances, see 
Land and Water Forum Advice on improving water quality – preventing degradation 
and addressing sediment and nitrogen (2018) at [72]. The Forum also recommends 
at [75] that a national process or framework be put in place to allow regional 
debates to occur properly. See also Fourth report of the land and water forum 
(2015) at 84.

124 See Chapter 4. The RMA imposes functions on regional councils, but provides no 
guidance as to the values that should drive such choices.

125 See Chapter 4.

126 We have to squint particularly hard to see allocative principles anywhere in Part 2, 
as it was not fundamentally designed to address such questions.

127 Arguably that should be done in a more direct way, by addressing land uses 
themselves.

128 See generally www.ecan.govt.nz/your-region/your-environment/water/whats-
happening-in-my-water-zone/about-the-water-zone-committees/. Since their 
powers are recommendatory only, this does not displace a regional community of 
interest in water allocation. Furthermore, these are not just about water allocation – 
they are about water management more generally.

129 In the same way that the regular courts (but not the Environment Court) perform 
this function.

130 A good example is the Land and Water Forum, which is a collaborative group 
set up to advise the Government on freshwater and land reform, and which 
comprises key stakeholders and experts (in small and large groups) rather 
than representatives of the "public" per se. The Forum has produced extremely 
valuable work through four reports and various advice to Government: see www.
landandwater.org.nz/

131 For example, see the collaborative planning track described in Schedule 1, Pt 4 of 
the RMA.

132 See generally, Ministry for the Environment Making collaborative groups work: A 
guide for those involved in collaborative processes (Wellington, 2015).

133 See RMA, Schedule 1, Pt 4.

134 New Zealand Productivity Commission Better urban planning (2017) at 51.

135 New Zealand Productivity Commission Better urban planning (2017) at 51.
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1. Introduction
As described in the Introduction (and outlined in Figure 
8.1 below), in this project we are approaching the resource 
management system by considering a series of themes, 
in logical order.1 We move from normative themes (ethics, 
principles, and the role of the system) to structural themes 
(legislative design, institutions, and participation) and 
finally to operational themes. The final synthesis report will 
deal with these in order.

Part 1 Setting the scene

Ch 1 Defining the resource management system: 
scope and components

Ch 2 The New Zealand context: biophysical, 
socioeconomic and legal

The future context in which the system will 
have to operate

Ch 3 The overseas context

Part 2 Normative: What do we want?

Ch 4 World views and ethics: how do we see the 
world and humanity’s place within it?

Ch 6 International law obligations

Ch 7 Legal and ethical principles

Ch 5 The proper roles of a future system

Part 3 Structural: The architecture to enable our 
aims to be achieved

Ch 9 Legislative design

Ch 10 Institutional design

Ch 11 Public participation

Part 4 Operational: The tools to achieve our aims 
in practice

Ch 13 Plans, planning and regulatory tools

Ch 14 Non-regulatory interventions

Ch 15 Compliance, monitoring, enforcement and 
evaluation

Part 5 Drawing the threads together

Ch 16 Synthesis

Ch 17 Constructing system models

Figure 8.1: Project structure according to normative, 
structural and operational themes

So far in this working paper, we have discussed one 
normative theme (the proper role of the system), and one 
structural theme (institutional design), along with one 
cross-cutting topic (the role of Māori). Other themes have 
been explored in previous working papers. The remaining 
piece of the puzzle, and the concern of this chapter, is the 
"operational" components of the system. Generally speaking, 
this refers to the tools by which the system intervenes 
directly to stop, force, or influence people’s behaviour. 

Operational components are as crucial to the system’s 
success as its norms, its legislation, and its institutions. 
Norms tell us what the system should aim for and what 
needs to be done, and institutional design is about who 
should do it. Operational questions tell us how they 
should do it. For example, the government is capable of 
addressing climate change by imposing regulation (eg an 
NES under the RMA) or managing an emissions trading 
scheme, but it has so far chosen to focus on the latter.2  

This is an area where the system becomes very real 
for people. The tools we use tell people what they can, 
cannot and should do in relation to resources and the 
environment. They are the bridge between the system’s 
foundation (norms and structures) and the outcomes 
that occur. After all, there is not much point debating 
philosophy or creating laws and institutions if they don’t 
actually make concrete interventions.

There are many ways for the system to influence people’s 
behaviour. So, for example, we can speak of plans, 
command and control regulation, performance standards, 
charges, taxes, trading schemes, subsidies, direct funding, 
education, behavioural nudges and many other options. 
Sometimes these are treated as distinct topics. However, 
in a first-principles review, we think it is important to 
consider them holistically as a package. One way to do so 
is to place interventions on a spectrum according to how 
intrusive they are – how much freedom people have to 
choose. This is represented below in Figure 8.2, which has 
been reproduced from Chapter 4. All are, fundamentally, 
about the creation of incentives. But some incentives are 
more forceful than others.

Motuihe
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Another way to think about interventions is to categorise 
them into different groups. As discussed in the following 
sections, we find it useful to treat the concept of "plans and 
planning" as an overarching, organising concept under 
which these different forms of intervention occur. We focus 
on four categories: strategic, regulatory, financial, and 
behavioural planning. 

This chapter does not explore all forms of intervention. Our 
work in this space is ongoing, and exploratory. Instead, it is 
designed to provide a general framing. Within that framing, 
we then present more targeted contributions on specific 
topics that have been made by other authors, to which we 
are extremely grateful.

Figure 8.2: A spectrum of kinds of interventions within the system, according to the degree people have freedom of action.
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Figure 8.3: Categories of intervention arranged under the overarching concept of planning
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2.  Plans and planning: A way to 
categorise different kinds of 
intervention

The general field of "planning" can mean different things 
to different people. A century ago, one would probably 
have thought of "town planning" – how we spatially 
design urban areas. "Town and country planning" is an 
extension of this idea. "Resource planning" may, to some, 
be primarily about maximising the economic potential of 
resources and minimising wastage, but (at least in New 
Zealand) "resource management" and "environmental 
planning" are more about how we address the adverse 
effects of resource use. More broadly, there is a lively 
debate over the general ideas of "social planning" and 
"economic planning" as concepts that exist on the fuzzy 
fringes of "environmental planning". We can add to this 
already confusing mixture an astonishing range of different 
conceptual labels for plans – structure plans, spatial plans, 
local plans, community plans, regulatory plans, financial 
plans, strategic plans and so on. And these conceptual 
labels do not include the overwhelming number of more 
specifically labelled "plans" we have in New Zealand, 
from district plans and NPSs, to biosecurity strategies, to 
long-term plans and annual plans. 

There may not even be agreement as to which of these 
are truly "plans" and which are not. The term is not defined 
anywhere in a universal way. How a person conceives of 
a "plan" often depends on the field in which that person 
operates. To a planner under the RMA, a district plan 
certainly fits the bill, but a government’s extra-statutory 
climate change strategy may not. In Europe, the concept of 
a "plan" is much more likely to refer to a general strategic 
document, and not include the equivalent of a district 
plan dealing with land use restrictions. Those would be 
regulations. Some may see obvious distinctions between 
strategies, plans, and regulations.

Here, we are conceiving of "planning" broadly as a 
framework for thinking about different kinds of tools. 
At its most basic, a plan simply sets out a way or 
method by which an outcome or outcomes are to be 
achieved. It usually (but not always)3 has some temporal 
component – a way of getting from A to B over time. It is 
not our intention to question or ride roughshod over the 
vast literature that has, over many decades, shaped the 
development of a distinct planning profession or discipline. 
It might be more prudent to say that we are adopting 
the label of planning to mean quite a different, and more 
general, thing. Our work on planning as a narrower 
discipline is ongoing and will inform our final report.4

Below, we consider four different kinds of "planning" that 
can occur in the system, and pose questions for discussion 
in relation to each. "Plans" (in the sense of specific 
documents that we can point to) are, obviously, not the 
only way the system can intervene. We can, for example, 
have direct intervention through legislation (such as 
restrictions in Part 3 of the RMA), through the creation of 
markets or charges (such as an emissions trading scheme 

or tax), or through behavioural nudging (making it easy for 
people to choose environmentally friendly options). 

However, all kinds of intervention must be "planned for" in 
some sense. Thinking about the different ways in which we 
plan therefore provides a useful structure for categorising 
the kinds of interventions that we use. For example, 
resource consents make sense within a framework of 
regulatory planning (you cannot do something unless you 
obtain consent), but they have little relevance to financial 
plans (how an authority spends money) or behavioural 
plans (how to nudge people towards desirable actions). 

Strategic planning
A strategic plan (or the strategic element of a plan) defines 
a desirable future and sets out a high level roadmap for 
getting there. It is more than just static policy; it is about 
charting out a pathway to change. Strategic planning is 
seldom a concrete intervention in its own right – because 
it does not prevent people doing things or offer direct 
incentives to do anything differently. But it does provide 
direction, and alignment, for other kinds of plans to do so 
in a consistent way. Spatial plans like the Auckland Plan, as 
well as numerous strategic plans made by councils under 
the LGA, are good examples of strategic planning in action.

Questions for discussion: 

•  Do we have enough strategic plans in the current 
system, and are they sufficiently aligned or 
integrated?

•  Should strategic planning be about resource 
protection, or also about resource development? 
In which of these lights should we see strategic 
environmental assessment?

•  How can we strategically plan for a future defined 
by uncertainty?

•  Do we need to engage in more spatial planning in 
New Zealand?

•  Should spatial plans have legal effect and if so in 
what way?

Regulatory planning
Regulatory planning is primarily about defining what 
people can and cannot do. In practice, it usually defines 
what people can do by stipulating what they cannot do. A 
regulatory plan has teeth – it imposes sanctions on people 
if they do not comply with restrictions contained in it.

Because regulatory plans explicitly tell people what they 
cannot do (including with their own property),5 they tend 
to give rise to issues that are not as prominent in other 
forms of planning. For example, a person is much more 
likely to have strong feelings about the Auckland Unitary 
Plan, an RMA instrument which imposes regulations on 
how he or she can use private land, than the Auckland 
Plan, which is much more strategic and high level. 
Procedural checks and balances are arguably more 
important in the former. There are different kinds of 
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regulatory plan, but the common characteristic of all of 
them is that they restrict what people can do and sanction 
them for non-compliance.6

Regulatory plans can themselves intervene to drive 
or change people’s behaviour directly. For example, 
prohibited activities under the RMA prevent an activity 
occurring at all. Alternatively, plans can act as a trigger for 
other processes to occur, which then produce concrete 
interventions (such as resource consents and enforcement 
proceedings under the RMA). Some kinds of intervention 
are natural tools within a regulatory planning framework, 
such as:

• Rules, standards and orders (which prevent activities 
occurring in advance)

• Permits and conditions (however described; eg 
resource consents, conservation concessions), which 
allow activities but restrict or control how they are 
done

• Certificates of compliance (formal confirmation that a 
permit is not required)

Questions for discussion: 

•  When should regulatory restrictions be contained 
in primary legislation, and when should they be 
contained in subordinate planning instruments or 
through permits?

•  Are private plan changes a desirable feature of a 
future resource management system?

•  Should regulation be prescriptive/proscriptive, 
performance-based, or effects-based?

•  How flexible, and agile, should the process for 
regulatory planning be? Does it depend on the 
subject?

•  Should the system provide for multiple planning 
tracks?

Financial planning
Many different definitions of financial planning are 
possible. It can have particular meanings in a business 
context. However, the defining feature, as we see it in 
the present context, is that it involves public authorities 
planning how to spend money on measures relevant to 
resource management. It is about public bodies providing 
and paying for things and services that further the public 
good.7 That is quite a different kind of activity to regulatory 
planning (saying what people can and cannot do).8 

One prominent example of financial planning is how local 
and central government fund and finance the infrastructure 
necessary to support the effective development of land 
(notably water and transport infrastructure). That is not just 
about where to throw money – it is also about planning 
the location and specifications of the infrastructure 
networks themselves. 

However, the concept is more than just funding and 
financing hard infrastructure. It is also about how public 
bodies, more broadly, fund their resource management 
activities. It is about how they plan their own non-
regulatory activities. For example, regional councils may 
assist farmers in planting riparian strips, and central 
government agencies fund a diverse range of interventions 
– from community environment funds to direct spending 
on maintaining the conservation estate. Most things that 
public bodies do cost money, so any activities (including 
regulatory functions) need to be accompanied by, and 
strongly linked with, a plan for how it is to be paid for.

Questions for discussion: 

•  Are there adequate funding mechanisms 
available to support the activities of our resource 
management institutions?

•  What other mechanisms for funding and financing 
are desirable (especially for local government)?

•  To what extent should users or beneficiaries pay 
for resource management activities?

"Behavioural" planning
All forms of planning are ultimately about influencing how 
people behave. Regulatory planning generally prevents 
people from doing negative things. Financial planning 
generally dictates how public bodies provide (or fund 
others to provide) positive things. The missing piece of the 
puzzle is how to make private persons provide positive 
things. In a free and democratic society, and one founded 
on capitalist principles, it is much more difficult (and 
often beyond the pale) for regulation to require people to 
act in particular ways.9 Only in fairly extreme cases is it 
acceptable for people to be sanctioned for failing to act.10

Behavioural planning is useful shorthand for how the 
system is used to drive positive private behaviour over 
time.11 Here, it is more apt to talk about incentives than 
regulation or direct funding and provision of goods 
and services.12 Some incentives can be as intrusive as 
regulations; for example, imposing a tax on emissions 
may not force an emitter to behave in a particular way (he 
or she can emit if payment is made), but it still imposes 
significant sanctions on a person for failing to act (to 
pay the tax). In a way, that is as direct an intervention as 
regulation.13 

Other behavioural interventions can be much more subtle; 
for example, the incentives created by providing large 
bins for recycling and small ones for landfill may not even 
be consciously noted. "Nudging" – influencing behaviour 
based on psychological insights without forcing people 
to do things – is an area in which some very interesting 
work is being undertaken, and warrants more dedicated 
exploration.14 Other incentives can fall somewhere in 
between; establishing a market for tradeable water rights 
does not create regulatory sanctions for using water 
inefficiently,15 but it brings with it an equally (if not more) 
firm regime for enforcing private property rights. 
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Behavioural planning therefore encompasses a wide range 
of interventions that fall short of regulation. In some cases, 
it may simply be a matter of enabling or facilitating people 
to undertake positive actions where economic or social 
incentives to do so already exist. In other cases, sufficiently 
strong incentives may not exist. Climate change and 
freshwater quality are two examples of that.

A framework for behavioural incentives is not likely 
to produce a "plan" or be described as a "planning" 
exercise in the traditional resource management sense. 
For example, an environmental tax is more likely to 
be embedded within complex and detailed primary 
legislation, supported by regulations, than in a subordinate 
instrument akin to a regional plan.16 

Questions for discussion: 

•  In what situations should we use regulatory tools, 
and in what situations should we focus instead on 
behavioural incentives?

•  Do we make enough use of economic instruments 
in New Zealand to influence behaviours?

•  Should the tax system aim to shape behaviour 
more actively?

•  To what extent can we put in place meaningful 
behavioural incentives in the current system?

3.  The relationship between 
strategic, regulatory, financial and 
behavioural planning

Three things need to be said about the distinction between 
the kinds of planning outlined above. First, there is overlap 
between categories. For example, institutions sometimes 
spend money in order to change people’s behaviour (such 
as subsidising particular activities); policies of a strategic 
nature can in practice (if they are directive enough) have 
the effect of regulation under the RMA; and regulatory 
conditions under a resource consent can be used to fund 
infrastructure associated with new development. It is 
therefore a useful, but not an absolute, distinction.

Secondly, the categories describe conceptual differences 
between types of planning activity, rather than boundaries 
between actual plans. For example, a district plan under 
the RMA can be both strategic (it sets out objectives to 
be met in the future, and can sequence the release of 
land for development) and regulatory (it uses rules to 
prevent people using land in particular ways). It can also 
be behavioural (it allows for methods other than rules and 
policies) as well as financial (it can provide for financial 
contributions). The wide scope of particular plans is by 
no means wrong – the unifying thread in a district plan is, 
quite properly, the land management functions of territorial 
authorities, not a particular "type" of intervention. Yet 

Britomart, Auckland
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within any given plan, the conceptual distinctions between 
strategic, regulatory, financial and behavioural planning 
are still observable and important. It is useful to direct 
attention to each, because they do quite different things 
and need to be closely linked to each other. 

Thirdly, there is an important relationship between the 
four types of planning activity. The relationship between 
strategic and other forms of planning generally needs to 
be vertical (one of hierarchy). There is no point in having 
a strategy, outlining objectives and a broad direction of 
travel, if that is not then closely followed and supported 
by plans dealing with regulation, funding, and behaviour 
change. However, any strategic planning must also be 
realistic, and informed by the financial means available. 

The relationship between the other types of planning – 
regulatory, financial, and behavioural – generally needs 
to be horizontal (one of alignment). One need not drive 
the others, but they need to talk well to each other. This is 
in a normative sense (the aims of regulation and funding 
need to be complementary) as well as procedurally 
(using compatible timeframes and processes). It is 
particularly important if different types of planning occur 
under separate statutes, or produce separate plans. If 
the financial component of a plan falls through, then the 
remaining regulatory component may not be enough to 
achieve the objective sought. For example, a regulatory 
plan that prevents (or allows) the development of land 
should not be complemented by a financial plan that 
provides (or fails to provide) for infrastructure to service 
that land in a timely way. 

We observe that, currently, our system has a large 
number of plans. Where multiple plans are created under 
a single statutory framework, the vertical relationships 
between them are generally precise and clear (such as the 
obligation to give effect to an NPS in a regional plan under 
the RMA, or a Government Policy Statement under the 
Land Transport Management Act 2003). Arguably some 
improvements could be made in horizontal relationships 
– for example, in aligning NPSs under the RMA. 
Furthermore, the vertical and horizontal relationships 
between plans produced under separate statutory 
frameworks, even where the need for links between them 
are important and obvious, are not as strong or precise as 
they could be. That is the case for horizontal relationships 
between strategic and regulatory planning under the RMA 
(eg in district plans) and financial planning under the Local 
Government Act (eg in long-term plans). It is also the case 
for vertical relationships between strategic instruments 
produced under the Local Government Act (such as 
spatial plans) and regulatory plans under the RMA (such 
as district plans). Although the RMA, Local Government 

Act and Land Transport Management Act could be more 
integrated at the legislative level, we observe also that 
fragmented legislation could still produce integrated plans 
if their purposes, principles and processes were aligned. 

Questions for discussion: 

•  Do we have too many plans in the current system?

•  Are the vertical and horizontal relationships 
between different plans sufficiently clear or 
precise?

•  Would it be desirable to create fewer, more 
integrated plans (including ones that linked 
all forms of planning – such as regulatory and 
financial planning) even if primary legislation 
remained fragmented?

4.  From regulatory tools to 
behavioural incentives

Strategic planning and financial planning are essential 
elements of a well-functioning resource management 
system. Regulatory planning, and the interventions that 
accompany it, will also be necessary. Firm regulation 
provides, for example, the safety net required to defend 
environmental bottom lines. However, as discussed in 
Chapter 4, imposing regulatory minimum outcomes 
is a recipe for long-term environmental and social 
mediocrity. We need to be much better, as a society, at 
directing our efforts towards improving what we have. 
Behavioural interventions – from economic instruments to 
psychological nudges – provide fertile ground for creative 
solutions that traditional regulatory tools do not. 

There has been increasing interest in recent years in 
how non-regulatory tools can help improve resource 
management outcomes. In particular, economic 
incentives can prove extremely powerful in shaping 
people’s behaviours while avoiding the backlash that can 
sometimes come with regulation. In the following three 
chapters, we present independently authored think-
pieces relating to the role of the economy, and the use of 
economic tools, in managing resources in a future system:

• Economics and the Resource Management System 
by Dr Tim Hazledine, Professor of Economics at the 
University of Auckland

• Resource Management Law Reform and Economics by 
Dr Tim Denne, Resource Economics

• Economic Instruments for Environmental Management 
by Dr Theo Stephens
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1 This structure has been refined over the course of the project, and now looks 
slightly different to that presented in Working Papers 1 and 2.

2 Under the auspices of the Climate Change Response Act 2002.

3 For example, district or regional plans can, but do not have to be, strategic. They 
can simply be used as static, regulatory tools.

4 Including the relationship between regulation and funding, especially in the 
context of the RMA, Local Government Act 2002 and Land Transport Management 
Act 2003.

5 Although that is a matter of perspective; from one point of view, regulation is 
actually very seldom about what people cannot do with their own property. 
Instead, it is almost always about what effects people are not permitted to have on 
other people.

6 Including making people do things, but only if they want to do something else (for 
example, offsetting works in this way).

7 If is not, therefore, just planning how to spend money; it is also planning 
the interventions on which money is to be spent (such as the location and 
specification of infrastructure).

8 Although regulatory planning also requires financial planning to occur alongside it, 
since regulatory activities still cost money.

9 This is not just in the area of resource management. In most areas of the law, 
positive duties to act are much rarer than restrictions on action.

10 Although one of the most important is highly relevant to the resource management 
context – a failure to pay taxes.

11 Although it can also include how one level of government incentivises lower levels 
of government to meet targets.

12 Although funding can also play a part in driving people’s behaviour; for example, 
public funds can be used to subsidise particular technologies or industries, making 
them more attractive for investment.

13 In fact, economic instruments invariably have some regulatory foundation (eg the 
cap in a cap and trade system is a regulatory limit).

14 C Sunstein and R Thaler Nudge (2008); C Sunstein Why nudge (2014); S Levitt and 
S Dubner Freakonomics (2005). 

15 If the excess can be sold, then it does create financial incentives for efficient use.

16 Although regional plans allow for councils to list other "methods" to achieve 
objectives, and the Ministry for the Environment is tasked with investigating the 
use of economic instruments (RMA, s 24(h)).
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1. Preamble
I have been asked to paint a "Big Picture" or high-
level image of the appropriate role of economics and 
economists in the future management of the environment 
and resources of Aotearoa New Zealand.

In section 2 below I will consider what economists would 
call the "micro" issues raised by specific projects and 
proposals, those with or without an important "resource 
management" dimension. I will suggest that we already 
have, in good order, the microeconomic analytical tool 
needed to deal satisfactorily with these matters – this 
is Cost-Benefit Analysis (CBA) – and that the problems 
generated here in practice are generally due to 
inadequate policy and institutional support, such that bad 
economics by non-economists is allowed in to pollute the 
decision-making process.

Thereafter, in following sections, I will be focusing on large 
scale or "macro" issues, being some of those brought up 
at the recent EDS conference Green Light or Light Green? 
When I look at these issues as an economist, I find that 
our standard microeconomic policy interventions can 
become impotent or even actively counter-productive. For 
example, (i) the standard "neoclassical economics" model 
of supply and demand in perfectly competitive markets 
is seriously misleading in situations where externalities 
(third party effects) are pervasive and powerful; (ii) the use 
of monetary incentives (taxes, subsidies, fines) can have 
extreme unintended consequences in situations where 
large-group "morale" is a key determinant of behaviour, 
as it is probably will be in achieving effective compliance 
with environmental standards in the farm sector; (iii) in 
many sensitive land and water use issues the standard 
environmental economics reliance on the tidy assignation 
of name-tagged property rights may be divisive and 
unhelpful: what we may need is recognition of property 
responsibilities (communal stewardship), not the traditional 
common law "rights" to exploit resources.

Because our understanding as economists of these big 
picture issues is not yet as advanced as our neoclassical 
microeconomic tool-kit, I may not be able to offer specific, 
detailed policy propositions. Instead, I will sketch a 
framework for fresh New Zealand thinking on the big 
issues, infilling this where possible with relevant case 
studies.

So, Section 3 reflects on the uses and mis-uses of reliance 
on direct behavioural incentives. Section 4 brings in the 
concept of "morale" as a key force determining the likely 
effectiveness of environmental policy. Section 5 offers 
cautionary thoughts on the relevance of gross domestic 
product (GDP) to the assessment of policy success. 
Section 6 sums up and concludes. An Appendix offers a 
primer on orthodox or "neoclassical" economics and its 
manifest limitations.

2.  The proper domain of cost-benefit 
analysis

The great economist John Maynard Keynes concluded his 
1930 essay "Economic Possibilities for our Grandchildren" 
with a wish:1

If economists could manage to get themselves thought 
of as humble, competent people, on a level with 
dentists, that would be splendid!

Economists working in 2018 are of an age to be Keynes’ 
grandchildren or great-grandchildren – so how are 
we doing? In some areas of our discipline, such as 
macroeconomics, we are neither humble nor (partially 
as consequence of this hubris) competent, as the 2008-
2010 Global Financial Crisis savagely revealed. But in the 
broad field of applied microeconomics, we can – with 
due humility – reasonably claim to be of use, if not as 
indispensable as dentists.

These are the issues that arise from consideration of specific 
projects imbedded in the larger economy: for example, a 
proposal to lengthen the runway at Wellington Airport, or to 
support with public funds the hosting of the America’s Cup 
yacht race in Auckland, to name two projects that I have 
recently been involved in as an applied microeconomist. 

Our key analytical concept here is the presumption of 
trade-offs (the "no free lunch" principle), such that all 
resources have an opportunity cost – they could be used 
for something else. Further, it is assumed that existing 
uses, and prospective changes in these following a policy 
intervention, are determined by competent individuals 
making reasonably rational decisions in a stable, developed 
market economy setting. CBA, as the application of 
microeconomics for policy purposes is called, then uses 
empirical knowledge about the likely size and scope of the 
trade-offs to articulate these basic ideas and assumptions 
in the cause of the goal of coming up with sensible 
recommendations for public policy.

For example, the CBA economist would need to figure out 
the likely number of long-haul direct flights to and from 
Wellington that would make use of an extended airport 
runway, and the benefits and costs to users of those flights, 
and to those diverted from other airports, and various other 
side effects and implications. In the case of the America’s 
Cup: how many foreign visitors would be attracted/
how many would be diverted from other New Zealand 
destinations/what would be the net social profit from 
squeezing them into the Auckland economy, versus the 
costs of supplying the facilities needed to operate the Cup?

In the actual execution of a CBA things can get quite 
complex quite quickly, but the theory and the tools are 
settled, and – crucially – can be used without giving 
offence, in most instances. People may themselves have 
differing views on whether runways should be extended or 
yacht racing encouraged, but they will generally recognise 
that these are issues on which reasonable people could 
disagree without getting upset by ethical or ideological 



9: ECONOMICS AND THE RESOURCE MANAGEMENT SYSTEM 151

complications. The basically commercial issues involved 
are close enough to the everyday dealings with prices and 
costs that we all face in our own lives, to be within our 
moral comfort zone (in contrast to the more cosmic issues 
of climate change, resource depletion, biosecurity and 
human settlement).

This said, I have to report that the execution of policy 
analysis through CBAs in New Zealand is not uniformly 
satisfactory. There are three main problems in practice.

First, actually doing CBA is really difficult – requiring at 
least the skill and intellect needed to be a good dentist, 
I would say. And while the courses students take in the 
School of Dentistry do teach how to be a dentist, the 
same is not true in economics. Our students can – and 
most do – finish a three- or four-year economics major 
without ever seeing a CBA in action – they have to learn 
later, on the job.

The second problem, then, is that these difficulties have 
opened the door to a deeply unsatisfactory substitute 
for CBA known as "economic impact analysis" (EIA), 
or multiplier analysis. EIAs are carried out by private 
consultants, usually with a geography or planning 
background. To put it simply (but not, alas, simplistically), 
an EIA will add up the total cost of a project, multiply 
this by about two, and proclaim the resulting number to 
be an estimate of the "benefit" of the project. That is, in 
effect, opportunity costs of resources (including labour 
resources) directly and indirectly claimed by the project 
are assumed to be zero (put another way, EIA magically 
transforms costs into benefits).

Although thoroughly disreputable to economists (who can 
in the matter claim not just theoretical virtue but empirical 
evidence in support), EIAs are, understandably popular 
with clients – in private and public sectors – keen to 
muster support for their pet projects, and – unfortunately 

– government has not taken general action to ensure 
that CBAs are carried out, and carried out properly, in the 
resource management space.

The New Zealand Treasury does issue a sensible and 
accessible Guide to Social Cost Benefit Analysis, but seems 
unable to mandate its use even within central government, 
never mind local authorities.2 The two virtuous exceptions 
in government are the NZTA, whose Economic Evaluation 
Manual prescribes tight CBA procedures for land transport 
infrastructure investments3, and the New Zealand 
Commerce Commission, which carries out cost-benefit 
analyses of competition cases, such as mergers – perhaps 
even to excess.4 

These considerations lead to our third resource 
management policy problem in New Zealand. It seems (I 
may be wrong) that most infrastructure, etc, issues that are 
not claimed by the NZTA or the Commerce Commission 
end up being dealt with in council or Environment Court 
hearings under the aegis of the RMA. Unfortunately, 
these institutions, as presently constituted, are hopelessly 
unequipped to deal with cost benefit analyses with CBAs. 
With absolutely no disrespect to the learned judges who 
preside in the Environment Court, I cannot say that any of 
them are competent to adjudicate on technical economic 
debates. To do so confidently, basically requires education 
in economics to the doctoral level, along with extensive 
hands-on experience.

The contrast with competition cases is instructive. There, 
we have an autonomous independent agency, the 
Commerce Commission, equipped with a permanent 
secretariat of economists and other experts in appropriate 
fields, which is the first port of call for a case. On appeal, 
the matter may go to the High Court, at which the 
presiding judge will sit alongside a lay economist member 
appointed by the Court to assist with the technical matters.

Auckland airport
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I see no reason why matters falling under jurisdiction of 
the RMA or its eventual successor, should not be similarly 
dealt with. 

3. The use and mis-use of incentives
The explicit policy instruments used in environmental and 
planning situations are what Tim Denne, in his detailed 
survey in Chapter 10 of this working paper, calls "market-
based instruments". This means that they rely, directly or 
indirectly, on monetary values to guide peoples’ behaviour: 
prices, fees, taxes, fines, subsidies, bonuses. For example, 
a carbon tax is a direct price representing an estimate 
of the environmental damage of a marginal (additional) 
tonne of carbon emitted into the atmosphere; a cap and 
trade system is based on a regulatory requirement that an 
emitter possesses a permit to pollute, indirectly enforced 
by the sanction of a fine (or even imprisonment) for 
disobedience.

We can say that market-based instruments (which I will 
just term "incentives") rely on the "extrinsic" motivation of 
people wishing to be financially rewarded or not punished 
for their actions (whatever these may be about), in 
contrast to appeals to our "intrinsic" motivation to be (or to 
be seen as) good citizens and nice human beings.

Neoclassical economics has typically assumed, in both its 
"positive" (how the world actually works) and "normative" 
(how the world could be changed to work better) 
dimensions, that just about any behaviour of interest is 
driven solely by the incentives generated by the "price 
mechanism". 5 Yet behavioural economists more recently, 
and moral philosophers forever, have argued, first, that 
intrinsic motivation is important even in the "narrow" 
economic sphere, and, second, that the two motivating 
systems are intricately linked. Specifically, from the 
policy perspective, when a matter has moral or ethical 
dimensions to it, then barging in with crude economic 
incentives can generate unintended consequences: they 
can actually induce people to switch to actions opposite 
to those desired: intrinsic motivation can be "crowded 
out" (or, sometimes, crowded-in) by use of instruments 
appealing to extrinsic desires and fears.

The possibility of crowding-out is the subject of this 
section. I note now that the issue is of particular concern in 
the context of environmental issues, and this is particularly 
so in New Zealand, a country where just about all the big 
environmental controversies and problems are of very 
special interest to one or both of two large sectors of the 
population: Māori and farmers – both groups for whom 
intrinsic motivation is highly important to their behaviour 
and their overall world-views.

In their fine interpretive survey, the economists Samuel 
Bowles and Sandra Polania-Reyes6 document more than 
50 cases of major unintended (and usually, but not always, 
unwanted) consequences from the – naïve, as they now 
may seem – use of incentives in personal, economic and 
social situations. Here are two of the better-known ones, 
paraphrased:

Ten day care centres in Haifa, Israel, were having 
trouble with parents turning up late in the afternoon 
to pick up their children, thereby forcing staff to stay 
late as well. So they tried a little experiment. Leaving 
four centres as the control, six of the centres imposed 
a fine on late parents. Result: tardiness doubled in 
those centres! The fine was treated as a fee, as a 
price now willingly paid by many parents who had 
conscientiously turned up on time before. Worse, when 
the fine/fee was then dropped, lateness persisted. 
It seems that, when a day care centre has shown 
willingness to commodify lateness by putting a price 
on it, any moral stigma simply evaporates, never to 
be recovered. Once the prosaic realm of the market is 
entered there can be no return to the fine territories of 
virtue and conscience.

A second, even more striking example was generated 
by the prospective placing in Swiss cantons of new 
repositories for storing radioactive wastes – not 
facilities that most of us would wish to see in our 
backyards, and the local Swiss were no exception, 
revealing in surveys expectations of substantial risk of 
serious accidents and contamination of ground water. 
Nevertheless, the wastes had to go somewhere. The 
Swiss are a civic-minded people, and a good half of 
them indicated that they would vote in favour of having 
the facilities built in their canton. Then, the survey 
respondents were asked how they would respond 
if the Swiss government offered compensation, of 
some thousands of dollars. Now one half of the 50% 
who had indicated willingness to put up with nuclear 
waste in their community happily rejected the money 
and withdrew their support. Nor did cranking up the 
compensation change anybody’s decision: we are 
simply not in the market for a nuclear waste repository, 
but thanks indeed for making the offer.

The fundamental insight here is usually credited to the 
great London School of Economics social scientist Richard 
Titmus, who in 1971 argued that paying people to undergo 
the quite unpleasant process of supplying blood for use in 
transfusions might reduce the supply of blood offered.7 Of 
course, some people have strong ideological objections 
to themselves or others selling or renting out parts of 
their bodies, but these folk could, if they wished, continue 
to donate blood, simply refusing payment. The people 
affected in this situation, as with the day care centre and 
the nuclear waste facilities, were citizens whose behaviour 
had been constrained by the yoke of moral duty, and who, 
when this burden was lifted from them by the external 
commercialisation of the issue, switched with relief to 
doing what they had really wanted to do all along.8

Bowles and Polania-Reyes are careful to note some 
examples of monetary incentives actually apparently 
encouraging public-spirited behaviour – "crowding in" 
rather than "crowding out", in their terminology. Voting in 
stable democracies has always been a poster example of 
widespread "irrational" behaviour – irrational in that the 
time and effort required to cast a vote seems to overwhelm 
any rational expectation of a single vote having a 
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significant effect on the outcome of election. So, the simple 
fact that – with the exception of the USA – most of us do 
vote is in itself a striking exemplar of the power of public 
spirit and duty. But a study of voting in Switzerland9 – 
where voter turnout is relatively high – found that removal 
of a rather small fine for not voting resulted in a significant 
reduction in voting turn-out! How could a tiny fine in a 
rich country like Switzerland have such a large effect? The 
author of the study suggested that smallness was itself 
the key, with voters taking the presence or absence of a 
fine as a signal of the deemed importance of voting. She 
supported this interpretation by noting that a subsequent 
considerable reduction in the cost of voting, from allowing 
mail balloting, had no effect on turn-out. 

However, none of the above should be taken to justify a 
sort of meta-moral ranking of morality-driven behaviour 
over commercial, "market" transactions. The market – 
with its own implicit rules of behaviour – has its (hugely 
important) place. And, truly, the dispassionate coolness of 
market transactions is in many situations arguably ethically 
superior to more intimate procedures.

The deep moral here is that we should be careful – in 
our own behaviour and in the actions we seek of our 
governments – to understand and respect the different 
domains, not of market and non-market activities – it’s 
not that simple – but of situations where the use of what 
economists call "high-powered incentives" – prices, fines, 
fees, taxes, bonuses, bribes – is innocuous and effective, 
to be distinguished from other settings in which the 
same instruments may be offensive and thereby generate 
unforeseen malign consequences. People may not get 
fussed if the price of lamb kidneys at the butcher goes 
up or down; but could be very vexed to see live human 
kidneys auctioned for transplants to the highest bidder.

Writing in 2012, Bowles and Polania-Reyes summarise the 
situation as they see it. The efficacy of incentives – that 
is, of conventional instruments of economic and much 
social policy – depends on how they relate to the need 
of a citizen "to constitute himself or herself as a dignified 
and autonomous individual." They refer to "the desire to 
be treated fairly and to treat others fairly, to be a good 
member of a community, and the feeling of shame when 
others regard one as having failed in this".

Those are, I believe, wise words, but they presuppose 
a shared understanding of the value of dignity; of the 
meaning of fairness; of the identity of the upstanding 
citizen’s community. Just half a dozen years later, great 
fissures have opened up in the social and political fabric 
of many Western countries – Trumpism in the USA; Brexit 
in Britain; and cold-hearted anti-immigrant, anti-Jew, anti-
democratic "nationalist" movements in many European 
countries. At the least, our eyes have been opened to 
these fissures – they must have been there, festering, all 
along. At the very least, they threaten the possibilities of 
cohesive public policy action, even (perhaps, especially!) 
policy following the nuanced, sensitive programme set 
out by behavioural economists such as Bowles and 
Polania-Reyes.

In New Zealand, things are different. Our politics have 
not hardened into rigid partisanship. We are not very 
racist. We quite like immigrants. We share a high degree 
of commonality in our social and cultural attitudes. 
Encouragingly, our approaches to the stewardship of 
the natural "resources" on which we largely depend for 
our spiritual and material sustenance, are increasingly 
informed by, and are in partnership with, the culture 
and aspirations of the original human settlers of our 
land (though we have been backward in sorting things 
out with farmers). In this context, the new learning from 
behavioural economics needs to be carefully guided into 
the mainstream of policy and political thinking, on the 
environment and many other matters.

4. Tax, etc morale 
Dr Marjan van den Belt was a speaker at the Green Light 
or Light Green? EDS conference at the beginning of 
August. She is a member of the government’s advisory Tax 
Working Group, chaired by Sir Michael Cullen, and spoke 
on the potential role of "green" taxes. Dr van den Belt took 
advantage of the situation to carry out some empirical field 
research on the EDS audience. She asked us for a show 
of hands by those agreeing with the proposition that they 
enjoyed paying their taxes. She seemed quite impressed 
by the response, which indicated a high level of what 
economists call "tax morale" amongst those interested in 
environmental issues.10

For my part, I raised my hand for two reasons. First, I enjoy 
paying tax in the same way that I enjoy spending money 
at the supermarket: I like the things I get for my money. 
Second, I appreciate living in a country in which public 
administration is well enough ordered to collect and spend 
taxes honestly and tolerably efficiently (as it is not in most 
countries), just as our private sector is well-ordered to 
keep the supermarket shelves well stocked with the variety 
of things I might wish to purchase – also a non-trivial task.

The neoclassical economic theory of tax paying (and 
evasion) basically predicts that no-one will pay tax – 
just as the neoclassical theory of voting predicts that 
no-one will, rationally, vote – the costs swamp any 
personally accruing direct benefits, in a situation where 
the possibilities of free-riding are rife. The standard 
neoclassical model of tax (non-)payment, due to Allingham 
and Sandmo,11 has self-interested taxpayers choosing 
how much income to report to the tax authority by trading 
off the benefits of evasion (lower tax payments) against 
the costs of evasion (the possibility of being caught 
and punished). If you plug in realistic values for these 
parameters, serious tax evasion may be the "rational" 
individual choice.

Note that this model doesn’t even bother with 
incorporating the benefits from whatever government 
spends taxes on, even though these services may be 
fully valued by the prospective taxpayer, who may, for 
example, greatly appreciate the opportunity to send her 
children to the local state school. The point is, of course, 
that with millions of taxpayers, the effect on the budget of 
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a particular school of a local resident dodging their taxes is 
infinitesimal – free-riding is almost without cost.

So we don’t pay our taxes. Except that we do, in New 
Zealand. At least, most of us do pay most or all of the 
tax we should pay. There is widespread avoidance and 
even illegal evasion of tax at the extremes of the income 
distribution, but the middle classes here do cough up, 
nudged perhaps by the clever PAYE and GST systems in 
place, but in essence because we simply believe it is the 
right thing to do, as citizens. That is, intrinsic motivation 
pushes away anti-social extrinsic incentives.

Note that there is a circle of self-reinforcement here – a 
virtuous circle in one direction; pernicious in the other. The 
larger the proportion of the population who do pay their 
taxes, the more such behaviour becomes a social norm for 
everyone, and the more visible and vulnerable will be the 
tax dodgers. People who pay taxes in New Zealand might 
not if they moved to, say, Greece.12 Basically, if morale is 
low, no system of fines and penalties working on extrinsic 
motivation is going to create a successful tax system, and 
may well make things worse by crowding out such intrinsic 
motivation (tax morale) as already exists.

It seems fairly obvious that the concept of "morale" 
here applies with considerable force in the realm of 
environmental policy, and I recall a number of participants 
at the EDS conference speaking in such terms, even if 
not using the actual word. However, the topic perhaps 
most apposite to tax avoidance, but not considered at the 
conference, is the issue of New Zealand’s contribution 
to the world’s efforts to counter global warming – apt 
because, with just one two thousandth of the world’s 
population, the temptation for New Zealand to free-ride on 
the efforts of others seems (to some people) hard to resist.

My own view on this as a citizen is that our morale on the 
issue of at least contributing our share to global climate 
initiatives should be staunch, and non-negotiable, and as 
an economist (and citizen) I feel it to be both efficient and 
fair that all sectors of the economy (ie, including pastoral 
agriculture) do their bit here.13

On other dimensions of New Zealand’s environmental 
policy, the morale situation is mixed, but encouraging. 
I was impressed (not, I hope, surprised) at the EDS 
conference by the staunch morale demonstrated by Māori 
speakers on the big local issues: salt-water fisheries 
management; fresh water pollution; sustainability of 
renewable resource uses; species and ecosystem 
diversity; eradication of noxious exotic flora and fauna; and 
sustainable land use. 

For an economist, the Māori approach is quite challenging. 
Orthodox economics sees environmental problems 
in terms of externalities, which in turn arise because 
of an incomplete allocation to individual persons of 
property rights. Just make sure everything is clearly and 
unambiguously owned by someone – and it doesn’t matter 
who owns them – and the incredible power of the Coase 
Theorem simply zaps externalities out of existence. 

The Māori approach is fundamentally subversive of 
economic orthodoxy. You want to talk in terms of property 
rights? OK, but we will then assign the rights not to 
individuals but to everyone, or even not to humans at 
all, but to the "resources" themselves: the ocean, lakes, 
rivers and catchments have rights; so do the (pre-human 
settlement) flora and fauna: the right to exist and flourish, 
in perpetuity. Since such rights obviously cannot be traded 
(or "balanced"), the duty of humankind becomes simply 
one of stewardship.

Ōrere River
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I’d suggest that if we all work with, and perhaps take our 
lead from, Māori on these matters, we will be building 
good things on a solid foundation, to which sensible and 
sensitive "economic" policy tools can usefully contribute – 
as with Keynes’ social policy dentists – but not dominate.

However, this cannot be the end of the matter. What about 
the farmers (of whom some are Māori but most not)? In 
principle, it may be that the major unresolved matter is 
how to bring the primary agriculture sector – in particular, 
dairying – into the mainstream flow towards sustainability 
in resource use. It may have been the attitude of many 
"townies" (including university economists) that the dairy 
sector has been cavalier in its attitude towards greenhouse 
gas emissions and waterway pollution from nutrient and 
excrement run-off, and should be simply forced into the 
full-cost user-pays template like (supposedly) everybody 
else. I do not now believe that this attitude is fair or likely to 
be fruitful, in a situation where, in practice, most problems 
will need to be dealt with on the ground, by farmers 
themselves, whose intrinsic motivation – environmental 
morale – is therefore crucial.

In this context, many at the EDS conference would have 
been particularly interested in the views of the new 
President of Federated Farmers, Katie Milne – herself a 
West Coast (South Island) dairy farmer by trade – given 
that the role of President of Federated Farmers is perhaps 
– along with the role of Chair of Fonterra, the dominant 
dairy Co-operative and the largest New Zealand business 
– the most important privately elected job in the country.

Ms Milne was handed a question (I paraphrase slightly): 
Did she accept that good management practice [ie by 
farmers themselves, acting individually or locally] will 
not be enough to achieve fresh water quality limits? In 
response, she noted (with a smile) that this was a rather 
loaded question, and of course she wasn’t silly enough to 
answer it with a categorical yes or no.

But what the new President of Federated Farmers did say 
was interesting and encouraging, and not – I would say 
– much like what we have heard from her predecessors 
over the years. Katie Milne told us that there has been a 
"huge mindset shift" amongst farmers, over the past two 
decades or so. She admitted that, in the past, there had 
been an instinctive "push back" attitude by the farm sector 
to regulation, but told us that, now, farmers – with their 
famous problem-solving capabilities – were often actually 
going ahead of the regulations in their innovation and 
adoption of good environmental management practices. 
The reason for the shift came out in her response to 
another pointed question: Did she accept that [the 
expansion of] dairy farming on the Canterbury Plains has 
been a mistake? Ms Milne said that, if we had known then 
what we know now about nutrient run off etc, then there 
are places on the Plains (and presumably elsewhere – 
what about the recent encroachments into the Mackenzie 
Basin?) where we would not have put cows.

Hopefully, Katie Milne is responding to a general 
improvement in what I would call the conservation morale 
of her members, as well as leading this shift. If so, and 

if government and the environmental lobby respond 
with good will, then it would seem that the prospects 
for making progress on the environmentally sustainable 
agriculture front are brighter than they have been before.

5. GDP and the purpose of life
In his Economic Possibilities for our Grandchildren, Keynes 
made a prediction: per capita incomes (GDP, in today’s 
language) would in one hundred years be between 4 and 
8 times higher than in 1930. Well, he got that right: GDP 
per capita in New Zealand, for example, has increased 
about six-fold in the last ninety years. But what Keynes and 
dozens of lesser economists and others have persistently 
got wrong, for about two centuries now – that is, ever since 
the idea of the possibility of "progress" took root in the 
industrial revolution following the Scottish Enlightenment – 
is the inference they drew from the forecasted exponential 
growth in incomes: that the classic "economic problem" 
of scarcity would be solved; that we would all basically 
become idle rentiers, living off the largesse spewed out from 
our vast stocks of productive capital. Our problem would be 
finding things to do with our days – a problem that Keynes 
worried might lead to a collective nervous breakdown!

Of course, nothing like this has happened. Let us focus 
on the past fifty years in New Zealand. From 1967 to 2017 
real GDP per person exactly doubled, from $25,000 to 
$50,000, measured in today’s prices, at the same time 
as the percentage of the working age population in 
paid employment went up, not down! If you are in the 
workforce now, then your demographic counterpart fifty 
years ago was more likely than you are to be able to 
support a family on their income, more likely to have a 
stable job, more likely to own their house, and more likely 
to be in a stable long-term relationship. 

Since 1967, the incidence of obesity has more than 
trebled, to 30% of the population. Homelessness, suicide, 
imprisonment – all up. Income inequality up – a lot: perhaps 
as much or more as in any OECD country. On the positive 
side of the ledger, smoking (but not other drug use) is down, 
as is the teenage birth rate. Coffee, wine and restaurant 
meals are immeasurably better than in 1967, for those who 
can afford them. It is, at best, a mixed result, and must give 
us little confidence in this GDP number, which ostensibly 
doubled, as a useful marker of well-being and progress. 

There are other possible metrics of well-being, discussed 
usefully by Tim Denne in the following chapter. Why not 
measure "Gross National Happiness" instead of GDP? 
But Gross is gross: the discussions we are having about 
environmental policy suggest a rather more nuanced 
approach is needed. Why look for summary measures at 
all, given their flaws and inadequacies? Instead, make it 
our purpose to improve matters where we know (or can 
argue that we know) what good goals are: zero net carbon 
emissions, swimmable rivers and lakes, a predator-free 
New Zealand, sustainable resource management, and so 
on – all within a moral, not narrowly economic, framework 
of stewardship?
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6. Conclusion
Deployed with skill and caution, economic analysis has 
an important role to play in environmental and resource 
management policy. Economists can be, as Keynes hoped, 
humble, useful folk like dentists. But do we want to be 
humble dentists? As the most technically "advanced" 
social science, mainstream or neo-classical economics 
has often hubristically invaded policy realms in which its 
simplifying abstractions become simplistic distortions, 
possibly doing more harm than good.

CBA – which is the principal policy-evaluative tool 
developed from neoclassical economics – should be 
confined to situations where its reliance on identifying 
and assigning monetary values to policy outcomes is not 
in itself contentious (even if the numbers themselves may 
be). 

This does not necessarily mean that the existence of 
non-monetisable moral dimensions to a policy – as will 
often be the case with environmental and sustainability 
issues – simply proscribes any use of CBA. It just limits its 
appropriate realm of relevance. For example, in the case of 
a proposed extension of Wellington International Airport (or 
of the Auckland harbour wharves), competent economists 
can do the sums on the monetisable pros and cons of 
the proposal, without necessarily taking any position 
on the environmental impact of extending a runway or 
wharf hundreds of metres into the sea or harbour. It will 
be up to the higher authority of Court or Cabinet Minister 
to somehow balance these things out. Hopefully, the 
economic input will be of some value to the decision.

Even with the huge – even, existential – macro issues that 
now jostle for our attention (climate change, population 
growth, biodiversity, sustainability and water quality), 
there will often be pieces of the policy puzzle which 
conventional economics can help with. But sometimes 
there may not be, for the reasons which I have brought 
forward in this chapter. The ethical dimension of an issue 
may be paramount to the point where the use of trade-
offs and "balancing" becomes offensive and perhaps 
even counter-productive, in the sense that use of what 
economists call extrinsic motivators (basically, monetary 
incentives) crowds out the innate or intrinsic motivation 
(what I have called morale) on which finding and 
implementing solutions to the problem may depend.

I will finish on a cheerful note. I have criticised – as have 
many others – the reliance on something called GDP as a 
summary indicator even of economic performance – never 
mind of other important dimensions of life. However, this 
does not mean that I believe that having a successful 
(mixed, market-based) economy is unimportant. It is not. 
But, even though JM Keynes’ prediction (or worry) that 
we would by now all be living in idle luxury delivered by 
compound interest (economic growth) has manifestly not 
come to pass, we really have developed the economic side 
of things to a very high level. I would expect that we could 
"afford" to divert resources to planting many (native) trees; 
to exterminating exotic predators; to cleaning up all fresh 
waterways; to limiting our fish harvests to sustainable 
limits; and especially to contributing to the battle against 
global warming, and still have enough resources to 
maintain and share a comfortable material standard of 
living, and we might even be the better for it. 

Port of Auckland
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Appendix: Neoclassical economics in four lines

What is "neoclassical" economics? It is the doctrine 
encoded in just about all economics textbooks at all 
levels. It is not neoliberalism. The latter is a political 
doctrine which in our times has involved attacking the 
welfare state and other regulatory rules and institutions 
(such as trade unions) in the cause of widening the 
income distribution in favour of those at the high end 
of it. Neoclassical economics is the work, basically, of 
several hundred of the smartest economists working 
in the top ten or so American university economics 
departments, under the initial leadership, after 
World War II, of the great Massachusetts Institute of 
Technology economist, Paul Samuelson. The point 
here is that a large majority of these economists 
identify as Democrats, not Republicans.14 They are 
liberals in the American sense, with broadminded 
attitudes on social issues, and keen to see appropriate 
government interventions in a mixed market economy. 

So what have these big-brains come up with? The 
essence of neoclassical economics can be shown on 
one diagram with four lines on it. Two straight lines 
are drawn to make a right angle. These are the axes 
of the diagram. Label the vertical line P (for price), 
and the horizontal line Q (for quantity). Then draw 
two lines in the positive quadrant of the diagram. 
They don’t have to be straight lines, but they have to 
be monotonic: one of them (the "supply curve") must 
everywhere slope up; the other (the "demand curve") 
slopes down. And, of course, the two lines have to 
intersect somewhere inside the positive quadrant. At 
the price corresponding to the intersection point we 
have an "equilibrium" where quantity supplied equals 
quantity purchased or "demanded".

This story is a simplification of neoclassical 
economics, but it is not a caricature. However, 
neoclassical economics is itself a caricature of the 
real-world economy and the society in which the 
economy is imbedded. It is focused exclusively on 
outcomes, not process. That is, it assumes that 
process doesn’t matter in itself, and that it doesn’t 
matter for (economic) outcomes. It swings everything 
on adjustment of a single variable – price. The result 
is an extremely theoretically powerful but dangerously 
narrow model of reality.

The so-simple seeming supply/demand diagram is in 
fact dependent on a convoluted base of empirically 
extreme assumptions: supply and demand are 
totally independent; suppliers and demanders are 
numerous and anonymous; only price matters, but no 
one can by themselves affect price; everyone knows 
everything they might need to know; third party effects 
(externalities) are unimportant, as are transaction costs. 

Now, there are many areas of economic life where 
these assumptions are in fact tolerably accurate. 
These are the usually quite small scale, fairly routine 

matters that I suggested earlier are the proper 
domain of CBA, which is just neoclassical economics 
applied to market and quasi-market situations. There 
are also many sub-fields of economics where effort 
has been put in to generalising the model to cope 
with situations when one of the basic neoclassical 
assumptions is clearly breached. Notably, when 
one side of the market – usually, but not always, the 
selling or "supply" side – is dominated by a small 
number of large firms ("competition between the 
few"), we have developed theories of monopoly and 
oligopoly which serve quite well in the domain of 
competition policy, as dealt with in New Zealand by 
the Commerce Commission.

But there are two situations, which are often of great 
importance to environmental policy and resources 
planning, which strain the simple supply/demand 
neoclassical framework past its breaking point. 
The first is when intrinsic motivation, or morale, 
is inextricably linked to the extrinsic motivation of 
price incentives. The second is when externalities 
overwhelm the model – when, basically, everyone’s 
actions affect everybody else, as is almost inevitable 
when large numbers of people live in close proximity 
with each other – that is, in cities. 

I will show an example of each situation, first 
the case of minimum wage legislation (not itself 
an environmental issue, but one which is well 
researched); second, the issue of spatial planning of 
urban limits. In each case, neoclassical economists 
believe that their model can quite comfortably 
encompass the situation by the simple addition of a 
fifth line to the orthodox supply/demand diagram, and 
in each case they are wrong about this.

(i) Minimum wage legislation.

Suppose that the P-variable is the price of labour (the 
wage rate) and the Q-variable is the number of people 
employed. Suppose that the free market equilibrium 
wage that just balances supply and demand is 
deemed by the government to be too low, for moral or 
political reasons. The government therefore legislates 
a minimum wage, higher than the free market wage. 
Draw this as a horizontal line crossing the diagram 
above the free market point. Obvious predictions: 
fewer workers will be employed than before, and a 
pool of unwillingly unemployed workers will open up.

There are many people – economists and non-
economists – who will nod their heads at this and 
say: Yeah, right – what else can happen? Minimum 
wages must reduce employment of lower wage 
workers. But the findings from researchers who have 
examined actual instances of legislated increases 
in minimum wages are that episodes of increased 
unemployment are hard to identify, and that in some 
cases employment may actually have increased!15
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So, what could have gone wrong with the neoclassical 
model? There are several factors, of which the most 
important is probably the breaching of the assumption 
that supply and demand are independent. Instead, 
when very low wage workers get a pay increase, their 
productivity can increase in proportion, or more – so 
the demand curve shifts to the right, wiping out the 
negative employment effect. 

This phenomenon is now known as the "efficiency 
wage model", but – as so often in economics – it was 
first and perhaps best identified by Adam Smith:16

The liberal reward of labour, as it encourages 
the propagation, so it increases the industry of 
the common people…. Where wages are high, 
we shall always find the workmen more active, 
diligent, and expeditious, than where they are low; 
in England, for example, than in Scotland…

In terms of the considerations I have explored above, 
we can identify both intrinsic and extrinsic motivation 
factors at work generating efficiency wages: workers 
are less likely to shirk or steal from their employers 
because they have more to lose if they get fired; 
workers just feel better valued in their work, and 
respond accordingly – their morale is boosted. Of 
course, underpinning this situation is the fact the 
"price" of labour is not a simple market number, like 
the price of bananas – it is the income of a living 
human being, and perhaps a marker of how people 
value other human beings

(ii) Spatial limits on urban development

We relabel our neoclassical diagram. The vertical axis 
now measures the price per hectare of buildable land 
in a city. The horizontal axis is the amount of available 
land. We have as before a supposed free market 
equilibrium land price balancing supply and demand. 
Now suppose government – local government in 
this case – intrudes on the equilibrium by drawing 
a line on the map called a Metropolitan Urban Limit 
(MUL) or rural/urban boundary. The line on the map 
translates into a vertical line on the supply-demand 
diagram, to the left of the free market equilibrium. 

Result: market price of land shoots up and young 
couples are priced out of the housing market.

Well, hasn’t this actually happened in Auckland? There 
are many people – including some highly reputable 
economists and the Minister for Housing, Mr Phil 
Twyford, who believe that the MUL has pushed up 
housing land prices. Perhaps it has, but it is hard to 
know, because the MUL was in place for more than 
half a century, over which time Auckland’s population 
more than doubled – we don’t really have a clear-cut 
before/after scenario to work with empirically.

Observers have often pointed – as though this simply 
settles the matter – to a very large difference in bare 
land prices just inside and just outside the MUL, but 
this is to compare apples with oranges, or – more 
appropriately – melons with peanuts. When I was 
helping Environment Canterbury with their proposed 
MUL, in 2010, I found instances of serviced, surveyed, 
builder-ready land on the edge of rural towns selling 
for two orders of magnitude more than the price per 
square metre of directly neighbouring farm land, in the 
complete absence then of any land use restrictions.

What we can say is that the simple neoclassical 
supply/demand market model actually does not 
apply at all in the urban land situation because the 
assumption of independent buyers does not hold. 
The value of any piece of land generally depends on 
what other people are doing with adjacent land, and 
in many important urban situations it will be highly 
advantageous to just about everybody that there is 
some coordination of development. So, the original 
purpose of the Auckland MUL was to group suburban 
development to reduce the cost per dwelling of 
supplying services, (roads, water, electricity, sewage) 
in the building boom following World War II. Then, I 
believe, in the 1960s and 70s, the doctrines of the "New 
Urbanism" took hold, celebrating the aesthetic and 
social values of compact urban form. More recently 
the notion of a "clear" rural/urban boundary had its 
moment: the Acadian countryside as the "lungs" of the 
ever-growing big city. In these situations, increases in 
land prices can just, or mostly, reflect increases in its 
true value (as in the efficiency wage case).
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1 J M Keynes "Economic possibilities for our grandchildren" reprinted in Essays 
in persuasion (Volume IX of the collected writings of John Maynard Keynes, 
Macmillan and Cambridge University Press, paperback edition, 1984, 321-332).

2 The Ministry of Business, Innovation and Employment is a particularly egregious 
defector from the "no free lunch" principle in its own guidelines for assessment 
of major events – quite literally so, in that the Ministry allows promoters of 
such events to assume that the lunches (and other food and drink) that will be 
purchased by the patrons would otherwise go to waste.

3 Though if the result of such an exercise is a benefit/cost ratio below 1.0, the NZTA 
allows the Minister to trump this by declaring the motorway or whatever to be of 
"strategic national significance"!

4 When to excess? When safeguarding or promoting competition in markets has 
political – even, philosophical – justifications to which conventional quantitative 
CBA may not do justice.

5 The origins of neoclassical economics are not to be found in the writings of Adam 
Smith, who, as a moral philosopher would be appalled by the forced separation 
of intrinsic and extrinsic motivations, but in the 19th century "classical" political 
economists, of whom the greatest, John Stuart Mill, wrote: "[Political Economy] 
does not treat of the whole of man’s nature….it is concerned with him solely as a 
being who desires to possess wealth,…it predicts only such … phenomena… as 
take place in consequence of the pursuit of wealth. It makes entire abstraction of 
every other human passion or motive." (quoted by Samuel Bowles and Sandra 
Polania-Reyes "Economic incentives and social preferences: Substitutes or 
complements?" (2012) 50(2) Journal of Economic Literature 371-372).

6 Op Cit at 368-425. The nuclear repository case is analysed in detail by Bruno Frey 
and Felix Oberholzer-Gee "The cost of price incentives: An empirical analysis of 
motivation crowding-out" (1997) 87(4) American Economic Review 746-755.

7 RM Titmus The gift relationship: from human blood to social policy (New York, 
Pantheon Books, 1971).

8 Two Australian economists carried out a clever test of the behaviour of unpaid 
blood donors, concluding that, on the whole, donors were motivated by duty, not 
altruism (which would not be negatively affected by paying for blood). See John 
Wildman and Bruce Hollingsworth "Blood donation and the nature of altruism" 
(2009) 28 Journal of Health Economics 492-503.

9 Patricia Funk "Is there an expressive function of law? An empirical analysis of 
voting laws with symbolic fines" (2007) 9(1) American Law and Economics Review 
135-159.

10 Later in the session, when the panel members were discussing transparency 
issues, Dr van den Belt asked again for a show of hands. Having told us that in 

Norway and one other country every single individual’s taxes paid are published 
for all to read, she asked if we would vote for a similar system in New Zealand. This 
time the show of hands was just about unanimous. But the issue of transparency 
is not always… transparent. Does the light shine to shame or affirm behaviour? A 
Burmese student recently wrote me an essay on tax morale in Myanmar (which 
is very low). She reported that the government had tried publishing an "honour 
list" of the biggest taxpayers in the country, pour encourager les autres, but that 
this had back-fired. The populace figured (probably correctly) that the very large 
incomes signalled by the taxes paid were likely to be the result of corruption and 
graft, not honest toil, and were not impressed.

11 Since I am not here directly concerned about tax morale in itself, I will not give 
precise sources. I have drawn on papers in a Symposium on Tax Morale in the Fall 
2014 issue of the Journal of Economic Perspectives [28(4)], which give an excellent 
introduction to and discussion of this fascinating topic.

12 Though imbedded national cultural norms can persist. A survey-based study found 
that American-born individuals in the USA have higher tax morale if their country 
of ancestry has higher tax morale, on average.

13 Note that, even apart from its amorality, the argument that because we are so tiny 
any contribution made by us against global warming would be insignificant so why 
bother, is specious – made possible at all only because the main (though not only) 
administrative unit for implementing policy is central government. Twenty seven 
of the fifty states in the USA have populations smaller than New Zealand’s – they 
could argue this line. And why stop there – every county or city or town or village 
or farm could push it: actually, every individual person.

14 A study found that the ratio of registered Democrats to registered Republicans 
across "40 leading US universities" was 4.5 to 1 in Economics departments, and 
higher than that in most of the top-ten departments. Three universities – Yale, 
Columbia, Johns Hopkins – had no registered Republicans amongst their 
economic faculty. See Mitchell Langbert, Anthony Quain, and Daniel Klein "Faculty 
voter registration in economics, history, journalism, law, and psychology" (2016) 
13(3) Econ Journal Watch. The authors – who describe themselves as "classical 
liberals". suggest that "students, parents, donors, and taxpayers might find our 
results deeply troubling". Note that American economists are relatively right wing 
in two senses – the  Democratic/Republican ratios were much higher in the other 
four disciplines, and, in any case, voting Democrat in the USA hardly makes you a 
leftie by European standards.

15 For an even-handed recent survey of the minimum wage literature, see Alan 
Manning "The truth about the minimum wage: Neither job killer nor cure-all" 
(2018) 97(1) Foreign Affairs 126-34.

16 Smith (1978), Book I, Chapter 8.
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1  Introduction – economics and the 
environment

The pursuit of wellbeing
In this chapter I address the potential contribution of 
economics to environmental and resource management 
in the context of potential reforms to the resource 
management system. This includes its role in identifying 
the best management decision option using CBA, and how 
economic theory can help us design policy instruments to 
provide appropriate incentives. I discuss these separate 
roles below, but first I set out some definitions and terms 
for the discussion. 

Definitions: economics and the economy
The word economics derives from the Greek word 
oikonomia, meaning the management of a family or a 
household. As a discipline, economics concerns how 
people (including individuals, households, companies 
and nations) obtain and use resources for consumption. 
In a narrow sense this refers to the study of goods and 
services which are bought and sold, and the interactions 
between supply, demand and price. However, economics is 
used, particularly in public policy decision making, to refer 
to supply-demand interactions amongst a very widely-
defined set of "goods and services", including anything 
that contributes to human wellbeing. It is not just about 
things that can be bought, sold, or priced in markets. 

A focus on a narrowly defined set of market goods and 
services is consistent with the general use of the term "the 
economy", which is generally regarded as the sphere of 
market activity. Thus, we might discuss the New Zealand 
economy as comprising the set of market interactions 
which enable the supply of goods and services to meet 
demand for houses, food and everything else which 
involves a monetary transaction. Indicators are used 
to define the size and other attributes of the economy, 
including total levels of consumption (usually measured 
as GDP),1 employment and price indicators, such as the 
Consumer Price Index and inflation. 

The study of performance of the economy as a whole 
is the sphere of macroeconomics, in contrast to 
microeconomics, which is concerned with activity 
at the level of the individual or company. Generally, 
macroeconomic outcomes targeted by governments will 
include rising per capita GDP, low unemployment and 
slowly rising prices, but may also include reduced income 
inequality within the economy.2 Increasingly, alternative 
indicators to GDP are being explored, which incorporate 
the wider set of goods and services which contribute to 
wellbeing.3 These macro-level issues are not the subject 
of this chapter, which is concerned more with decisions 
about allocation of individual resources.

Economics applied to the management of natural 
resources and the environment stems from welfare 
economics, which takes a wider view of consumption and 
resource use than the economic indicators mentioned 
above. Specifically, the concept of consumption is 

broadened to include any pleasure or contentment 
people derive, passively or actively, from whatever 
source, including goods traded in a market, the natural 
environment, social interactions and cultural activities. 
For example, we might define someone who is enjoying 
scenery as "consuming" a view, albeit in a way that does 
not make it unavailable to others. This very wide set of 
factors is included so the effects of a decision on the 
community can be analysed as fully as possible. There 
is no distinction between social, economic, and cultural 
wellbeing, as is made in the purpose statement of the 
RMA (section 5). Rather, wellbeing is treated as a single 
concept, to which many things contribute. To understand 
this better, it is useful to first step back and understand the 
driving force for this wider role of economics in relation to 
how societal objectives have been defined formally.

Decision objectives and the pursuit of wellbeing
Moral philosophers from the eighteenth and nineteenth 
centuries addressed the question of "what is a good or a 
right decision?" One influential line of thinking suggested 
a "good decision" is that which produces the most 
pleasure (utility or wellbeing) and the least pain for the 
most people.4 The concept of utility or wellbeing is an 
anthropocentric concept, and the factors which contribute 
to it are very broad: anything which a person needs or 
enjoys, including food, housing, entertainment, natural 
beauty, freedom of expression, sense of belonging and so 
on. The numerous benefits people obtain from the natural 
environment contribute to their overall wellbeing.

From this "utilitarian" perspective, the best pattern of 
resource use achievable is the one in which the greatest 
possible amount of wellbeing is produced. A change in 
resource use is desirable, and is said to provide a Pareto 
improvement,5 if at least one person is made better off 
and no-one is made worse off.6 However, this is a difficult 
criterion to satisfy, as most changes usually make some 
people better off while making others worse off. For 
example, allowing increased discharges to a river might 
result in resources shifting from providing public benefits, 
(water quality for the benefit of all), to providing private 
benefits, such as enabling increased industrial activity. 
Kaldor and Hicks introduced an alternative decision 
criterion in which there can be a wellbeing improvement 
even if some lose from a decision, provided the winners 
could compensate the losers and still be as well off,7 or 
the losers were not willing to "bribe" the winners not to 
act.8 The Kaldor-Hicks compensation principle does not 
state that compensation must be paid, only that it could 
be paid.9 The test is simply whether society is made 
better off in aggregate such that there is a potential 
Pareto improvement. The underlying notion is that there 
may be numerous policies and projects, all of which will 
make some people better off and others worse off, but in 
aggregate across all projects/policies, all are expected to 
be made better off. Explicit re-distribution policies might 
be required to ensure there are no net losers and/or all 
are net winners. Whether there are aggregate winners or 
losers raises two key questions: (1) whether all wellbeing 
effects can be measured; and (2) whether some groups 
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of people tend to bear certain types of effect more 
than others (eg if adverse environmental impacts are 
concentrated on some communities). 

Measuring wellbeing improvements, using Pareto 
or Kaldor-Hicks criteria, is widely but not universally 
accepted. Some economists suggest that comparisons (or 
aggregates) of the wellbeing of different individuals cannot 
be made, and that the whole exercise is futile.10 Some have 
also suggested that only individuals can define their own 
wellbeing, and should be allowed to do so; the role of the 
government is not to achieve a defined and measured 
improvement in wellbeing but only to enable individuals 
to define and achieve their own (such as through the 
government enforcing private property rights).11 This is 
a very different underlying philosophy to that discussed 
in the rest of this chapter, which is that the Government 
has a legitimate role in intervening to ensure wellbeing is 
maximised.

Welfare, environmental and ecological 
economics
If the government’s role is to maximise wellbeing on 
behalf of the community, how does it does it analyse what 
is the best way to do so? Before we examine analytical 
approaches in more detail, we first examine some of the 
underlying assumptions and overarching theories.

Individuals are assumed to know what provides 
them wellbeing
Microeconomics is concerned with decisions made by 
individuals, households and companies. It is primarily 
descriptive of what happens (positive economics) 
rather than suggesting what should happen (normative 
economics). Microeconomics starts from some underlying 
assumptions about how individuals and companies act. 
As a general approximation, individuals are assumed to 
seek to maximise their individual (or family/household 
or other social group) wellbeing, and their assessment 
of what provides them with wellbeing is assumed to be 
constant across time and different decisions.12 Also as a 
first approximation, companies are assumed to operate 
to maximise profit, and thus maximise income for owners. 
This does not negate the fact that some owners have a 
wider set of objectives for their company, but it is assumed 
that most business activity is best explained by a profit 
motive.

If people and firms know what provides them with 
wellbeing, and if we assume that maximising wellbeing is 
a social goal, then the logical step is for people and firms 
to be left to pursue the activities that provide wellbeing, to 
the extent possible. People pursuing their own wellbeing 
is considered to be both a positive statement (it is what 
people do) and, with some notable exceptions (see 
discussion of rationality and market failure below), a 
normative statement also (it is what people should be 
allowed to do to maximise community wellbeing).

Individuals and firms are assumed to be rational and to 
weigh options against wellbeing or profit-maximising 
criteria in making any decisions. However, it is widely 

recognised that people often have limited information and/
or decision-making ability. In other words, people have 
bounded rationality.13 

Behavioural economics, which is a branch of 
microeconomics, explores the limits to rationality (and 
to maximising wellbeing) in more detail, combining the 
theoretical position of microeconomics with empirical 
evidence of real-world decision making and insights from 
psychology. This is relevant to understanding how people 
and companies respond to prices and other incentives. 

Despite the widespread recognition of bounded rationality, 
for analytical purposes, economists generally assume 
rational decision making as a first approximation of how 
individuals and firms behave. This model of behaviour is 
consistent with the aphorism "All models are wrong but 
some are useful."14

Welfare economics
Microeconomics in general is concerned with how 
individuals and firms make decisions. Welfare economics 
is the branch of microeconomics concerned with how 
decisions affect wellbeing. Amongst other things, it 
addresses the question initially posed by the moral 
philosophers: "what is a good or a right decision?" 

The key practical outputs of welfare economics are 
the two components of the rationale for government 
intervention in the pursuit of community wellbeing: 

 1.  Market failure – the analysis of the differences 
between private decisions (which are about 
maximising individual or company-level wellbeing) 
with community-level decisions (which are about 
maximising group wellbeing)

 2.  CBA which estimates the effects of decisions on 
people’s wellbeing

Before examining these in more detail (see the section 
on economic analysis below), we first briefly discuss 
two branches of welfare economics: environmental and 
ecological economics. Each takes a slightly different view 
of how to analyse what is the best decision.

Environmental economics has been used as a term to 
cover any application of economics to decisions affecting 
the environment. It is a subset of welfare economics, 
concerned particularly with the inclusion of environmental 
effects in decision making, usually via the valuation of 
environmental impacts in monetary terms so the effects 
can be included formally in a CBA.

In contrast to ecological economics, environmental 
economics still treats the wellbeing obtained from 
the environment as equivalent to that obtained from 
other economic inputs. All things which contribute to 
wellbeing can be traded-off against each other. For 
example, it assumes we can make trade-offs between a 
dollar’s worth of degradation in air or water quality and 
a dollar’s increase in industrial profits. One challenge 
for this analysis is the quality of the valuation, including 
understanding the way that value might change with 
increasing scarcity and over generations. For example, as 
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depletable resources approach exhaustion, can prices be 
relied on to provide a signal of scarcity? 

Ecological economics is less confident in markets. It is 
somewhat difficult to define because the term has been 
used to encompass mainstream environmental economics 
or "anything socio-economic falling under the broad topic 
of environmental science."15 Clive Spash, reflecting on this 
confusion, suggests its original aims were to challenge 
mainstream economics and to adopt a more just, equitable 
and environmentally benign approach.16 

Martinez-Alier and Muradian suggest ecological 
economics pictures the economy as embedded in the 
biosphere (Figure 10.1: The economy embedded in the 
institutions of human society and in the biosphere 10.1), 
and that this contrasts with welfare and environmental 
economics which treat the natural environment as an 
asset or resource for human use, including as a "sink" 
for waste and the absorption of pollutants. In practice, 
this might not matter much to analysis: what matters 
in most resource management decisions is the way the 
environment is valued so trade-offs can be made in light of 
scarcity. 

Economic dimension

Social dimension

Ecological dimension

Economic  
sphere

Biosphere

Human-social sphere

Figure 10.1: The economy embedded in the institutions of 
human society and in the biosphere17

Ecological economists appear to differentiate themselves 
in two main ways:

 1. The limits to trade-offs that they recognise

 2. The incorporation of ethics into decision making

The limits to trade-offs are expressed most clearly in 
the expressions of "weak" and "strong" sustainability. 
These view the objective of sustainable development 
at a macro level as passing on to the future a non-
diminishing total capital stock. This capital stock is the 
aggregate of human capital (labour and knowledge), 
human-made capital (plant and machinery) and natural 
capital (land and natural resources). It assumes that 
wellbeing is derived from "use" of capital stocks18 and 
that to ensure future generations are not worse off 
than current generations, the capital stock passed on 
must be at least as valuable as the current generation 
inherited. The "weak" sustainability position is that the 
individual components of total capital are substitutable. 
In other words, we can deplete natural capital if we are 
increasing human-made capital to an equivalent value. 
In contrast, a so-called "strong" sustainability position 
argues that these broad components of capital are not 
substitutable. A defining feature of ecological economics 
is the rejection of weak sustainability (which is broadly 
adhered to by environmental economists), in favour of 
strong sustainability19 or something even stronger (such as 
rejecting any attempt to trade-off the loss of one habitat 
for another, as might occur with biodiversity offsets).20 

The difficulty is that this might not provide useful analytical 
tools for those resource management decisions which 
inevitably involve small (marginal) trade-offs between, eg 
environmental quality and financial gain. In the absence 
of trade-offs, decision criteria can become paralysed (as 
Pareto efficiency did relative to Kaldor-Hicks efficiency, 
because the former did not recognise the practical need 
for some trade-offs to occur in the real world).

The other defining component of ecological economics is 
that of bringing alternative criteria into decision-making 
beyond efficiency. Consistent with this, the International 
Journal of Ecological Economics describes itself as 
interdisciplinary, emphasising "critical work that draws on 
and integrates elements of ecological science, economics, 
and the analysis of values, behaviours, cultural practices, 
institutional structures, and societal dynamics."21

An alternative way of putting it is that ecological 
economics is putting more things inside the "economics 
tent". Welfare or environmental economists tend to 
argue that economics is concerned only with efficiency: 
the question of whether a particular decision produces 
the most wellbeing for society using the Kaldor-Hicks 
criteria. Issues of equity are perfectly valid issues for 
consideration, but economists have no underlying theory 
to turn to as they do with questions of efficiency. In 
contrast, ecological economists place issues of equity, and 
other considerations perceived as relevant to decisions, 
firmly within the "economics tent". Effectively, it is being 
redefined as a study of anything relevant to decisions 
about natural resources and the environment. 

However, regardless of whether we try to include these 
other criteria within the "economics" tent, or as competing 
considerations within a wider decision-making framework, 
it is useful to consider the limitations to welfare economics 
as it is applied to public decisions.
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Efficiency, equity and ethics
Welfare economics sets economic efficiency as the 
objective of decisions, but other issues may be relevant. 
Efficiency in economics has the same meaning as in 
other fields; it means an absence of waste. Economic 
efficiency means resources are used for their best possible 
use, ie that which produces the most wellbeing, and in 
aggregate, the most wellbeing possible is produced from 
the total quantity of resources available. The best possible 
decision outcome is often referred to as Pareto efficient 
or Pareto optimal. What is best is defined solely in terms 
of efficiency; economics has tended to avoid ethical 
questions and the role of equity or fairness in decisions. 

An example of the role of other considerations is provided 
by issues of historical contamination of the environment. 
From an efficiency perspective, historical costs are "sunk", 
ie they are unavoidable regardless of what happens in 
the future. The concern is only over avoidable costs and 
benefits, those which would be affected by the decision 
to hand. The question is thus simply over whether the 
costs of remediation exceed the benefits. However, an 
alternative view might be that the historical contamination 
is important because it is not "right" or "fair" for it to 
have occurred. A practical example is the way that the 
United Nations Framework Convention on Climate 
Change acknowledges the role of historical emissions 
in contributing to current concentrations of atmospheric 
greenhouse gases, and requires greater action by 
developed country parties, who bear greater responsibility 
for those historical emissions. The leadership of developed 
countries is continued into the Paris Agreement. This 
stance shifts away from an assumption that emissions 
should simply be reduced at least cost.

The other related issue for which efficiency is frequently 
questioned is that of fairness with respect to income. 
Because those with higher incomes can afford to pay more 
than those with lower incomes, their preferences may 
effectively be given greater weight. For example, owners 
of a group of valuable houses might be willing to fund a 
flood protection scheme which would displace the water 
to a larger group of less valuable houses in a low-income 
neighbourhood. Consistent with Kaldor-Hicks efficiency, 
simplistic welfare economic analysis might suggest this 
is an efficient project, with the willingness to pay (WTP) 
of the scheme funders (over and above the costs of the 
scheme) being sufficient to compensate the "losers" for 
their increased risk of flooding. However, this assumes the 
value of a dollar to one individual is the same as to another, 
but it will differ with income. Thus, the Treasury states:22 

Welfare economics has long recognised that … the 
benefit that a poor person derives from another dollar of 
income, and therefore from another dollar of expenditure, 
may be higher than the benefit derived by a rich person. 
Basing a CBA on the concept of ‘willingness to pay’ 
therefore reflects the existing distribution of income or 
wealth, which may be considered to be inequitable. It is 
almost inevitable, therefore, that public sector projects 
have distributional consequences which some people 
will consider undesirable. 

In contrast, the UK Treasury:23 

recommends the inclusion of distributional weights 
in cost benefit analyses unless the analyst can justify 
not doing so. [New Zealand Treasury] ... does not 
recommend that, and instead recommends that where 
projects or options have significant favourable or 
unfavourable distributional consequences, that they 
be analysed separately in terms of their relationship to 
wider government distributional policies and drawn to 
decision-makers’ attention.

Both approaches recognise the importance of 
distributional issues. The differences are in whether 
unequal distribution of effects should be addressed at the 
level of each decision or only in aggregate. 

Implications for analysis
Economics when applied to the environment, under the 
headings of welfare or environmental economics, has 
tied itself to Kaldor-Hicks efficiency as the underlying 
philosophy when it comes to making normative 
statements. The best decisions are those which 
maximise wellbeing. Although ecological economists 
have challenged this, there does not appear to be a clear 
theoretical underpinning to this challenge which allows 
a different approach to decisions at the micro-level or for 
alternative decision criteria (viz equity) to be considered 
alongside efficiency. 

Economic analysis
CBA is used to examine the impacts of decision options 
on wellbeing. However, often it is applied alongside market 
failure analysis, as part of a two-part process to identify 
if intervention is justified in the form of government or 
council policy. 

The starting assumption (or first approximation) of 
economics is that individuals can decide for themselves 
what best contributes to their wellbeing and, if left alone 
to make decisions, the many decisions of individuals and 
companies will result in maximum wellbeing for the whole 
community. This is often described by the simple comment 
that it is best "left to the market." However, sometimes (or 
often) the market alone is considered not to be delivering 
the best distribution of resources to maximise overall 
wellbeing because of one or more problems or constraints. 
There are formal techniques for analysing markets to 
identify where these problems of "market failure" might 
exist. Then the rationale for intervention is based on this 
two-step process of analysis:

 1. Is there an identified market failure?

 2.  Do the benefits of government intervention exceed 
the costs?

Market failure
The idea that markets can fail is based on an underlying 
assumption that markets are meant to achieve something 
and then fail to do so. The assumption is that, because 
people and companies understand what provides 
them with most wellbeing, private interactions (market 
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transactions) will enable wellbeing to be maximised for the 
community as a whole because resources will be used by 
those who value them most. As a best approximation of 
reality, markets are assumed to operate efficiently and to 
optimise the allocation of resources under a specific set of 
conditions. These are that:24

• A complete set of markets with well-defined property 
rights exists such that buyers and sellers can exchange 
assets freely, securely and confidently

• There are numerous consumers and producers that 
behave competitively, seeking to maximise profits and/
or minimise costs

• Market prices and product performances are known by 
all consumers and firms

• Transaction costs are zero

Failure of these market conditions lead to three broad 
types of market failure:

 1.  Incomplete markets – markets are incomplete for 
any resource where not all components of that 
resource, or the rights to its use, can be exchanged. 
This includes externalities, ie someone who is 
affected by a decision is not able to participate 
in a market to express their preference. Pollution 
is a classic example; unless required by public 
authorities, an industrial plant that emits pollution to 
the air need not take account of the impacts of the 
emissions on neighbours.

   The existence of "public goods" is another example; 
these are goods for which it is not possible to 
exclude people from their benefits, and they are 
not depleted by an additional user (eg clean air, 
lighthouses). Public goods have positive externalities, 
which no-one is charged for, and they tend to be 
under-supplied without intervention. Common pool 
resources are similar. They share the difficulty of 
excluding people, but one person’s consumption 
reduces that available to others (eg parks in which 
there can be crowding and fish stocks). 

 2.  Imperfect competition – there is imperfect 
competition when there are few market participants 
(including those exercising market power to raise 
prices), there are transaction costs (eg it is difficult 
to find a buyer or seller), poorly structured prices 
(eg waste disposal pricing not reflecting volume 
or content), barriers to market entry (including 
economies of scale – no competition in water 
supply) or non-homogenous goods (eg, housing 
markets in which no two houses are the same in all 
respects).

 3.  Imperfect or asymmetric information – competitive 
markets require all participants to have full 
information about the quality of goods and services 
and their price. Sometimes this may not be available 
or it may be more accessible to some participants 
than others (eg vehicle sellers vs buyers).

In some instances the problem may be regulatory 
failure, rather than market failure, ie mis-specified 
regulations meaning resources are not used efficiently. 
The Productivity Commission suggests that New Zealand 
appears to be biased in favour of more regulation and that 
many regulations have been introduced and not revisited 
for many years such that they are now inappropriate.25

Formal analysis is undertaken to identify the existence 
of potential market or regulatory failures by comparing 
an existing market with a theoretically ideal market (or 
regulatory set).26

Cost benefit analysis
CBA is the other core element of economic analysis when 
considering the case for public intervention. It can also be 
used to compare different projects (eg when competing 
consent applications are considered for use of the same 
scarce resource). CBA is a formal process for estimating 
and compiling the costs and benefits of a project or policy 
to calculate a net contribution to total wellbeing. Below we 
discuss some of the key characteristics and components 
of CBA.

Aggregation of costs and benefits
CBA is an analytical technique which is the practical 
implementation of the Kaldor-Hicks efficiency criterion. 
It addresses the question of whether a project is 
worthwhile by aggregating costs and benefits at the level 
of the relevant community, which might be the nation 
or region, and does not (necessarily) take account of 
the incidence or distribution of those costs and benefits 
amongst its members.

The level of aggregation defines the effects taken into 
account. If the analysis is for a region, eg Canterbury, only 
the effects on Canterbury residents are taken into account. 
For example, the calculated benefits of new flood defence 
works will need to consider carefully whether insurance 
premiums change as a result, otherwise some of the 
benefits will accrue to the insurance company owners 
through reduced pay-outs to affected parties. An analysis 
of the costs of flooding in Nelson and New Plymouth 
concluded that as much as 85% of the direct (financial) 
flood losses were borne by agencies outside the affected 
community.27 Analysis of the 2002 Waikato "Weather 
Bomb" 28 suggested that over 60% of the costs were borne 
by private insurers or the Earthquake Commission.29 It 
is often extremely difficult to ringfence the impacts of 
decision-making to a particular geographical area. 

Regardless of the level of aggregation used for decision 
making, it is often useful to understand who wins and 
who loses.

Defining costs and benefits
All costs in a CBA are opportunity costs. The opportunity 
cost of allocating a resource to any particular use is that 
the resource is not available for the next highest value use. 
This includes opportunity costs of capital (it could have 
been invested to create a return in some other venture), 
natural resources (they could have been used as inputs to 
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some other industry or "used" – or protected – to provide 
environmental and social benefits) and labour (workers 
could be employed elsewhere). Effectively, using an 
opportunity cost approach is the same as comparing the 
net benefits of any given project with those of some other 
project or set of projects in which the inputs are all used to 
produce wellbeing. 

Benefits are measured as the value that people place 
on the outcome of a project or policy. This includes any 
value paid in a market and any additional surplus that 
is based on what someone would be willing to pay. On 
this basis, the benefit of flood defence (for example) is 
the avoided expected damage cost (cost of damage 
times the probability of that damage) and is equal to the 
maximum that someone would be willing to pay30 to avoid 
this expected damage. This valuation approach is applied 
to effects or values that are not normally specified in a 
market, including impacts on the environment. 

Discount rates
Discount factors are used in CBA to apply weights to 
effects that occur in different time periods. They are an 
index of the value of a unit of something at a date in the 
future relative to a unit of that same thing now. Generally, 
discount factors are less than 1 and reduce with time so 
that less value is given to something the further it is in the 
future. Discount factors are derived from a discount rate 
expressed in percentage terms.31 

Two broad approaches are used to define discount rates: 
the social opportunity cost of capital, and the social 
rate of time preference or the social opportunity cost of 
consumption. These concepts are briefly explained in the 
box below. 

Options for defining the discount rate

The social opportunity cost of capital (SOC) assumes 
that allocating resources to one activity means they are 
unavailable for another, and that the opportunity cost 
can be measured from the return that would have been 
achieved from that other use. On the assumption that 
monetary equivalents can be used to value anything, 
if valuations are done correctly, society should be 
indifferent between all sources of value across all time 
periods. Under these assumptions, financial rates of 
return, based on market data, are used to estimate the 
value that could have been achieved in another use of 
the resource.

This is the main argument used by the New Zealand 
Treasury in its Guide to Social Cost Benefit Analysis, 
where it suggests "a useful way to think about the 
discount rate is as a hurdle rate of return",32 ie the 
targeted rate of return below which a company would 
not make an investment. The Guide recommends the 
rate of return in the share market is the next best, or 
most convenient, alternative investment. This rate of 
return is used to define the discount rate. 

In contrast, the social rate of time preference (SRTP) 
assumes the primary interest of policy makers is in the 
timing of effects on wellbeing (ie the "consumption" 
of goods and services which produce wellbeing), and 
that public policy or investment decisions can affect 
that timing (eg by reducing wellbeing [imposing 
costs] now, so greater wellbeing [benefits] can be 
achieved in the future). The Ramsey equation is a 
standard formula for determining the SRTP. It includes 
two elements:33

• The rate at which individuals discount future 
consumption over present consumption, made up of:

  -  Catastrophe risk - the likelihood that some 
devastating event will eliminate returns from 
the policy or project, eg natural disasters or 
technological advancements resulting in premature 
obsolescence

  -  Pure time preference-myopia, ie the extent to 
which individuals prefer to consume now rather 
than later, independent of all other effects (ie the 
savings rate)

• The relative value of consumption in different 
time periods because of changing income, ie an 
additional unit (eg dollar) of consumption is valued 
less when income is higher 

The SRTP is applied to a wide range of wellbeing 
effects by assuming people would be willing to 
sacrifice present wellbeing in favour of greater 
future wellbeing at the same rate of time preference 
as evidenced in saving behaviour (saving forsakes 
current consumption in favour of greater future 
consumption). The SRTP approach is assumed to 
have wide applicability to the timing of all impacts on 
wellbeing (eg how much we would prefer to face the 
stress of a flood next year rather than this year).

Some approaches to discounting combine the two 
methods (eg by isolating the investment items and 
using the SOC to estimate a "shadow price of capital"); 
all effects are then discounted using the SRTP.34

Discount rates based on the SRTP are generally lower 
than those based on the SOC. A lower discount rate 
means effects further in the future are given more weight 
in analysis. Building on the methodology used by the 
UK Treasury,35 estimates of the SRTP for New Zealand 
include an estimate of 4.4% by the Ministry of Economic 
Development (now the Ministry of Business, Innovation 
and Employment) in the context of the 2006 New Zealand 
Energy Strategy,36 and a rate of 4% estimated by Auckland 
Council.37 In contrast, the Treasury’s estimate of the SOC 
for infrastructure investments and other public decisions is 
6% in real terms.38 

Choosing the right discount rate is not straightforward. 
Considerations include whether the expenditure will result 
in displacement of private sector investment (suggesting a 
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higher rate) or if the impacts on timing of consumption are 
more important. 

The capital displacement issue is not straightforward. 
On the one hand, it can be readily argued that, given 
the relatively free international movement of capital, 
companies will not be capital constrained if they have a 
project which has an estimated positive return. However, 
on the other hand, companies often ration capital 
investments, behaving in a less than efficient way, and 
other constraints may operate as effective limits to capital, 
eg labour availability.

Elements of the SRTP are not widely accepted. People 
prefer to consume earlier than later, but should this be 
used to produce normative rules for public decision 
making? Some authors have suggested "no". For example, 
Ramsey, from whom the two-part discounting formula 
was first derived, argued that discounting is "ethically 
indefensible and arises merely from the weakness of the 
imagination"39 and Samuelson likewise questioned its 
ethics and decried its use in decision making.40 Ramsey’s 
issue was particularly with discounting as it applied inter-
generationally, and he believed that the value of resource 
use in all times should be treated equally. Solow suggests 
that "in social decision-making … there is no excuse for 
treating generations unequally" and that "we ought to act 
as if the social rate of time preference were zero." However, 
he noted that discounting should apply to the extent that 
future generations are expected to be richer than us, which 
is by no means certain.

Sen presents an argument that the savings rate may 
be low (and thus the discount rate high) because of the 
operation of a kind of prisoner’s dilemma.41 He suggests 
that, as individuals, everyone is better off if they do not save 
an additional amount, regardless of what others do, but 
everyone would prefer that all people save for the future, 
and consume less now. The result is that, in the absence 
of some form of social contract, no one saves an additional 
amount. Under these circumstances, all may operate 

with a high discount rate, but would all prefer that society 
operates with a lower rate. The actions of individuals would 
not provide a useful guide to the socially optimal rate.

The use of the same discount rate across all decisions 
and issues has also been questioned. Some studies have 
attempted to measure time preferences for non-monetary 
factors empirically, and have found quite different time 
preferences between money and health, and between 
losses and gains, and inconsistencies reflected in behaviour 
relating to smoking, credit card debt, seat belt use, and 
the frequency of exercise and dental check-ups.42 Lack of 
information about individual preferences might be behind 
these seeming inconsistencies,43 but it might equally be that 
time preferences are quite variable for individuals.44

There has been considerable discussion about discount 
rates recently in the context of climate change, particularly 
because of its long-term effects on future generations. 
Nicholas Stern in his report on the economics of climate 
change45 questioned the focus on the pure time preference 
rate of existing generations when long-run decisions 
were being made with impacts over multiple generations; 
he also questioned whether future generations will be 
wealthier than this one, taking account of the possible 
impacts of climate change. Stripping out these factors 
left him with the risk of absolute disaster as the only 
ethical reason for discounting in the context of long-run 
significant issues such as climate change. This suggests 
a very low discount rate (about 0.1%). However, for 
his analysis he includes an assumption related to the 
assumed greater wealth of people in the future, resulting 
in a greater (but still low) discount rate, in the order of 1.1%. 
Other work on long-run discount rates has emphasised 
that they should decline over time to very low rates, rather 
than being constant across time periods.46 

The choice of discount rate is complex, but it can 
have significant implications for the results of analysis, 
particularly for projects or policies with long-term impacts. 
It should be given careful consideration in CBAs.47

West Wind Farm, Wellington



10: RESOURCE MANAGEMENT LAW REFORM AND ECONOMICS 169

Valuation

Total economic value
CBA assesses all effects of a policy or project. This is 
consistent with the concept of total economic value 
(TEV), which is used to identify and classify the full range 
of values that people derive from the environment or a 
specific resource (Figure 10.2). It can be used to ensure 
that all effects – both positive and negative – are taken 
into account within a CBA. 48 49

TEV includes:

• Direct use values that involve direct interaction with 
the resources, eg the impacts of flooding on properties 
that are occupied or used for business activities, and 
the benefits (eg expressed as a WTP) of recreational 
uses of the environment

• Indirect use values which are derived from the 
environment without using it directly, eg the protection 
that forests provide against rapid run-off

• Option value, which is the value of retaining the option 
to use resources in the future, even if there is no 
current direct or indirect use 

• Non-use (or passive use) values that pertain more to 
the fact of existence (the value from knowing that a 
particular environmental asset exists even if you never 
visit it) or its bequest value for future generations (the 
value arising from the desire for certain resources to 
be available for one’s heirs or future generations in 
general, eg notable landscapes)50

The figure below is a useful reminder that benefits accrue 
to people who do not visit a natural area but who benefit 
from knowledge of its existence, and that there are values 
in retaining options for future use, where this future use 
may be any one (or combinations) of the other uses.

Non-market valuation
Monetary valuation of the environment is distasteful to 
many people, so it is important to understand why it is 

being undertaken. The fundamental aim of this approach 
is to express the impact of changes in environmental 
quality in ways that enable comparison with other things 
that people value in the context of decisions which 
require trade-offs to be made:51 what would people be 
willing to give up to gain improved (or preserve existing) 
environmental quality? 

The reason for doing this is because we have limited 
resources. As a society (and as individuals) what we want 
is greater than we can obtain; we are limited by time or 
money or other resources, so we must make choices 
amongst limited resources. And, in very general terms, if 
we want more environmental quality, we divert resources 
that otherwise could be used for other things. We measure 
how much people would be willing to give up to obtain 
more environmental quality or how much environmental 
quality they are willing to give up to obtain other things 
they value.

Techniques for non-market valuation of the environment 
use a mix of revealed and stated preference techniques to 
estimate relative values: 

• Revealed preference techniques observe how people 
behave and use the results as a measure of relative 
preferences. For example, we measure how far people 
will travel and how much they expend, to visit a site 
with high aesthetic value, and we measure how much 
more they spend to visit a site with higher quality than 
another. 

• Stated preference techniques rely on surveys in which 
people are asked to state their relative preferences, 
often in terms of WTP. The more sophisticated 
approaches use choice experiments in which a 
clear payment method is shown and trade-offs are 
demonstrated; having more of one thing means having 
less of another.

Some studies have noted differences in expressions 
of WTP for something and willingness to accept 
compensation (WTA) for its loss,52 with possible reasons 

Figure 10.2: Total economic value classification  Source: Laurila-Pant et al (2015);48 Kettunen et al (2009)49
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including loss aversion,53 income effects54 and hypothetical 
bias.55 The appropriate approach depends on the 
distribution of property rights, with WTP appropriate where 
an individual has no right to the benefits from a resource 
and WTA appropriate when rights exist.56 The approach 
matters because studies suggest large differences between 
results in stated preference studies depending on whether 
questions are eliciting WTP or WTA.57 

However, in most environmental policy decisions, the 
decisions being made are regarding an improvement 
in environmental quality for which, arguably, there is no 
current right, eg the value of environmental protection 
relative to some other state of the world that would not 
require any environmental protection.

Methodologies for non-market valuation have improved 
significantly over time, eg many early studies simply asked 
people their WTP or WTA of a specified outcome and were 
subject to considerable criticism, particularly because of 
their hypothetical nature.58 Many of these criticisms have 

been addressed as methodologies have improved,59 and 
currently more sophisticated techniques, such as choice 
modelling are being used more widely. Choice modelling 
studies present people with a series of choice options, 
each of which has different attributes, including a monetary 
cost (or revenue); respondents are asked to express their 
preferences across numerous choice tasks, and statistical 
analysis of the results is used to identify the relative values 
people give to the individual attributes. For example, one 
choice modelling study at Lake Rotoiti was used to measure 
the relative value of the probability of getting stung by 
wasps, abundance of insects, abundance of birds and 
financial cost.60 

If valuation studies have not been undertaken for specific 
sites, values are obtained from studies in different locations 
and often with different ecosystems. To do so means that 
the data provide only very stylised values that may only be 
correct at the order of magnitude. This approach is known 
as benefit transfer and is generally accepted as providing 
rough (order of magnitude) estimates of values.61 62 63 

Figure 10.3: Ecosystem services 62
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Ecosystem services
The TEV concept has been used alongside non-market 
valuation methods, to place values on environmental 
impacts and attributes. There has also been an interest 
in identifying the value of the environment as a whole, or 
elements of it, because of the large number of "ecosystem 
services" that people derive from their natural surroundings.64 
The Millennium Ecosystem Assessment65 defines 
ecosystem services widely as "the benefits that people 
obtain from ecosystems" and categorises them into four 
groups (Figure 10.3). The idea is  consistent  with  the  TEV  
concept  but  applies  values  at  an  earlier  stage  in  the  
process,  in  that  it seeks  to  measure  the  contribution  
of  ecosystems  to  producing  wellbeing  (Figure  10.4). 
Ecosystem services are descriptive of what ecosystems do, 
while TEV outlines the type and (ideally) the value of these 
services.

To date, ecosystem services analysis is regarded as not 
having progressed to a stage where there is an accepted 
framework for analysis.66 It is also not clear that the 
ecosystem services concept has anything to add to 
techniques, such as CBA, which remains the favoured 
technique for analysing the full effects of decision 
options on wellbeing. It enables values to be placed 
on ecosystems, but generally resource management 
decisions are being made at the margin and there is little 
need to know the total value of the resource.

Community values
Studies that obtain estimates of WTP for environmental 
attributes are measuring the stated preferences of 
individuals. Arrow noted the problem of aggregating 
wellbeing across individuals, especially when the ranking 
of preferences may be quite different.67 Sagoff and others 
have suggested that people might state different levels 
of preference if responding as members of a group 
rather than as individuals.68 This can reflect the greater 
WTP if others face the same cost, thus ensuring no 
change in relative net wealth. Suggestions have been 
made for studies to use values derived through collective 
discussions, rather than surveys of individuals,69 although 
there are methodological difficulties, including that of 
obtaining representative samples of people.70 

Implications for the resource management system
If the resource management system is aiming for 
resources to be managed to provide the greatest 
wellbeing to the community, across all dimensions, CBA 
provides the best analytical tool to provide this. It may 
need to be supplemented by other considerations to 
meet local or national objectives, including those relating 
to equity. But it provides the means for assessing how 
natural resources can be allocated to meet the needs of 
current and future generations.

There are clear challenges in its application, particularly 
those relating to valuation of non-market goods and services, 
and in the way that discount rates are applied to projects and 
polices with long-run impacts, but CBA provides a structure 
within which these issues can be considered.

2  Market-based instruments and the 
environment

Objectives of market-based instruments
In this section I consider the contribution of economics to 
policy design, particularly via economic or market-based 
instruments (MBIs) which provide incentives consistent 
with efficient allocation of resources.

MBIs are policy tools that provide incentives for changes 
in behaviour using market signals. They either change 
market prices (charges or subsidies) or introduce markets 
where previously there were none, eg through allocating 
rights to use resources and allowing owners to trade these 
rights (such as the Emissions Trading Scheme or a system 
of tradeable water rights). 

Traditional economic theory suggests that overall 
wellbeing can be maximised through the individual 
decisions of firms in a competitive market, but this ideal 
outcome relies on the absence of market imperfections or 
failures. MBIs are used to correct some of these failures, 
particularly the existence of externalities, ie the impacts 
on wellbeing which are not taken into account by decision 
makers because they are un-priced. MBIs are also used 
to provide incentives to achieve targeted outcomes at low 
cost, and to raise revenues. 

An attribute of MBIs, which is integral to its least cost 
performance, is the introduction of an impact at the 
margin. Marginal costs are an important concept in 
economics. They are the costs associated with one 
additional unit of output, eg one more kWh of electricity 
or the management of one more tonne of waste sent to 
landfill. When compared to the market price of a good, 
the marginal costs of production for an individual plant 
determine the level of output, and marginal costs are the 
basis on which firms compete. Firms are willing to produce 
if the price received for their output covers the marginal 
costs of production; and they will continue to produce up 
to the point where marginal costs exceed market price (or 
capacity or other constraints are reached).71 

MBIs have a marginal effect when they apply per unit of 
output, eg $ per tonne of CO2 or per tonne of waste. When 
they are applied, they change the total marginal cost of 
production and provide an incentive for less efficient (more 
polluting) firms to reduce output or to find ways to limit 
their environmental impacts. And at the national or regional 
level, total costs are minimised for achieving a given level 
of emission or waste reduction when every firm has the 
same incentive to reduce emissions "at the margin". 

MBIs are often favoured over other instruments (notably 
regulatory controls) for achieving environmental objectives 
because they can:

• Provide a means for discovering the optimal level of 
policy intervention; 

• Achieve targeted objectives at least cost; and/or

• Introduce dynamic effects that provide incentives for 
ongoing environmental improvement.
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Optimal level of pollution
In theory, MBIs can be used to discover the optimal level of 
environmental damage or improvement. Theory suggests 
that, if environmental damage is measurable in monetary 
terms, it can be used to define the level of tax that should 
be applied at the margin.72 This was the approach used 
to define the original levels at which the UK’s landfill tax 
was set, for example.73 Such a charge is called a Pigouvian 
tax after the Cambridge University professor Arthur Pigou 
(1877-1959) who had proposed a tax as a suitable way 
to equate private and social costs.74 The problem being 
addressed is that, a defining feature of a competitive 
market is that all prices of goods are equal to the marginal 
cost of supply. When there are externalities, the costs 
of producing one more unit do not include one or more 
elements of cost which are borne by the wider community; 
more of those goods are produced and consumed than 
is optimal for the community. The Pigouvian tax corrects 
prices such that the cost to the producer (the private cost) 
is equal to the cost to the community as a whole (the 
social cost). As a result, prices will rise and consumption 
levels will be optimal (everyone who consumes values that 
consumption at least as much as the costs the community 
bears in its supply).

With prices equal to the marginal social cost of production, 
and under a number of assumptions including competitive 
markets and correct pricing of other resources, an optimal 
level of resource use, including environmental damage 
(eg pollution), will result. For example, if we assume 
the environmental impacts of landfill disposal is the 
only problem that waste management policy is trying 
to address, then if we can measure the damage costs 
associated with landfilling waste in monetary terms, 75 
and apply it as a tax, then the resulting volumes of waste 
that are sent to landfill and are recycled, are the volumes 
that are optimal for society. Here the MBI alongside 
environmental valuation, is used to define the desirable 
environmental outcome. 

This approach to the use of economic instruments, whilst 
theoretically sound, has been little used in practice, partly 
because of the difficulties and high uncertainty associated 
with non-market valuation. The UK landfill tax is one of the 
only examples, and it has subsequently changed so that 
the tax level no longer reflects damage costs.76 Although 
not designed to internalise damage costs, a New Zealand 
study suggests the waste disposal levy may be within the 
range of estimated damage costs.77 

Using a Pigouvian tax, the costs faced by a firm are clear,78 
but the environmental outcome is uncertain as it is not 
known in advance whether the economically optimal 
position for a firm is found by reducing waste or emissions 
significantly or if the economic activity is sufficiently 
valuable, or control measures sufficiently costly, that 
emissions will continue.

Least cost achievement of objectives
In addition to internalising external costs, MBIs can be 
used for their incentive effects. In this case a charge, for 

example, is set at a level which is expected to change 
behaviour. This does not attempt to achieve an optimal 
level of environmental outcome, as does a Pigouvian tax, 
but to achieve a desired outcome (such as reduced waste) 
at least cost. MBIs allow objectives to be achieved at least 
cost because they provide flexibility to firms and individuals 
in how they respond, and because they provide incentives 
at the margin. We explain these attributes below. 

Flexibility in response
Using the example of a simple charge on pollution, firms 
can choose to pay this charge or can avoid all or part of it 
by reducing emissions, and they can reduce emissions in 
whichever way they choose. We can contrast this with an 
emissions standard or a plant-specific consent which will 
generally require the same level of response from every 
firm, taking account of the kinds of techniques that can be 
used to reduce emissions.

In some instances, the flexibility can be over time (when 
emission reductions are made) as well as space (who 
makes reductions). For example, a number of cap and 
trade schemes allow banking or borrowing of allowances. 
A firm might emit more this year through "borrowing" 
an allowance to emit from next year; it then will have a 
reduced number of allowances to emit next year when it 
might choose to install abatement equipment.

In contrasting MBIs with command and control 
instruments, such as the current consenting process for 
industrial emissions, it is important to bear in mind that 
these other approaches can be used more or less flexibly 
also. The consent process can be used to achieve low cost 
reduction by providing flexibility and imposing different 
requirements for different sites, taking account of the costs 
of measures to limit emissions in different locations. 

However, despite the possibility for other policy 
approaches to be relatively efficient, MBIs have an 
advantage that relates to the things that cannot be 
predicted. For example, we might be able to design a 
perfect intervention that controlled waste management 
to exactly the right extent, taking account of costs and 
benefits to society, such that the optimal amount of 
recycling occurs. Given perfect information it could result 
in exactly the same outcome as a well-designed MBI. 
However, what it cannot take account of is the things that 
are not predictable, eg that new markets might develop 
that make recycling more profitable. By using a price 
incentive, MBIs can provide incentives for firms to discover 
solutions that were not thought of beforehand.

An oft-cited example is the SO2 cap and trade scheme 
in the United States, which was expected to result in 
electricity plants fitting emissions control equipment. 
This happened to some extent, but many plants reduced 
emissions by switching to lower sulphur coal, which had 
become cheaper to transport following deregulation of the 
rail industry which had coincided with introduction of the 
cap and trade scheme.79
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Cost-effectiveness
Studies that have compared the costs of environmental 
policy as predicted before and estimated after 
implementation, have shown that predicted cost estimates 
tend to be higher than actual costs in post-implementation 
evaluations, and that this is consistently so for economic 
incentives.80 However, there are also cautionary tales 
for the design of MBIs. Comparative studies will often 
contrast idealised economic instruments with other 
forms of regulation that are imperfectly implemented. In 
practice, some of the theoretical advantages of economic 
instruments can be lost through poor design, including 
following political interference to protect individual firms 
and industries.81 But post-implementation analyses of 
economic instruments have demonstrated that, when 
well designed, a very high proportion of the predicted 
efficiency gains can be achieved.82

The cap and trade scheme introduced to limit SO2 
emissions in the United States limits aggregate emissions 
of SO2 from power and major industrial plants. Individual 
plants are given allowances to emit a limited number of 
tonnes and the total number of allowances sums to the 
size of the aggregate cap. The ability to trade allowances 
ensures that those that can reduce emissions at least cost 
do so, freeing up allowances for them to sell, and those for 
whom it is expensive to reduce emissions can purchase 
allowances. It is estimated that the cost saving attributable 
to formal trading under the US SO2 system versus a uniform 
emissions rate standard was approximately $250m annually 
from 1995–2000, and approximately $784m annually from 
2000 onwards, under a tighter emissions cap.83

The dynamic effects from the use of economic instruments 
results from the introduction of incentives at the margin, as 
discussed above. Where every tonne of waste or air pollution 
or other damage has a cost associated with its output, 
there is a continual incentive to limit damage, whenever it is 
cost-effective to do so. In addition, MBIs can have long run 
effects on investment in specific industries through reducing 
the profitability of firms in sectors that have significant 
environmental effects, while leading to increased investment 
in sectors with low environmental effects.

Revenue raising
MBIs, while primarily aimed at achieving an optimal 
or targeted level of environmental quality, often have a 
secondary effect of raising revenues. Revenues are raised 
either by charges or by tradeble permit systems which are 
initially sold (auctioned) to participants.

There has been considerable interest internationally 
in approaches that shift the burden of revenue raising 
(tax) instruments away from labour, goods and services, 
towards use of natural resources and the environment. 
From a theoretical perspective, this is a good idea when 
it reduces the distortionary effects of the revenue raising 
mechanisms.

Revenue raising instruments are distortionary when they are 
levied on goods, services or income in a way that changes 
behaviour from what it would have been in the absence of 

the instrument. For example, taxes on labour mean that, 
to attract workers, wage rates need to be higher than they 
would be otherwise, and firms employ fewer workers and 
use more of other resources. Changes in consumption 
patterns as a result mean total wellbeing is lower; people are 
not using resources in the most efficient way. 

Given this potential outcome, tax theory suggests levying 
items with low price elasticity of demand (consumption 
does not change appreciably if price rises)84 or to levy at 
a low rate across everything so there is little or no change 
in relative prices. This theory is behind New Zealand’s 
current tax system, including an income tax system which 
aims for all people with the same income to be taxed the 
same amount and for GST to be levied at the same rate 
across all consumption items. 

MBIs for environmental purposes will, however, generally 
aim to be distortionary; they are designed to change 
behaviour. However, when they are correcting externalities 
they may both shift consumption to a more optimal pattern 
and raise revenue which can substitute for that raised by 
distortionary taxes. This is the so-called double-dividend 
of corrective taxes or charges. There is one social dividend 
(benefit) from correcting the externality; there is a second 
social dividend from reducing other taxes (or from 
correcting another market failure). 

For local government, this shift is useful when existing 
tools are distortionary. However, rates are relatively non-
distortionary; they are lump sum payments with little effect 
on marginal decisions because they are unavoidable, short 
of selling a property. 

The issue of hypothecated funds is important to raise in 
this context. This is where, as part of the design of the 
MBI, designed primarily for other purposes, eg to correct 
externalities or to have an incentive effect, the revenues 
are assigned to be used for specific, often related, 
environmental purposes. While there may be arguments 
for doing so in terms of public acceptability, there are 
economic efficiency arguments against such an approach. 
Using an instrument to correct an externality or reach a 
goal at least cost can be economically efficient; limiting 
the use of the revenue to a particular purpose can reduce 
the overall efficiency of the instrument if the expenditure 
is not justified by a market failure of CBA. Decisions about 
the best instrument to meet the original environmental 
purpose should be separated from decisions about the 
best use of the revenues.

Types of instruments 
In this section we discuss the different types of MBI, 
including charges,85 tradeable permits, subsidies and 
deposit-refund schemes.

Charges
Charges are instruments that impose a cost on activities 
or outputs. They are most efficient and effective when the 
charge is levied at the margin, eg per unit of output of a 
pollutant, rather than all firms which emit facing the same 
charge level. 
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As noted above, charges can be introduced to meet 
objectives of: 

• Correcting externalities – setting the charge level equal 
to the estimated marginal cost of damage

• Incentives for changed behaviour – providing 
incentives to limit environmental damage whenever 
there are options available (including limiting 
production) at lower cost than the charge

• Raising revenues – revenues will often be raised 
by instruments aimed at correcting externalities 
or introducing incentives. Instruments can also be 
introduced with the sole aim of revenue raising, with 
the emphasis being on least distortion

Charges can provide incentives to limit environmental 
impacts, but generally they do not provide certainty over 
the outcome. 

Tradeable permits
Tradeable permits are MBIs which introduce markets 
where previously there were none. In New Zealand the 
most well-known example is the Emissions Trading 
Scheme for greenhouse gas emissions. Tradable permit 
schemes come in two main forms:

• Cap and trade, as used in the United States acid rain 
programme

• Credit-based systems, as used in the UK packaging 
and renewables systems

Cap and trade
Cap and trade schemes include a cap (eg total allowed 
emissions from all the emission sources), and the right 
to trade allowances to emit.86 They start with an overall 
limit on emissions (or on levels of some other activity 
or output), for example, a limit on the total greenhouse 
gas emissions from New Zealand in 2008-12. This cap 
on emissions can be translated into millions of individual 
allowances (eg an allowance to emit one tonne of CO2 

equivalent). Under certain conditions (there are penalties 
for not holding allowances equal to emissions, demand is 
greater than supply, and there are no obstacles to trading), 
allowances would be expected to be purchased by firms 
with the highest opportunity cost of emission reduction, 
including the costs of reducing production. Regardless of 
how they were distributed initially, they are expected to 
end up with those who value them most.

An efficient cap and trade scheme would be expected to 
provide incentives for the least cost achievement of the 
emissions cap. Prices of allowances are set in the market 
in the same way as for other commodities. They are 
expected to equal the marginal costs of supply, ie the cost 
of the most-expensive emission reduction option which 
ensured total emissions did not exceed the cap. Under 
competitive market conditions, the level of total emissions 
(and the activities of individual firms) under a cap and 
trade scheme would be expected to be exactly the same 
as if a charge system was used with the same price impact 
as the allowance price.

Firms within the same industry will value allowances 
differently, reflecting their specific costs of using 
substitutes, and they may require different quantities. This 
is the basis of trade. Allowances will be bought and/or 
held by those firms that value them the most. 

The required elements of a cap and trade system are listed 
in the box below. 

Elements of a cap and trade system

The Cap
A cap is essential to the cap and trade system. For 
emissions, a limit is set on total aggregate emissions. 
This essentially acts as a regulatory bottom line above 
which a market can operate.

Unit of Trade
The aggregate limit, eg an overall tonnage limit on 
imports, is converted into individual rights to emit a 
single tonne. These rights or allowances can then be 
owned, bought or sold. The allowances will generally 
be unique, numbered commodities and will be 
specific to a time period, eg a single year. 

Allocation
Individual allowances can be given away initially or 
sold (eg by auction). This has distributional effects 
but is not expected to affect the final market price of 
allowances. The United States SO2 system included a 
mix of both approaches; auctions were useful initially 
in helping firms to identify the market price.

Non-compliance penalties
The market value of allowances is determined by the 
penalty for not holding sufficient allowances. Under 
the United States SO2 system penalties have been set 
at a level approximately ten times the market price of 
allowances.

Compliance period
The compliance period is the time period for which 
the holding (or surrendering) of allowances must at 
least equal the emissions or import levels. Typically, 
this will be a single year, although inter-year trading 
may be possible also. For international greenhouse 
gas emissions trading, the compliance period is five 
years, as defined under the Kyoto Protocol. 

Tracking System
To achieve compliance, and the integrity of the 
system, cap and trade schemes maintain records 
of the individual allowances and who owns them. 
Allowance registries are used to register trades and 
current holdings.

Other elements that can be introduced include the 
ability to trade over time as well as space (banking and 
borrowing), which can further improve the efficiency of 
the system, especially when it does not matter when 
emissions or damage occurs.

Trading schemes work best when the location of emissions 
or other discharges, does not matter. This applies most 
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clearly with CO2 emissions which are very long-lasting and 
which mix thoroughly in the atmosphere. For SO2 there is 
some transport of emissions in the air, but the molecules 
are short-lived in the atmosphere such that the location 
of emissions does matter. Despite this, the SO2 cap and 
trade schemes in the United States have been regarded as 
successful because there were reductions in effects in all 
locations and significant reductions in costs.

Credit-based systems
A credit-based system works to encourage desired 
activities or outcomes rather than placing a limit on 
undesirable outcomes. Allowances are not distributed 
initially, rather, they are created. The UK packaging 
recycling system is based around tradable recovery notes, 
generated when a volume of waste is recycled. These 
are used to demonstrate compliance with an obligation 
to achieve targeted rates of recycling. Similarly, the UK’s 
Renewables Obligation enables companies that generate 
a MWh of electricity from renewable sources to produce 
a Renewable Obligation Certificate that can be purchased 
and used to demonstrate compliance by local electricity 
suppliers with renewable supply targets.

GHG trading schemes under the Kyoto Protocol include 
a mixture of cap and trade (emissions trading) and 
credit-based systems ( joint implementation and the 
clean development mechanism, both of which involve the 
calculation of emission reductions associated with specific 
projects).

Credit-based systems can be highly complicated because 
of the need to establish a counter-factual, ie a scenario of 
what would have happened without crediting. This has led 
to very significant transaction costs in defining levels of 
reduction from greenhouse gas-reduction projects. To define 
a reduction requires, for example, the definition of levels 
of expected energy efficiency improvement in an industry 
alongside the specific achievements of an individual firm. 

In contrast, examples such as the recycling and 
renewables schemes noted above, are introduced far more 
readily, because the counter-factual is assumed to be no 
recycling and no renewables generation.

Economic effects of charges and tradable permits
The economic effects of taxes/charges and tradable 
permits are broadly equivalent. They both introduce 
a cost at the margin. This affects prices and levels 
of consumption of a product, or provides incentives 
for actions to limit the liability to the charge or the 
requirements for allowances. 

The decision on which approach is preferable can be 
reduced to whether the desired outcome is certainty 
over price or environmental outcome. The New Zealand 
emissions trading scheme has produced certainty of 
outcome, measured by one criterion: compliance with 
commitments. However, emission rates in New Zealand 
have risen significantly because the cap and trade scheme 
was not a closed system. Rather it allowed purchase of 
allowances from: 

• Credit-based schemes which were very low cost 
because of the collapse in global demand following 
the global financial crisis, and because the verification 
controls to ensure additionality of emission reductions 
were not sufficient to do so 

• Excess allowances held by countries which were 
over-supplied initially (so-called "hot air") 87 

This experience with the emissions trading scheme has 
somewhat tarnished the perception of tradable permit 
schemes. However, they remain highly efficient and 
effective instruments, especially when specific outcomes 
are desired at least cost.

Subsidies
Subsidies provide financial rewards for particular 
activities or outcomes. Subsidies can be used to reward 
outcomes, eg pollution levels that are less than some 
specified amount, or to reward specific actions, eg 
electricity generation from renewables or the installation 
of insulation. The incentive effect on firms should be the 
same if being rewarded $10 for reducing a tonne of waste 
or being penalised $10 for disposing a tonne. There are a 
number of concerns with the use of subsidies, compared 
to instruments which place costs on externalities.

• When used to reward particular activities, they do 
not provide incentives for the least cost means for 
achieving a specific outcome. For example, subsidies 
for renewable generation do not provide incentives 
for other means to reduce emissions such as energy 
efficiency. 

• When used to reward specific outcomes, such as 
pollution levels less than some specified amount, 
there is a risk that this will reward business-as-usual 
activities. There is a need to define a counter-factual 
against which future emissions can be compared. In 
the above waste example, the firm may be rewarded 
for reductions it planned to make anyway. 

• They can result in increases in total consumption. 
Using the waste example again, despite having the 
same overall output in the short run, the subsidised 
firm is better off than the equivalent firm facing a 
charge on every tonne of waste. Under a charge, the 
higher waste-producing industry becomes a less 
attractive investment because of lower total returns on 
investment across the industry. This effect does not 
occur with a subsidy.

The reason for using a subsidy rather than a charge might 
be based on some assessment of the existing nature of 
rights. If it is perceived that firms have a right to pollute, 
then paying them to reduce their emissions might be 
appropriate. However, if firms do not have such a right 
— rather the community has a right to clean air — then 
using a charge is more appropriate. This raises difficult 
issues over when something (be it a specific authorisation, 
established practice, or implicit encouragement) should 
be treated as a "right", a "privilege" or as simply an existing 
state of affairs.
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Combined charges and subsidies
Some instruments combine charges and subsidies. These 
include deposit refund schemes and feebates.

Deposit refund schemes
Deposit refund schemes involve the payment of a deposit 
when a product is purchased. The deposit is repaid when 
the product is returned after use. This system can provide 
a strong financial incentive for returning products to a 
centralised facility to better ensure product reuse, safe 
disposal or recycling. Karen Palmer and Margaret Walls 
describe them as equivalent to a product tax-recycling 
subsidy instrument:88 

consumers pay a deposit (tax) on a container at the 
time of purchase and receive a refund (subsidy) equal 
to their initial deposit when they return it for recycling. 
The combination of product tax and recycling subsidy 
gives firms the incentive both to produce less output 
and to substitute recycled inputs for virgin inputs in 
production, and it gives consumers the incentive to 
consume less and recycle more.

A tax-subsidy combination can be an efficient instrument. 
Although, in theory, the ideal policy instrument to tackle 
waste is a Pigouvian tax, ie a disposal charge equal to 
the marginal damage cost of disposal, where there is a 
possibility of unauthorised tipping,89 or barriers to optimal 
outcomes exist, analysts have suggested that the ideal 
instrument is some combination of a product tax and a 
recycling subsidy.90 This combination can provide the 
desired incentives for input substitution91 and output 
reduction92 that a disposal charge might only produce in 
theory. The product charge can ensure that purchasers 
of products pay a differential amount depending on the 
recyclability of the products, and the recycling subsidy can 
change the relative price of recycling and landfill without 
the incentives for unauthorised tipping.

Depending on input assumptions, recent analyses in New 
Zealand have suggested either high net costs93 or high net 
benefits.94

Feebates
Feebates are designed to combine elements of both a 
charge (fee) and a subsidy (rebate). Generally, they have 
been applied to different categories of passenger vehicle. 
Vehicles are charged a first registration fee that varies 
with the fuel economy (or CO2 intensity) of the vehicle. A 
point is defined in fuel economy or CO2 intensity terms; 
vehicles that perform worse than this pay a fee and those 
that perform better than this receive a rebate. An example 
is shown in Figure 10.5 relating to a variable acquisition 
fee. Vehicles that have a fuel economy that is better than 
6 litres/100km receive a rebate on their vehicle purchase 
costs of up to $3,000; those worse than 6 litres/100km pay 
a fee up to a maximum of $4,500 at 15l/100km.

These schemes can be designed to be revenue neutral. 
By taking account of the expected number of vehicles in 
different size classes, the amount collected in fees can be 
equal to the amount offered in rebates.

Feebates can be effective in changing behaviour, 
depending on the level of fees/rebates.95 However, often 
to achieve a reduction in emissions, very large transfers 
of wealth take place within the economy, from purchasers 
of fuel-inefficient to purchasers of fuel-efficient vehicles. 
Some analyses of feebate schemes have noted some 
adverse or perverse incentives, including a French scheme 
found to have:

• A rebound effect – an increase in vehicle kilometres 
travelled as the cost per kilometre decreases for fuel-
efficient vehicles

• A fleet size effect – a change in emissions due to a 
larger fleet. Because small fuel-efficient vehicles are 
now cheaper, more cars are purchased in total96

An analysis of a scheme operating in Ontario also found, 
despite a significant shift in car purchases, there was an 
estimated net increase in emissions.97 

Nudges
Recently, behavioural economists have provided more 
direct input to policy design in the form of "nudges"98 

Figure 10.5: Example feebate scheme 

Fe
eb

at
e 

($
/v

eh
ic

le
)

Fuel economy (litres/100km)

$5,000

$4,000

$3,000

$2,000

$1,000

$0
0 1 2 3 4 5 6 7 8 9 10 11 12 13 14 15

$-1,000

$-2,000

$-3,000

$-4,000



10: RESOURCE MANAGEMENT LAW REFORM AND ECONOMICS 177

which try to alter people’s behaviour in a predictable way 
without changing their economic incentives.99 Nudges 
have a normative basis, which Thaler and Sunstein100 term 
"libertarian paternalism" – preserving people’s liberty while 
trying to influence their behaviour to "make their lives 
longer, healthier, and better."101 Nudges have started to 
enter the policy vocabulary in New Zealand.102

Regressivity
MBIs can be regressive. This is defined as when a tax or 
other policy measure imposes a greater cost (relative to 
their income or wealth) on the poor than on the rich. This 
occurs when low income households or individuals are 
less able to avoid the costs imposed, or are more likely to 
be subject to it.

This is a potential outcome of instruments aimed at 
improving the emissions from the vehicle fleet, because 
older, lower-priced vehicles tend to emit more. Research 
in New Zealand prior to the introduction of emissions 
regulations identified a number of possible effects, with 
potentially vulnerable population groups identified as older 
people, families with children, low income households, 
Māori households, Pacific households, people with 
disabilities, and young people.103

Similar issues apply when lower income households have 
older heating or cooking equipment, and other household 
appliances, which are less efficient than newer appliances. 
Households will face greater relative increases in energy 
costs, including the impacts of emission charges.

To counteract these effects, recent subsidy programmes 
have been introduced, aimed at insulation and clean heat 
for lower income households.

MBIs in New Zealand
There are few uses of MBIs for environmental or resource 
management purposes in New Zealand. There is no 
generic legislation which enables their introduction, 
and the Constitution Act 1986 (Section 22) states that 
the Crown can only levy a tax by or under an Act of 
Parliament. The definitions of a tax under New Zealand 
law are that it is: 104

• Compulsory 

• For public purposes 

• Enforceable by law (you can be prosecuted if you do 
not pay)

Regardless of whether something might be defined as a 
fee or charge, if there is no relation between the amount 
paid and a service provided, and it meets these other 
criteria, it is defined as a tax.105 Thus, most examples of 
MBIs introduced in New Zealand have been under new 
legislation, including:

• The Emissions Trading Scheme under the Climate 
Change Response (Emissions Trading) Amendment 
Act 2008 and amendments

• The waste disposal levy under the Waste Minimisation 
Act 2008

• The Individual Transferable Quota (ITQ) system for fish 
stocks, originally under the Fisheries Act 1983

Analysts have noted that the RMA allows the use of some 
economic instruments, although it does not particularly 
encourage or facilitate these mechanisms. One example 
under the RMA is the trial with a nitrogen discharge permit 
trading scheme at Lake Taupo.106 

In addition to the RMA, the main statutory instrument 
that defines the ways in which regional councils can 
or cannot use economic instruments is the Local 
Government Act 2002. 

Resource Management Act
The RMA was drafted during a time in which there was 
considerable interest in the use of economic instruments 
for environmental purposes. The original section 32 of 
the RMA stated that local government must consider 
alternatives and assess the benefits and costs of 
objectives, policies, rules and other methods. It should 
have regard to other means including "… the provision 
of information, services, or incentives, and the levying 
of charges (including rates)". Although this had required 
regional councils to consider economic instruments, it is 
not clear that it empowered them to use them;107 there 
were no sections of the Act that provided any clear tools. 
An amended version of section 32 removes the explicit 
reference to charges and incentives, stating only that local 
government should "…examine whether the provisions in 
the proposal are the most appropriate way to achieve the 
objectives."

Under section 24, one of the functions of the Minister for 
the Environment is "the consideration and investigation 
of the use of economic instruments (including charges, 
levies, other fiscal measures, and incentives) to achieve 
the purpose of this Act."

One more targeted channel for using economic 
instruments under the RMA is the provision for introducing 
financial contributions. This tool is discussed further below. 

Financial contributions
Section 108 of the RMA states that a resource consent 
may require a financial contribution to be made. This might 
include payment of money or a land contribution (or some 
combination of the two). Financial contributions may be 
required for various purposes, including:

• Offsets—providing funding for positive measures to 
improve the environment to offset adverse effects

• Compensation—to mitigate adverse effects on the 
environment of use and development 

This is potentially a means for their introduction locally, but 
financial contributions are being phased out, and will not 
be used after 2022.108

Offsets
Offsets are mechanisms that allow environmental damage 
in one location to be compensated by environmental 
improvements in another location. They are a form of 
transferable or tradable permit. An offset requirement 
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might measure the level of residual damage associated 
with an activity, eg biodiversity loss; a project would then 
be required to improve biodiversity elsewhere by the same 
amount, in some other location, using some agreed metric. 
Variants of this basic approach are those that:

• Required the offset to have a greater positive effect on 
the environment (net gain)

• Are fully tradable, eg a market for offset credits rather 
than being project-specific

In New Zealand, biodiversity offsets or biobanks109 have 
been the offsets discussed most, including guidance on 
best practice.110 The guidance has discussed the potential 
use of offsets under the RMA, the Crown Minerals Act 1991 
and the Conservation Act 1987.

Transferable permits
There is limited current potential for the establishment 
of transferable or tradeable permits under the RMA. In 
general, consents are transferable between landowners 
(consents run with the land), but not between types of 
activity or locations.111 Currently there are three main ways 
in which transfers can occur:

• Coastal permits allow holders to use coastal areas for 
specified purposes (section 12 RMA), and they may be 
transferred to another person, but not to another site, 
unless the consent or a regional coastal plan expressly 
provides otherwise (section 135)

• Permits for damming or diverting water may be 
transferred only to owners or occupiers of the same 
site. Other permits, eg for taking water, may be 
transferred only if allowed in a regional plan and 
approved by the consent authority (section 136)

• Discharge permits may be transferred to other sites, 
if this is allowed in a regional plan, and provided 
the transfer will not reduce environmental quality 
(section 137)

The Waikato Regional Council introduced a nitrogen 
discharge allowance trading system by a rule which 
classified nitrogen-leaching farming activities as controlled 
activities.112 Historical data was used to define a permitted 
level of discharge from a specific land area, but these 
permitted discharges could be traded subsequently to 
enable an increase in the permitted discharge at one site, 
balanced by a reduction at another site.

Tradeable permits are an effective means for ensuring 
that environmental goals are achieved at least cost or for 
improving the efficiency of resource use by ensuring it 
is used by those who value the resource most highly. In 
contrast, water permits currently provide water rights to 
those who first applied for them. 

Rates
The powers to set and assess rates (property charges 
used to raise council revenue) are derived from the Local 
Government (Rating) Act 2002. There are two possible 
ways in which rates might be used to influence behaviour: 
differential and targeted rates. However, neither provide a 

clear basis for introducing MBIs with the characteristics as 
discussed above.

The New Zealand Society of Local Government Managers 
advises that differential rates might be applied where there 
are differences in:113

• Levels of service – if one group receives a higher level 
of service, or a higher share of benefits, then it should 
be charged more (this is one of the main reasons 
that section 101(3) of the Local Government Act 2002 
requires a consideration of benefit)

• WTP – if one group is willing to pay more than another 
group, a council might determine that that group 
should pay a higher rate

• Cost – if the cost of providing a service to one group is 
higher than for others, they should pay more

Targeted rates can be used to raise revenue for specific 
purposes from specific households who benefit from a 
service. They cannot be easily modified into a charge 
that targets specific outcomes or incentivises specific 
behaviours. 

Subsidies
At the national level subsidies have been used to 
encourage activities including purchase and installation 
of insulation and clean heat. These subsidies have been 
estimated to provide positive net national benefits.114

Grants or subsidies are used by local authorities in a 
reasonably routine way. Examples include payments to 
community organisations such as environmental grants, 
tourism trust funding, iwi funding, sports clubs, cultural 
groups, community events, and passenger transport 
subsidies.

Subsidies can provide marginal incentives. For example, 
payments might be made per unit improvement in 
environmental quality or unit reduction in impact. For 
example, an environmental fund could be used to reward 
environmental improvement at specified sites or for 
particular habitats.

As noted above, generally subsidies are less economically 
efficient than other MBIs because they do not provide 
incentives for the full range of activities that can limit 
environmental impacts. This is because typically they are 
used to reward activities rather than outcomes. They might 
be used in a more efficient way through payments for 
marginal improvements in environmental outcomes.

This mechanism appears to be relatively simple to adopt 
and requires that the council publishes the basis on which 
the funding is available. Ideally this would be specified in 
a way that provided a marginal effect. It also requires an 
effective measurement and monitoring system to assess 
eligibility.

One risk with this approach is that the demand for subsidy 
payments can be much greater than the revenue available. 
Where this is a risk, there are alternative ways to distribute 
funds, including the use of auctions to distribute funds 
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to those that bid, for example the greatest amount of 
environmental improvement per dollar allocated.

Summary: the role and potential for MBIs
MBIs can provide incentives for the optimal allocation of 
natural resources, including damage to the environment. 
This is achieved when a charge (or tax) is levied on 
resource use (or its associated effects) equal to the 
marginal external cost. This ensures the private costs 
of resource use (ie those borne by the resource user) 
are equal to the full (social) costs to the community of 
that resource use. This approach does not guarantee a 
particular environmental outcome as it is uncertain how 
the company (or individual) facing the charge will respond.

MBIs can also be used to provide incentives for specific 
outcomes, eg by raising a charge to a level which changes 
behaviour sufficiently, or by using a tradable allowance or 
permit scheme in which a limited number are available 
on the market. The number available determines the total 
environmental impact, while the price to achieve this 
outcome is not initially known. 

MBIs can achieve targeted outcomes at lower cost than 
other regulatory interventions because they provide 

flexibility in how outcomes are achieved, including who 
takes action and by how much. 

3. Conclusions
In this chapter I have described the underlying 
philosophy which guides the application of economics 
to environmental and natural resource management 
decision making. Economics is largely a positive or 
descriptive discipline, but when it is combined with 
decision criteria such as maximising aggregate community 
wellbeing (or Kaldor-Hicks efficiency), it can be used 
to address normative questions: what decision option 
will produce most community wellbeing. CBA is the 
practical application of this decision criterion and usefully 
should be the focus of decision analysis in any resource 
management system.

In this chapter, I have also discussed how MBIs can 
provide incentives for optimal resource use or for 
achieving targeted environmental outcomes at least 
cost. MBIs should be available to resource managers at 
local and national levels to better ensure the resource 
management system maximises community wellbeing.

Lake Taupō
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1. Introduction
Natural capital is essential for intergenerational wellbeing: 
without a healthy, vibrant and resilient environment, 
economic and social sustainability are impossible.1 Laws 
to conserve natural capital have a relatively recent history 
(compared with commercial and property law) and have 
not yet developed sufficiently to avert disastrous climate 
change, biodiversity loss, soil degradation, water pollution 
and depletion of the marine environment. There is an 
urgent need for novel institutions and mechanisms that 
achieve effective management of natural capital stocks if 
society is to avoid very serious impacts on wellbeing.2

Systemic failures in current institutions are most clearly 
indicated by natural capital depletion caused by human 
activities associated with land use intensification. This 
has mostly occurred on private land but depletion is also 
evident on Crown leasehold land, Māori land and parts of 
the conservation estate subject to commercial uses such 
as ski fields, mining and grazing. However, ubiquitous 
introduced pests are the primary cause of natural capital 
depletion where natural capital is largely intact, such as 
on public conservation land. Thus there are two largely 
separate systemic problems to address:

• How to protect natural capital from land use 
intensification 

• How to control or eradicate introduced pests causing 
biodiversity loss

This chapter is focused entirely on the former. It aims 
to identify changes that will enable our environmental 
management system to effectively protect natural capital 
on land and in fresh waters from depletion by human 
activities.

2.  Why does the environmental 
management system fail?

The effects on natural capital of land use intensification are 
managed via plans and associated rules mandated by the 
RMA. However, rules and their effectiveness are limited by 
the power of vested interests to soften them, to constrain 
compliance, monitoring and enforcement, and set key 
parameters so low that the public interest in maintaining 
natural capital is undermined. The result is ongoing 
cumulative loss.3 This is a worldwide problem: societies 
have yet to devise robust systems for the sustainable 
management of collectively owned public resources. 

Environmental outcomes are shaped by the distribution 
of power among stakeholders and mediated through 
phenomena such as the collective action problem, agency 
capture,4 bureaucratic slippage and political patronage.5 
This can result in the regulated community controlling 
environmental reporting, regulatory decisions, rules and 
key parameters for economic instruments in ways that 
serve the interests of the regulated community rather 
than the interests of the public.6 Examples can be found in 
biodiversity and freshwater management under the RMA, 

the setting of key parameters for the Emissions Trading 
Scheme and the fisheries Quota Management System.

3. Three potential solutions
Systems for environmental management must be 
resilient to debasement by vested interests if they are 
to be effective. It is clear that our primary environmental 
legislation lacks such resilience7 and ways to achieve 
resilience have recently become the subject of innovative 
policy proposals aimed at addressing environmental 
management challenges posed by the political economy. 
Approaches include:

 1.  Strengthened environmental reporting and 
accountability mechanisms to promote effective 
corrective action8

 2.  Statutory buffers such as targets, ten-year plans 
extended annually by one year to push policy 
decisions beyond the electoral cycle and an 
independent commission to limit the influence of 
vested interests and partisan politics9  

 3.  Economic instruments within the tax and 
redistribution system to provide social and economic 
benefits sufficient to bring stakeholder interests 
towards alignment and embed core concepts within 
societal norms10 

Reporting and accountability
Rising greenhouse gas emissions, biodiversity loss and 
water quality deterioration are described in authoritative 
and compelling state of the environment reports. These 
have precipitated rhetoric and actions that are more 
symbolic than corrective, such as the NPS for Freshwater 
Management and the Emissions Trading Scheme. Stronger 
reporting and accountability structures must surely help 
build commitment and resilience, but are unlikely to be 
sufficient to alone ensure more than marginally better 
outcomes.

Statutory buffers
The proposed zero carbon legislation depends on 
bi-partisan support for future success, and it remains to 
be seen whether or not vested interests will undermine 
it by wining softer targets and public subsidies for 
emissions-intensive businesses. Also, it is difficult to see 
how the particular commitment devices in the Carbon 
Zero legislation could be applied more broadly across 
the environmental management system. However, those 
devices are compelling and deserve consideration for 
more general application.

Aligning stakeholder interests 
Bringing diverse stakeholder interests towards alignment 
via economic and social benefits underpins New 
Zealand’s occupational health and safety (OSH) and 
accident compensation system (ACC). While imperfect, 
these systems generally succeed in allocating charges 
according to risk, and the declining national accident 
rate is testimony to the effectiveness of incentives in 
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embedding safety within societal norms. Furthermore, 
the social and economic benefits have brought 
sufficient alignment of stakeholder interests to make the 
systems remarkably durable, if not fully impermeable to 
undermining by vested interests. Stephens et al suggested 
that principles underpinning the ACC system, if applied to 
the environmental management system, could add both 
effectiveness and resilience.11 However, these principles 
require the implementation of economic instruments that 
would curtail subsidised and untaxed capital gains for 
landowners. Vested interests are not likely to agree to this 
any more willingly than they accepted the loss of public 
subsidies for workplace morbidity costs brought about by 
the ACC and OSH systems. It will be a struggle to win a 
sufficient electoral mandate for implementation.

While none of these three approaches seem likely to be 
overwhelmingly successful, they are complementary. 
Each offers something to confer resilience and provide 
enduring effectiveness. However, the ACC/OSH approach 
seems to offer most potential for effective environmental 
management and that is what the remainder of this 
chapter explores.

4.  Our tax system exacerbates 
misalignment of private and public 
interests

Stephens et al suggest that the RMA has failed to maintain 
natural capital because its core mechanisms (ie regulatory 
plans and consents constrained by bottom lines) put 
environmental protection in direct conflict with vested 
interests who seek economic benefits gained by activities 
that deplete natural capital.12 Conflict is exacerbated by 
the tax system, which charges very little for depletion of 
natural capital (royalties on oil and minerals only), and 
allows deductions for expenses incurred in achieving its 
depletion while much of the economic benefit is captured 
in non-taxable capital gains. This creates irresistible 
economic incentives for private interests to undermine 
the protection functions of plans and rules, to pressure 
government agencies to ignore non-compliance and to 
soften accountability mechanisms such as environmental 
reporting. It also distorts investment away from human 
capital and towards environmentally damaging activities 
that result in capital gains, high levels of pollution and 
biodiversity loss. This leads to an economy weighted 
towards environmentally consumptive/depleting 
commodity volume production (such as milk, logs and 
hamburger meat) rather than sustainable high value-
added production (such as mānuka honey products, 
technology, film and eco-tourism) that support high value 
employment. 

Given the role of misaligned private and agency interests 
in the failure of our environmental management system, 
a remedy must include novel institutions that better align 
public and private interests in maintaining natural capital. 
This could be achieved in part via reform of our tax system 
that:

• Removes perverse incentives 

• Implements polluter-pays mechanisms

• Transfers some of the economic benefit gained from 
natural capital depletion to landowners who have 
maintained natural capital

• Promotes sustainable economic growth 

Brown and Stephens conceived of an environmental 
management system based on environmental trading 
schemes, enabled by regulated bottom-lines and 
underpinned by an environmental footprint tax that aims to:13

 1.  Promote resilience, durability and effectiveness of 
the environmental management system by aligning 
stakeholder interests via economic and social 
benefits

 2.  Embed nature and natural capital concepts within 
societal norms and the information systems that 
govern decision-making

 3.  Maintain natural capital on private land via a 
combination of plans, rules, bottom lines trading 
schemes and economic incentives

System effectiveness, durability and resilience
Resilience to undermining by vested interests should 
arise from economic and social benefits that draw diverse 
stakeholder interests towards alignment. This expectation 
is based on experience with the OSH and ACC system. 
Economic benefits would accrue from efficiencies 
provided by trading schemes, lower wage costs achieved 
by recycling environmental tax revenue to lower 
productivity-limiting taxes (ie income tax, company tax 
and GST), lower property prices driven by environmental 
taxes and expanded business opportunity arising from 
strong environmental credentials and lower wage costs. 
Social benefits would arise from a fairer, more broadly-
based tax system that facilitates reduced wealth inequality, 
particularly for Māori who would receive payments 
for maintaining natural capital on their large areas of 
undeveloped land. 

Embedding nature within societal norms
The concept of an environmental footprint tax requires 
landowners to engage with the effects of diverse land uses 
on natural capital, and it incentivises them to consider 
opportunities to lower tax liability by reducing adverse 
effects. This should promote the embedding of natural 
capital concepts and associated information within the 
societal norms that govern decision-making in much the 
same way that ACC levies and OSH health and safety 
plans have embedded safety concepts. At a national level, 
the property-scale data acquired to operate the system 
could contribute much to the natural capital accounting 
and state-of-environment reporting that should inform 
policy decisions. An environmental footprint tax is 
considered in more detail below.

Maintaining natural capital
The retention of natural capital can be incentivised both 
by environmental footprint tax rates (which increase with 
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its depletion) and by trading schemes that drive efficient 
use of natural resources. Statutory plans need to define 
prohibitions (ie what must be avoided), set the bottom-line 
caps for trading schemes, and specify the rules for issuing 
resource consents. A consent would confer the right to 
participate in resource trading in order to acquire or sell 
resource units. 

The essential elements of the system sketched out above 
would include:

 1. A statutory planning framework to define: 

  a.  What must be avoided

  b.  What may be allowed subject to environmental 
bottom lines

  c.  The rules and process for issuing consents to 
acquire resource allocations

  d. Specifications for environmental reporting 

 2.  Resource cap and trade schemes for important 
and measurable environmental features such as 
greenhouse gases, nitrate entering natural waters 
and water takes

 3.  A footprint tax designed to put a price on depletion 
of environmental features (such as biodiversity and 
soil and water quality) that cannot be satisfactorily 
managed via cap and trade schemes 

Trading schemes are important because they enable the 
most economically efficient use of a resource, while the 
cap provides certainty about the level of use or pollution 
allowed. They can also contribute to achievement of 
economic and social goals beyond environmental 
protection. For example, the allocation of tradeable units 
can be designed to help redress wealth inequalities 
arising from foregone development opportunities (eg. 
Māori owners of undeveloped land). Also, royalties can be 
charged to provide a return to the public for environmental 
goods consumed.

Trading systems rely on simple environmental commodity 
measures of the resource as the currency of exchange 
(tonnes of carbon, litres of water, kilograms of nitrogen 
etc.). Units must have equal value within specified areas 
and time periods. However, many critically important 
dimensions of natural capital defy measurement in simple 
commodity units: biodiversity, soil health and water 
quality are examples. Proxy currencies such as land area, 
soil compaction and coliform counts respectively are 
inadequate for trading; they facilitate nominal accounting 
but omit, obscure, or conceal important features and non-
interchangeabilities.14 In any exchange, a characteristic 
not counted is protected only by chance, which facilitates 
its loss. The public interest in maintaining difficult-to-
measure environmental characteristics is better served by 
a system of permissions and depletion charges than by 
fundamentally flawed trading schemes. This is the function 
of an environmental footprint tax: to charge a price for 
natural capital consumed and to pay for the maintenance 
of what remains. 

5.  Policy objectives and revenue 
goals

How much should we charge for the consumption of 
natural capital? This choice is shaped by the policy 
objectives to be achieved, revenue goals, and impacts on 
sector interests. A range of policy objectives, ranked (low 
to high) by ambition and the revenue required to achieve 
them might include:

 1.  Raise environmental awareness by signalling the 
potential for land-based environmental taxes to be 
imposed at some future time

 2.  Raise awareness and influence behaviour with a low 
rate tax only on land with the most extreme loss of 
natural capital

 3.  Discourage all environmental degradation and slow 
land-based property price inflation by lightly taxing 
all land according to the degree of natural capital 
depletion

 4.  Discourage all environmental degradation, 
encourage its maintenance and halt developed 
property price inflation by moderately taxing all land 
according to the degree of natural capital depletion 
(as in 3 above) with the addition of rebates payable 
for sustaining natural capital

 5.  Redress landowner wealth inequality arising from 
development opportunities foregone (covenants, 
Māori land etc) and deflate developed property 
prices with high tax rates on developed land and 
high rebates on undeveloped land

 6.  Promote economic growth by recycling 
environmental tax revenue gained from high 
environmental tax rates in order to reduce or 
eliminate productivity-limiting taxes

 7.  Reduce or eliminate productivity-limiting taxes and 
increase gross revenue from environmental taxes 
in order to help fund growing future expenses such 
as superannuation, healthcare and climate change 
mitigation

Some sense of the potential magnitude of revenue 
involved can be gleaned from Coleman and Grimes.15 
If, in 2006, environmental tax revenue was around 1% 
of privately owned land value, then total revenue would 
have been around $4.6 billion, or around 20% of income 
tax revenue. This should be sufficient to achieve objective 
4 above, but probably not objective 5. Higher tax rates 
(providing revenue probably around 2-4% of land value) 
would be required to achieve objectives 6 and 7.

6.  The environmental footprint tax in 
more detail

An environmental footprint tax is a form of land tax, set 
according to the likely degree of natural capital depletion 
identified from satellite imagery. It would be internationally 
novel, although its potential was explored during property 
tax reform discussions in Germany.16 
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In order to give effect to the government’s promise not 
to tax the family home, the tax could have a threshold, 
in that it would only be payable by land owners whose 
environmental footprint exceeds that of a family home 
and basic section. In this way, an ordinary family home 
and adjacent land could be excluded, but not the family 
lifestyle block or farm. The tax would normally be paid 
annually, but could be accrued and paid from sale 
proceeds if means-testing shows that an annual payment 
is unaffordable (for example, for retirees). 

While the most prominent role of the footprint tax is to 
enable improved environmental outcomes by implementing 
the polluter-pays principle, more fundamentally it would 
bring stakeholder interests in natural capital retention 
towards alignment, and embed nature and natural capital 
concepts within societal norms. It would achieve this 
alignment by mitigating costs to landowners via rebates, 
generating reductions in other taxes, broadening the 
tax base, more fairly distributing the tax burden across 
different sources, promoting value-added economic growth 
and mitigating both wealth inequality and property price 
inflation. It might also be among the least disliked of other 
possible tax initiatives due to its:

• Reasonableness (charging something for 
environmental impacts – the idea that a Polluter or 
user should pay)

• Highly progressive nature (the land area owned 
and the intensity of its use are, with some important 
exceptions, generally correlated with wealth)

• Ability for landowners to manage and control 
their personal tax liabilities via good land use and 
management actions

• Ability to reward people for good stewardship with 
reduced rates and rebates, not just penalise them for 
bad ones

• Benefits to Māori provided by rebates associated with 
low-intensity land uses

• Potential to complement and fill coverage gaps in the 
Emissions Trading Scheme (particularly for agricultural 
activities)

• Relatively small compliance or transaction costs for 
taxpayers

An environmental footprint tax would have variable 
impacts on property values and no impact on low net 
worth individuals. It would depress the value of large, 
intensively developed properties, while increasing the 
value of undeveloped land. Thus owners of large and/
or intensively developed property would likely be most 
detrimentally affected. Coleman and Grimes note that in 
2006, over 96% of households in the lowest net worth 
quintile do not own a home.17 These households would 
therefore not be liable for the footprint tax. However, they 
would benefit from any reduction in GST or income tax 
facilitated by the footprint tax.

The tax levied on a property would be calculated as 
footprint depth (expressed in dollars) times land area 

(hectares) in each category summed across the entire 
property, less the untaxed per-landowner footprint 
allowance representing the family home. Of course, what 
constituted a "family home" would need to be defined, but 
that is a problem of policy detail rather than a conceptual 
difficulty. For example, an allowance equivalent to 1000m2

 

of impervious surface would effectively exempt the family 
home and some associated land and infrastructure. 

7.  What is an environmental 
footprint?

An environmental footprint is a simple measure of what 
natural capital is present on a parcel of land. This is 
generally a consequence of how the land has been used. It 
has two dimensions: 

 1. Land area (in hectares) 

 2.  Footprint depth, which increases with the likelihood 
of natural capital depletion associated with visible 
land cover and its use. It is represented by increasing 
tax rates per hectare (in dollars) 

Footprint depth can be negative, if land provides net 
environmental benefits such as carbon sequestration, 
biodiversity maintenance, or the provision of ecosystem 
services, because natural capital is largely intact. In this 
case, a tax rebate would be provided to the landowner. The 
rebate provides an incentive for landowners to manage 
land in ways that retain intact natural capital.

The table below illustrates 11 possible categories of 
footprint depth, based on visible land cover and use 
characteristics that indicate the likely level of natural 
capital depletion. These characteristics would probably 
need to be determined largely through remote satellite 
imagery,18 supplemented by ground truthing and aerial 
photography as necessary. As mentioned above, the 
annual environmental footprint tax levied on a property 
would be depth (expressed in dollars) multiplied by land 
area (hectares) in each category summed across the 
entire property, less the untaxed per-landowner footprint 
allowance (representing the family home). The spatial 
scale at which footprint depths would be estimated would 
depend on the pixel size of the imagery used. Free or 
low-cost imagery would allow estimation of 10m x 10m 
units, while more costly commercially available imagery 
would allow estimation at <1m2 units. This is much higher 
resolution than seems necessary.

The single-tier taxation system could be expanded into a 
two-tier system, as shown in the table below. Under the 
single-tier system, there would be a single tax rate for 
each category. Land categorisation would be exclusively 
the role of the tax authority and there would be negligible 
transaction cost to the landowner. However, incentives for 
sustainable land management would be stronger under 
a two-tier system with multiple tax rates per category. 
Under the two-tier system, the default setting would be 
the top rate, but the landowner would be eligible for a 
lower rate (or higher rebate) if it can be demonstrated that 
key standards have been met (a discretionary transaction 
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cost). In this way, tax rates would reflect performance 
standards rather than activity-based classifications. For 
example:

• Green-roofed19 buildings could have a lower tax rate 
than conventional roofing, to reflect their reduced 
runoff

• Pasture that is managed so as not to exceed specified 
nitrogen loss and/or soil compaction standards could 
attract a lower rate than pasture on that releases 
greater quantities of nitrogen

• Fully de-stocked riparian vegetation could attract a 
higher rebate than riparian vegetation accessible to 
stock

• Native vegetation with permanent legal protection 
(such as through a covenant) could attract a higher 
rebate. There could also be rebates for land that is 
destocked and receives a defined level of management 
of pests and weeds

Nitrogen loss, soil compaction and health, greenhouse gas 
emissions, stocking rates, fencing standards, conservation 
management standards and legal protection standards 
could be among the variety of factors that might be used 
to define tier 2 sub-categories associated with more 
favourable tax rates.

8. Footprint depth categories
Category 1 in Figure 11.1 describes land where natural 
capital depletion is most extreme: artificially impermeable 
surfaces (such as paved roads and buildings) that cannot 
support the most basic of ecosystem services (such as 
photosynthesis, water purification, or soil formation). Land 
uses associated with this category rely on ecosystem 
services elsewhere to assimilate wastes and other harms 
produced on-site. Green roofing mitigates reliance on 
ecosystem services elsewhere and so could be a tier 2 
sub-category associated with a reduced tax rate.

Category 2 includes highly disturbed artificial surfaces 
such as cultivated soil, clear-felled forest, unpaved roads, 
mines and quarries. These may retain some capacity for 
photosynthesis and infiltration, but most wastes are not 
contained on-site, and their export exceeds assimilative 
capacity leading to pollution and contamination offsite. 
However, rigorous waste management systems that 
contain wastes on-site could define a tier 2 sub-category 
with a lower tax rate. Category 3 captures intensively 
grazed pasture, which is a net exporter of nitrate and 
greenhouse gas wastes. These "deep" footprint categories 
are associated with the highest per hectare tax rates.

At the opposite end of the scale (categories 9 to 11) would 
be land with riparian vegetation, native vegetation, and 
natural water bodies that retain indigenous biodiversity and 
supply natural ecosystem services. These categories would 
qualify for a per hectare tax rebate. Tier 2 sub-categories 
could be based on factors such as degree of legal 
protection, the level of pest weed control, and presence 
ofthreatened species, communities or rare ecosystem 

types. On some properties, the total rebate may exceed the 
tax liability for intensively used parts of the property.

No objective measurement of natural capital depletion 
is envisaged in this model. Rather, just as ACC levies are 
based on factors associated with accident risk, relative 
footprint tax rates are based on factors associated with 
the likelihood of natural capital depletion. And just as the 
rate for ACC levies is determined by fiscal needs (to meet 
the cost of accidents), the absolute category tax rates per 
hectare would be determined by social, economic and 
revenue objectives and no doubt concern about sector 
impacts (which should be transparent and explicit). Rate 
setting is therefore a somewhat subjective, value-based 
exercise guided by policy objectives, but constrained 
within three technical requirements: 

• Higher depletion of natural capital is associated with 
higher tax rates

• Tier 1 footprint categories can only be based on land 
cover types identifiable from satellite imagery

• All land cover types must be associated with a tier 1 
footprint category

In Figure 11.1 land cover types and associated footprint 
characteristics are indicative; tax rates are entirely 
hypothetical; and negative values indicate tax rebate 
rates. The tax system could be ‘single tier’ based on a flat 
(tier 1) rate for each category, as shown in the first four 
columns). Alternatively, it could be a two-tier system with 
the addition of variable rates (tier 2 footprint) within the 
category applied according to defined standards (the two 
right hand columns). Provision for the tax-free family home 
and associated land could be achieved simply by waiving 
the first $500 of tax liability, this representing a house and 
paved area of 1000 m2 – a substantial family home. 

Tāmaki River
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Footprint 
category

Tier 1 land cover type Tier 1 characteristics Tier 1 
footprint 
depth  
($ per ha)

Tier 2 sub-category Tier 2 
footprint 
depth  
($ per ha)

1

Paved surfaces; buildings Impervious surface. All 
indigenous biodiversity 
eliminated, no ecosystem 
services20 provided, 
wastes exported

$5,000 Conventional roof $5,000

Green roof $3,000

2

Artificially bare ground; 
unsealed roads; quarries 
and mines; recently 
harvested forestry; feedlots; 
construction sites; settling 
and oxidation ponds

Natural21 vegetation and 
many ecosystem services 
eliminated; negligible 
photosynthesis; waste 
exported with negligible 
on-site assimilation

$2,000 Wastes exported to 
air, ground or surface 
waters

$2,000

All wastes fully 
contained on-site

$1,000

3

Frequently or recently 
disturbed but partially 
vegetated surfaces; 
cultivated soil; annual 
cropland; market gardens; 
recent afforestation

Natural vegetation 
and many ecosystem 
services eliminated; some 
photosynthesis; waste 
exported with some 
on-site assimilation

$1,000

4

Irrigated pasture; orchards; 
irrigation water storage 
dams; domestic gardens 
and lawns; non-swimmable 
waters

Natural vegetation highly 
controlled; some basic 
ecosystem services 
remain; most waste 
exported

$800 >7mg/l N $800

3-7mg/l N $600
1-3mg/l N $400

5

Improved dryland (i.e. not 
irrigated) pasture

Natural vegetation usually 
present but controlled; 
some basic ecosystem 
services provided; most 
waste exported

$400 0.4-1mg/l N $400

<0.4mg/l N $300

6

Unimproved pasture; low 
intensity pastoral use; 
forestry

Some natural vegetation 
present; some ecosystem 
services provided; little or 
no waste exported

$50 >0.4mg/l N $75

<0.4mg/l N $25

7

Exotic shrubland (e.g. gorse, 
broom); flow controlled 
swimmable water bodies 
(e.g. hydro lakes and rivers)

Little native biodiversity 
but some ecosystem 
services provided; little or 
no waste exported

$10

8

Amenity plantings, wooded 
gardens and parks; 
modified but swimmable 
but uncontrolled water 
bodies

Restored vegetation 
cover; provision of 
ecosystem services are 
developing; little or no 
waste exported

-$20

9

Undisturbed riparian 
vegetation

Natural or planted 
riparian vegetation 
present, ecosystem 
services provided, wastes 
assimilated

-$400 Riparian strip <20m 
wide

-$400

Riparian strip >20m 
but <50m wide

-$500

Riparian strip >50m 
wide

-$1000

10

Native vegetation, including 
native (tussock) grassland, 
shrubland and forest

Native-dominated 
vegetation, provides 
ecosystem services, no 
waste exported

-$500 Unmanaged, not 
legally protected22

-$400

Legally protected -$500
Legally protected and 
managed for pest and 
weeds 

-$1000

11

Native wetland; natural 
potable water bodies

Native dominated 
wetland, ecosystem 
services provided, no 
wastes exported

-$600 Not legally protected -$600
Legally protected -$800
Legally protected with 
natural vegetation 
buffer > 50m wide

-$1000

Figure 11.1: Structure of the proposed environmental footprint tax.
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In Chapter 8 we touched upon various kinds of 
intervention or tools that a future resource management 
system could use. Economic instruments were discussed 
at length by our external contributors in Chapters 9, 10 and 
11. However, the operational components of the resource 
management system do not end with these kinds of 
intervention. The system cannot grant a consent and then 
walk away. It cannot create an incentive and assume it 
will generate a desirable outcome. Thus, we also need to 
consider what the system does post-intervention. 

That takes several forms, depending on the type of 
intervention being employed. In short, it involves 
monitoring behaviours and outcomes, evaluating how 
effective an intervention has been in achieving them 
(or not), monitoring and encouraging compliance with 
obligations, and enforcing obligations in cases of non-
compliance. This is sometimes shortened to the concept 
of "compliance, monitoring and enforcement", but it is 
about much more than just making sure people comply 
with consents. It is, more broadly, about making sure 
the system as a whole is self-reflective and that a failure 
to achieve desirable outcomes results in meaningful 
change in response. In the pages that follow, we produce 
a think-piece commissioned from Dr Marie A Brown, on 
these topics.

Monitoring and evaluation in 
resource management

Introductory bullets
• The impact that resource management policy has on 

the ground is often poorly understood due to a lack of 
monitoring and evaluation. That needs to change.

• Monitoring and evaluation are difficult and often 
costly tasks, the responsibility for which is often not 
taken up with enthusiasm. But if we are to progress, 
strong understanding of where we have come from is 
important.

• There are strong incentives for institutions to limit the 
transparency of monitoring, and to curtail the availability 
of data that might undermine political goals such as 
economic development. It can be difficult, but very 
important, to achieve transparency in a political context. 

1. Introduction
The purpose of this chapter is to examine the various 
strands of monitoring and evaluation that are material 
to a resource management system. We can think of 
"monitoring" as the systematic process of collecting 
and recording information to demonstrate progress 
towards expected outcomes. The next step, "evaluation", 
can be thought of as the assessment of the design, 
implementation and outcomes of a policy intervention in 
order to provide information for future decision-making.

The three focus areas of this report are:

 1. Monitoring of the state of the environment

 2.  Monitoring and evaluation for the purposes of 
regulatory compliance

 3.  Monitoring and evaluation to determine the 
effectiveness of law and policy (including regional 
and district planning and policy documents)

These three areas of monitoring and evaluation do 
fundamentally different things, although they are connected. 
They are enabled or required by different parts of current 
legislation and have distinct purposes. For example, the 
state of the environment is affected by pressures outside 
of the resource management system (public interventions), 
so measuring changes in that is not the same thing as 
evaluating the effectiveness of public policy. 

Why do we monitor?
The general purpose of all types of monitoring is to 
inform decision-making of some sort. However, there are 
important differences in the purpose that different forms of 
monitoring have. The next section explores these. Crucially, 
monitoring enables evaluation to occur, by allowing us 
to compare the evidence of actual outcomes with the 
outcomes we desire. Evaluation is about figuring out the 
extent to which that gap is due to the failure of a policy 
intervention, and working towards closing the gap.

A large amount of monitoring occurs in New Zealand, 
particularly under the RMA. The RMA governs the 
environmental monitoring functions of councils (as well as 
compliance, monitoring and enforcement (CME) activities). 
The Environmental Reporting Act 2015 provides national 
obligations to report on the state of the environment, and 
council state of the environment monitoring feeds into that. 
Other agencies also have roles, such as the Parliamentary 
Commissioner for the Environment (pursuant to the 
Environment Act 1986 and the Environmental Reporting 
Act 2015). 

New Zealand’s poor track record of monitoring 
and evaluation
New Zealand has a patchy record of monitoring and 
evaluating policy interventions. A number of high profile 
analyses have raised concerns. For instance: 

• In 2006, the OECD’s environmental performance 
review criticised New Zealand for poor environmental 
data. It noted: "National-level aggregates of data 

Mackenzie Basin
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and indicators on the state of the environment and 
environmental pressures are scarce, thus impeding 
efforts to strengthen outcome oriented environmental 
policy-making". 1 

• A 2006 review of the implementation of the New 
Zealand Biodiversity Strategy highlighted the 
serious concerns the authors had about biodiversity 
monitoring in particular:2

   Biodiversity monitoring remains extremely 
uneven across the country and with a lack of 
comparable, consistent data for assessing trends 
there is a corresponding issue of accountability for 
performance. The review recommends that this issue 
receive urgent attention.

• The 2007/2008 survey of local authorities contained 
data that pointed to the fact that while the majority 
of councils were undertaking some form of policy 
performance monitoring (monitoring and evaluating 
the effectiveness of their resource management 
policies), many were not reporting the results.3 

• In 2011, the Office of the Auditor General identified that 
regional government agencies needed to improve the 
quality of policy performance reporting.4 

• In 2012, a stocktake of RMA monitoring in particular 
demonstrated, based on a systematic review, the 
following:

  -  The Ministry for the Environment undertakes a 
range of monitoring but is heavily reliant upon 
partnerships with local government to acquire 

the information, and has difficulty achieving 
consistency in data and methods.

  -  Several central government agencies (eg the 
Department of Conservation regarding coastal 
policy) have monitoring functions under the RMA, 
but none of the monitoring systems they use have 
any commonalities or appear to communicate 
effectively with other agencies.

  -  The local government sector undertakes a range 
of monitoring activities, the intensity of which 
correlates with the size of the council, suggesting 
resources and expertise are influential in the 
effectiveness of monitoring and reporting.5 

These repeated concerns indicate that the current 
frameworks for monitoring and evaluation may not be 
fit for purpose. The outcome is that what monitoring is 
undertaken, due to patchiness and poor utility, is likely 
to underestimate the gravity of environmental problems.6 
However, some recent changes may have improved that 
performance level, such as the introduction of a consistent 
national regime for environmental reporting.

Questions for discussion: 

•  What is the purpose of monitoring, and what 
things should we monitor?

•  To what extent is New Zealand’s track record of 
weak monitoring a function of our legislation, 
institutional arrangements or other factors?

New Zealand sea lions
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2.  State of the environment 
monitoring 

Monitoring the state of the environment is essential to 
understanding whether a resource management system 
is delivering the kind of protection and management 
of natural resources that we desire. We can have the 
best regulations and policies in the world, but without 
an understanding of what the real world looks like and 
how it is responding, they are not worth the paper on 
which they are written. The Parliamentary Commissioner 
for the Environment’s review of New Zealand’s most 
recent environmental report (Environment Aotearoa 2015) 
carefully articulated what the purpose of a state of the 
environment report should be:7

  It should fundamentally be a diagnosis of the health 
of our environment. It should give all decision-makers 
– elected representatives, iwi leaders, businesses, 
environmental groups, and members of the public – a 
firm basis for comparing one environmental issue 
with another

The utility of a monitoring programme is also dependent 
upon it being of a scale and nature sufficient to enable it 
to detect the effects of human actions (including public 
interventions). Monitoring must also be secure and long 
term such that it is able to detect cumulative and long-
term alterations to natural processes and systems. Long 
term monitoring data is extremely valuable, and that value 
increases disproportionately over time.8

New Zealand’s state of the environment monitoring has 
recently been substantially overhauled. The regime has 
shifted, under the Environmental Reporting Act 2015, to 
embrace a six-monthly reporting cycle with a summary 
report every three years. Prior to the passage of this 
Act, New Zealand was the only country in the OECD 
without a national commitment to ongoing state of the 
environment reporting.9 There was no national reporting 
on the state of the environment at all until the first report in 
1997. The second iteration was in 2007. In the wake of the 
second report there was a furore over dishonest reporting 
(specifically, concerning a missing chapter about the role of 
agriculture in New Zealand’s greenhouse gas emissions). A 
long gap ensued during which international and domestic 
pressure to institute environmental reporting intensified.

The new reporting framework is based on what is called 
a "Pressure-State-Impact" approach. These terms are 
defined below.

  Pressure: the natural or human pressures that influence 
the state of the environment. Pressures explain why the 
domains are in the condition they are in.

  State: the physical, chemical, and biological 
characteristics of each aspect of the environment, and 
how these aspects are changing over time.

  Impact: the ecological, economic, social, and 
cultural consequences of changes in the state of 
the environment. Environmental impacts that have 

particular significance for Māori are covered under te 
ao Māori (Māori world view)10

The indicators of monitoring (New Zealand’s Environmental 
Reporting Series: Environmental indicators Te taiao 
Aotearoa) can be found online.11 

A significant amount of New Zealand’s environmental 
management, decision-making and monitoring falls to 
councils – 78 institutions established to do many things, 
but for resource management purposes under the national 
oversight of the Ministry for the Environment. This highly 
devolved system of environmental governance differs to 
that of many similar countries which centralise a greater 
proportion of such functions in national and state entities. 

In addition to reporting that is required to be aggregated 
at a national level and is administered by Ministry for the 
Environment, councils are also required to undertake 
their own reporting. Under the present RMA regime, all 
local authorities must carry out state of the environment 
monitoring under s 35(2):

 (2) Every local authority shall monitor—

  (a)  the state of the whole or any part of the 
environment of its region or district—

   (i)  to the extent that is appropriate to enable 
the local authority to effectively carry out its 
functions under this Act; and

   (ii)  in addition, by reference to any indicators 
or other matters prescribed by regulations 
made under this Act, and in accordance 
with the regulations;

There is no requirement for state of the environment 
reporting by other agencies, although state and trends of 
particularly biodiversity data (in particular) is compiled and 
published in various forms by Crown Research Institutes, 
the Department of Conservation and other government 
agencies in relation to their specific activities. These 
agencies may also feed into environmental reporting. For 
example, threatened species data is fed into the six-
monthly reporting regime where relevant.

All regional councils and unitary authorities and most 
district and city councils also publish their state of the 
environment reporting in some form, including many in a 
formal report that is publicly available. Regional authorities 
have the discretion to select what information to collect, 
and the extent to which it is reported and presented to 
the public. In general, the track records of monitoring 
demonstrate a bias towards the collection of data that 
has implications for economically-focused activities (eg 
water quantity over freshwater biodiversity). At present, 
regional monitoring is poorly integrated at a national 
level due to variations in collection techniques and data 
quality. Only some of what councils collect will appear in 
Ministry for the Environment led monitoring and evaluation 
programmes.

Criticisms of the current model for state of the environment 
reporting include the following:
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• The levels of monitoring and reporting are poorly 
integrated, meaning much information is excluded from 
reports that could provide useful context or useful detail

• Pressure-State-Impact frameworks are problematic for 
biodiversity in particular, because of the complexity of 
the media and the typical absence of linear cause and 
effect12 

• Variation in regional monitoring programmes typically 
means that final datasets fall short of the level of 
representativeness required at a national level, except 
if used as a "case study"

• There is no requirement for regulatory responses to 
the information presented (ie if a significant issue is 
identified, the agency charged with managing it is 
not automatically required to act or even set out their 
intended response)13

• Investment by agencies in data collection and the 
quality of that data is limited, resulting in sparse 
datasets and uneven monitoring unable to adequately 
tell the story at an appropriate scale

It is, perhaps, these areas which reform processes could 
capture and address, and couple those improvements with 
those made to date.

A common reason cited for inadequate or incomplete state 
of the environment monitoring is cost. Certainly, monitoring 
can be costly; it is often scientifically challenging, requires 
long-term financial commitment, and can only be carried 
out by suitably skilled specialists. Costs tend to sit where 
they lie in the current context and monitoring demands can 
routinely exceed the capability of the responsible agency. 
At present, all state of the environment monitoring at a local 
and regional level by councils is funded by ratepayers. For 
smaller councils, this can represent a significant financial 

burden. For research-related expenses, certain councils can 
apply for funding through Envirolink. Envirolink is overseen 
by the Ministry of Business, Innovation and Employment 
but does not apply to monitoring. Therefore, cost 
constraints are likely to be a factor in the limited state of the 
environment monitoring happening in some jurisdictions. 
Cost constraints also arise at a national level by agencies 
charged with these responsibilities, often due to the low 
political priority of the function.14 Addressing the funding 
model for monitoring and evaluation functions would seem 
to be an important part of correcting current failures.

Questions for discussion: 

•  How do we ensure that a framework for state 
of the environment monitoring and reporting 
focuses on collection and presentation of the 
right information?

•  How do we integrate the local and regional 
environmental monitoring activities with national 
imperatives to present the fullest picture of 
information?

•  What is a fair arrangement for funding the 
necessary costs and technical expertise for state 
of the environment monitoring, or should they 
remain borne by local and regional communities?

•  What is the role of science and independence, 
and politics and accountability, in the collection 
and use?

•  Who should undertake monitoring and evaluation 
of the state of the environment, and who should 
pay? Is the current model of "costs where they lie" 
logical?

Howick reef, Auckland
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Looking to the future: state of the environment 
reporting
While the new framework under the Environmental 
Reporting Act has been useful in formalising the 
commitment to state of the environment reporting at the 
national level, it is clear that there is work left to do to 
ensure the framework delivers the information that we 
need in a form that actually assists in decision making. A 
future resource management system should incorporate the 
progress made under the current system and innovate as 
required to tighten the regime and make it more effective.

A key concern with the current system is the poor 
integration of agency activities in regard to state of the 
environment monitoring and reporting. Examples (as 
discussed above) include poor integration of regional 
and district council activities with national requirements, 
and a lack of agency cohesion in their approach to RMA 
monitoring. These issues suggest the framework for the 
regime requires more detail and must more clearly and 
directly allocate responsibilities to different agencies. Much 
information is collected that could provide useful national 
context if integrated into the current regime (regional 
biodiversity monitoring data for example). Variation in 
regional monitoring programmes typically means that 
final datasets fall short of the level of representativeness 
required at a national level, except if used as a "case study". 
Stronger integration may demand a more consistent 
approach to environmental reporting by local and regional 
councils to ensure datasets "talk to each other", suggesting 
a more comprehensive and collaborative design may be 
needed to maximise the value of the regime.

A key consideration should be where the costs and 
responsibilities should fall. Investment by agencies in 
data collection and the quality of that data is often limited, 
resulting in sparse datasets and uneven monitoring unable 
to adequately tell the story. The design of the system 
should be cognisant of the drivers of that underinvestment 
and work to correct them, providing inherent incentives 
for agencies to monitor and report adequately. Where 
there is a range of capacity and capability across different 
agencies, care must be taken that the quality of monitoring 
does not default to the "lowest common denominator" and 
that up-skilling and resource injection is undertaken where 
necessary to bolster the overall robustness of the regime.

A further key point concerning the current system of 
state of the environment monitoring in New Zealand is 
the absence of a regulatory response to the results of 
evaluation. For instance, where a species is allocated 
to a higher threat category upon review under the New 
Zealand Threat Classification System (administered 
by the Department of Conservation), there is no action 
required that is specifically set out in statute (eg the 
development of a threat management plan). Where a 
regional council identifies that a water body of national 
significance is in a highly degraded state due to human 
activity, there is no compulsion for immediate action 
(although this is slowly changing within the NPS for 
Freshwater Management). A third example is where 
national environmental reporting datasets identify an 
emerging or growing risk to the environment, there is no 
statutory compulsion for a regulatory response from the 
responsible agency/ies or a requirement to even set out 
their intended response in principle.

3.  Evaluating the effectiveness of law 
and policy 

The extent to which the effectiveness of law and policy is 
evaluated in New Zealand is highly variable, despite some 
quite directive regulatory requirements. This part of the 
chapter will consider:

• How this evaluation task is enshrined in law; and

• How it is presently carried out.

Central government generally has monitoring and reporting 
responsibilities on agency activities and outcomes set 
down in the State Sector Act 1986. At present, the policy 
monitoring and evaluation required within the RMA regime 
is set out in s 35 of the Act ("Duty to gather information, 
monitor, and keep records"). Here, the RMA requires that 
local authorities monitor "the efficiency and effectiveness 
of policies, rules, or other methods in its policy statement 
or its plan" (s 35(2)(b)). While this statutory duty clearly 
exists, it is up to councils to determine how they will collect 
this information and what they will do with it. The law also 
provides only very limited guidance on how the evaluation 
should be carried out. 

A review of the RMA, completed in 2016, identified a 
key issue within the regime of weak monitoring and 
evaluation of policy outcomes, noting that "rigorous 

Seagrass, Cavalli Islands
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evaluation and monitoring of outcomes has been limited, 
eroding the potential for adaptive governance and robust 
implementation". 15 While there are many examples of 
assessments of plan effectiveness under the RMA, 
common shortcomings include a lack of empirical data 
that clearly demonstrates trends at an appropriate scale, 
a failure to clearly link that data with policy intentions to 
establish attribution, relying heavily upon the perspective 
of officers of the agency itself, and often not being subject 
to external peer review. A common reason cited for the 
lack of effective monitoring is cost. The cost of evaluating 
policy after the fact can be significant and amplified where 
no thought was put in at the outset as to how the policy 
would be evaluated. Reviews undertaken in the past note 
that there is a correlation between the size of agency and 
degree of monitoring.16

Questions for discussion: 

•  How do we resource policy evaluation so that 
it is less correlated with agency size and more 
correlated with where information needs lie?

•  Who should have the responsibility for developing 
indicators by which we measure outcomes?

•  Should resource management agencies have the 
responsibility to monitor the effectiveness of their 
own plans and policies, or should that function be 
external and independent?

Looking to the future: policy effectiveness 
monitoring and evaluation
The monitoring and evaluation of policy effectiveness in 
the resource management space is patchy and appears to 
lack a strong and cohesive focus across government (and 
across different levels of government). A future resource 
management system should look to correct these systemic 
failings and provide a far greater indication of success 
or failure to the community and enable more purposeful 
adaptive governance to refine statutory frameworks 
and policy approaches. The present system appears to 
often obscure failures and successes, meaning policy 
development always has an element of "running in the 
dark" associated with it. 

Further, present requirements for measuring the 
effectiveness of policy only weakly focus on environmental 
outcomes arising from substantive policy, focusing instead 
on procedural aspects. This sets up incentives for agencies 
to focus on the journey, and much less on the destination, 
when each is worthy of attention. Part of the reason for 
this is likely that agencies are not in fact assessed based 
on environmental outcomes to any degree. A council 
that has repeatedly overallocated catchments or allowed 
inappropriate activities faces few questions, much less 
sanction. Instituting greater agency accountability for 
environmental outcomes would help correct this. Utilising 
a greater range of methods to bring about behaviour 
change would also assist.17 

4.  Monitoring specific activities 
(compliance, monitoring and 
enforcement)

The "monitoring" component of CME is a specific subset 
of regulatory monitoring (ie monitoring required to be 
carried out by an agency). It has different processes and 
purposes to monitoring that purely describes the state of 
the environment or monitoring that provides a foundation 
for assessing the effectiveness of law and policy (both 
discussed above). The definitions of the main terms are 
as follows:

  Compliance means adherence to regulatory 
requirements

  Monitoring means (in the CME sense) the activities 
carried out by agencies to assess compliance of the 
regulated community

  Enforcement is defined as the actions taken by 
agencies to respond to non-compliance18

CME – as with any other kind of public intervention – also 
requires constant evaluation to ensure it is being carried 
out in a way that is effective. Therefore, the following 
discussion is split in two parts:

• What do we want CME to achieve? 

• How do we monitor the efforts to check whether 
agencies are carrying out the task in the way we 
expect?

While there are common elements between CME and 
other forms of monitoring, there are distinctions: in 
particular, finding negative results has express and specific 
consequences that apply to a specified individual and not 
just society at large (ie enforcement processes). There 
are stronger commonalities between the requirement 
to undertake state of the environment monitoring and 
policy effectiveness monitoring, because each has direct 
implications for the other.

CME is a technical discipline (it is not about resolving 
conflicts over values), but one that is often carried out in 
a highly politicised context. This makes it vulnerable to 
skewed decision making, purposeful under-resourcing, and 
weak effectiveness monitoring. It is often poorly understood 
by the general public, and CME officers can face significant 
pressure to act in ways not necessarily supported by 
evidence or good practice. In essence, "good" CME is that 
which utilises the most efficient and effective tool to ensure 
that behaviour matches that which is legally required. It 
is important to keep the end goal of behaviour change in 
mind, so that we do not expect that "good" CME is that 
which is the heaviest handed or the friendliest and most 
politically palatable. It is neither of those things: it is what 
best achieves the goal of compliance.
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CME – who does it now?
The current resource management system is a mosaic 
of different approaches to CME: from a centralised 
approach (eg by the Ministry for Primary Industries), to 
a centralised management approach with largely local 
implementation (eg by the Department of Conservation) 
and more devolved regimes. The RMA – the largest CME 
regime of all our environmental legislation – devolves most 
responsibility for CME to councils (comprising city, district, 
regional and unitary authorities – 78 in all). The Ministry for 
the Environment has a role in the provision of leadership 
and guidance, but until recently was relatively inactive in 
that role.19 Councils have generally developed their own 
ways of carrying out CME and, as such, practice is highly 
variable. This relatively devolved model of enforcement 
contrasts with many jurisdictions which provide for full 
or partial responsibilities to be centralised at a state or 
national/federal level (eg Australia).

At present, the RMA provides for a "graduated" system 
of CME. It has a suite of different measures to be applied 
depending on the circumstances. In this sense it is best 
thought of as a spectrum, as shown in the diagram below. 
Which measures to apply, and whether to take any action at 
all, is wholly within the domain of the council to decide. The 
top layer of the diagram refers to the range of people within 
the regulated community, each of whom demands a different 
response from an effective regulator. The bottom layer refers 
to the range of those responses. This diagram helps illustrate 
the complexity of decision-making within CME.

In recent years, concerns have been raised about whether 
CME is being done properly, and what needs to be fixed to 
be sure it will be in the future. While the above-mentioned 
reports have spurred some interest, most media attention 
has related to specific incidents or specific councils. For 
instance, Environment Canterbury was strongly criticised 
for poor compliance, monitoring and enforcement after 
it was revealed that many incidents of non-compliance 
concerning freshwater had not been acted on. In 
response, this council increased resourcing for CME in its 
subsequent annual plan, perhaps having underestimated 
public support for the function.20

CME in New Zealand has recently been the subject of two 
analyses: one by the Ministry for the Environment in 2016 
and one by EDS in 2017 (see Box 1 below). Both identified 
serious concerns with the operation of CME. The Ministry 
for the Environment outlined the current regulatory 
context for CME specific to the RMA, conducted a range 
of interviews and did subsequent analysis, and identified 
three key issues from its council specific inquiries:21

 1.  There is significant variation in the way councils 
carry out CME. Council approaches vary in terms of 
the priorities and resources given to CME activities, 
monitoring and investigation practice, enforcement 
decision-making processes and use of enforcement 
actions

 2.  Resources for CME activities are very limited in 
some councils. As a result, many activities which 
require monitoring are not able to be monitored. For 
example, most councils carry out very little or no 
monitoring of plan rules (permitted activities)22

 3.  There is a lack of data on council CME practices. As 
a result, it is difficult to assess the effect of CME on 
environmental outcomes

The two reports above paint a picture of the current state 
of play from which to build on in the context of the RMA 
and (in the case of the EDS report) the wider state of CME 
in environmental agencies 

Compliance, monitoring and enforcement is often referred 
to as being underfunded. As demonstrated by Brown,23 this 
underfunding (widespread though not universal) is due to 
several things: first, underfunding is often intentional due 
to the political unpopularity of the function in some areas; 
secondly, there are regulatory barriers to effective cost 
recovery for CME activities in the present system. 

For example, councils monitoring permitted activity 
compliance (excluding some forestry provisions pursuant 
to the National Environmental Standard on Plantation 
Forestry) are not able to easily recover the cost of doing so, 
and the statutory basis for any cost recovery is decidedly 
opaque. This is because it can be difficult to determine 
who to "bill" when the activities are not recorded (ie there 
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Figure 12.1: Compliance spectrum
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is no consent), and because neither the RMA nor the Local 
Government Act 2002 provide a robust basis to issue a bill.24 

There are also practical barriers, even where a consent 
exists. For instance, the costs of consent monitoring are 
usually attached to the consent itself and therefore rely 
on being able to track down current holders/owners of 
consents/property to recover costs, a task which can be 
time consuming. In 2016, Marlborough District Council 
reported that it was owed some $80,000 by persons with 
resource consents for such activities as water takes.25 Many 
councils are also reluctant to bill parties for CME costs as 
they are sometimes perceived as politically unpopular.

Further to these challenges, councils can often struggle 
to recover any costs for the time spent responding to 
incidents (except where a prosecution or other court-
based action is initiated in which costs could be recovered 
to any extent). The result of these limited provisions for 
cost recovery is that more of the cost burden of CME falls 
on the community at large, instead of resource users who 
ought to rightly pick up most of the tab for monitoring 
and non-compliance. This is because while there is 
significant public value in understanding general state and 
trend data for the environment, the requirement for CME 
monitoring is largely compelled by the risk of resource 
users breaching existing and accepted standards. In other 
words: the user should pay the lion’s share.

One means of recovering costs where enforcement action 
occurs is via the courts. The District Court (particularly 
dual-warranted Environment Court judges) has a crucial 
role in the CME system, not least by acting in its judicial 
capacity to oversee the regime and devise responses to 
serious or recidivist breaches, but also by working actively 
to improve practice. The independent nature of the Court 
enables it to provide an important check on executive 
behaviour, make lucid commentary on the activities of 
enforcement agencies, become aware of enforcement 
trends and allocate resources to addressing particular 
aspects of practice. For instance, Principal Judge Laurie 
Newhook convened a national tour in 2014 of experts 
focusing on the importance of clear consent conditions to 
enable robust follow-up.

Box 1 Summary of Last Line of Defence 

In 2017 EDS released a comprehensive review 
of compliance, monitoring and enforcement of 
New Zealand’s environmental law. The evaluation 
canvassed a wide range of agencies but paid 
significant attention to the RMA regime by virtue of 
its scale and the variability in practice across the 79 
relevant agencies (the Ministry for the Environment 
and all councils). 

The overarching conclusions from the report indicated 
that CME needed targeted improvements, including:

 a.  Enhancing the legal basis of enforcement, by 
strengthening environmental law and improving the 
clarity and cohesiveness of the statutory context. 

 b.  Bolstering capacity and capability of agencies 
such that they are able to execute their duties 
defensibly.

 c.  Ensuring regulator independence, free of undue 
political influence. 

 d.  Tracking progress and auditing outcomes of 
the overall system and of individual agencies 
to establish and maintain transparency and 
accountability.

In respect of the RMA regime, specific observations 
included that the Ministry for the Environment 
needed to act more purposefully in its leadership role, 
including by:

 1.  Developing national direction for CME under the 
RMA, perhaps in the form of guidance, regulation 
or potentially a NPS or NES (including refining 
provisions for cost recovery etc) 

 2.  Developing and implementing a comprehensive 
best practice framework for measuring 
environmental enforcement agency performance 
to inform the questions in the National Monitoring 
System (NMS) survey (and potentially for export to 
other regimes, such as the EEZ Act. 

 3.  Developing, in the context of long-term reform of 
environmental legislation, thought leadership on 
present-day institutional arrangements across our 
environmental law within the scope of the Ministry 
for the Environment’s role under the Environment 
Act 1986 

 4.  Participating in sector capacity building including 
by supporting training initiatives and national and 
regional CME conferences.

The 78 councils implementing CME under the RMA 
were also reviewed systematically. What became 
evident was the disjunct in practice between most 
regional council and unitary authorities on one hand 
and city and district councils on the other, with the 
practices of the latter group being much less robust 
than the former. As such, the recommendations were 
differentiated in part. General recommendations 
included that councils should:

 1.  Enhance and maintain the linkages between 
policy and planning functions and CME 
functions to ensure rules and consent conditions 
are coherent and compliance can be clearly 
determined. This includes providing for ongoing 
feedback loops, where cases of unenforceable 
conditions being attached to consents can be 
raised to ensure they are not "recycled". 

 2.  Ensure staff are adequately trained in basic 
investigative skills and contribute to the 
development of more formalised training options 
over time. Consider providing clear development 
pathways for staff and sending senior officers on 
more advanced training to improve their skillset 
and bolster agency capability. 
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 3.  Where a comprehensive cost-recovery approach 
for CME is not already in place, this should be 
developed to alleviate the burden on ratepayers 
and enable increased resourcing.

 4.  Where a clear and publicly available prosecution 
or enforcement policy is not already present 
and adhered to, this should be developed and 
incorporate best practice approaches such as 
risk-based responses. 

 5.  Establish and cultivate clear expectations 
regarding the separation of governance and 
operations for CME functions, such as through 
implementing engagement protocols between 
staff and elected representatives.

Regional and unitary councils are encouraged to: 

 1.  Continue to coordinate at a national level and 
provide leadership to territorial authorities as 
resources allow by providing advice, guidance and 
coordinating networking.

 2.  Provide comprehensive input to initiatives 
at a national scale, most particularly to the 
development of a coherent suite of performance 
indicators to be included in the NMS.

District and city councils are encouraged to: 

 1.  Acquire dedicated staff members that are 
appropriately trained to undertake CME. 

 2.  Continue to seek opportunities to network with 
other councils, participate in sector initiatives and 
share resources wherever possible.

In the 18 months since Last Line of Defence was 
released, several improvements have been made in 
line with the recommendations. Improvements include:

 1.  The development of national best practice 
guidelines on CME for councils by the Ministry for 
the Environment.

 2.  The development of a dedicated CME oversight 
unit within the Ministry for the Environment to 
provide greater leadership for the regime.

 3.  A programme of continuous improvement within 
the regional sector under the leadership of the 
Compliance and Enforcement Special Interest 
Group (a collective of compliance managers 
from all regional councils) focusing on a range 
of matters including training and upskilling and 
improving consistency of performance monitoring.

The question remains – which the report purposely 
did not answer – as to whether a programme of 
continuous improvement will generate sufficient 
change and enhancement, or if more significant and 
sweeping institutional reforms are necessary and 
what they might look like.

Last Line of Defence also assessed the other 
environmental CME regimes across the country and 
found similar themes emerged to the RMA regime. A 

summary of findings is below for each government 
agency.

Department of Conservation
The Department of Conservation had a highly 
devolved model of CME and was significantly 
under-resourced for the task. Devolution to local 
offices meant a very uneven regime (eg three quarters 
of enforcement undertaken by 10% of offices) with 
limited internal and external reporting on activities 
and outcomes. A national strategy has since been 
devised and internal reporting has altered. It is 
unclear what difference this has made and whether 
the Department has adopted improvements such as 
risk-based compliance in practice.

Ministry for Primary Industries (Indigenous 
Forestry)
The Ministry has a significant enforcement role across 
a wide range of primary industries. The report focused 
upon the indigenous forestry role. The indigenous 
forestry regime is a long-running unit that operates on 
a national basis with a small team of regionally-focused 
representatives. The Ministry is relatively well resourced 
for enforcement and has robust processes (although 
limited external reporting). There were indications that 
the wider economically Focused role of the Ministry had 
the potential to conflict with enforcement objectives, 
reflected in limited formal enforcement in recent years.

Environmental Protection Authority
The newly formed EPA has a nascent approach to 
CME and limited internal resourcing at the time of 
the report research. Further analysis of this was 
complicated by the then (and current) Chief Executive 
directing his staff to not engage with the researcher, in 
contrast to other agencies. 

Land Information New Zealand and the Overseas 
Investment Office
There was limited evidence of the CME role in the 
operations of these two agencies. Formal enforcement 
seems rare and internal checks seem largely 
confined to desktop analysis. The limited role of the 
Department of Conservation in relevant processes 
meant the "environmental" focus seemed limited. A 
more outward facing and transparent regime is clearly 
needed because there is a mismatch between the 
robustness of the regime and the important values at 
stake (eg high country pastoral leases and significant 
areas of land proposed for international purchase).

The analysis of central government agencies 
identified very similar issues to the assessment of 
council-based CME, suggesting that enforcement 
itself is a challenging discipline in any public 
body and that centralising functions at a national 
level is not a silver bullet for ensuring regulator 
independence or effectiveness.
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Evaluating CME
Like other statutory responsibilities under the RMA, there 
is a need to monitor and evaluate agency approaches to 
carrying out CME. At present there are three primary ways 
in which this occurs:

• Through the questions asked of councils by the 
Ministry for the Environment for the purposes of the 
NMS annual data gathering;

• In the regional sector, councils have elected to manage 
a voluntary evaluation programme overseen by the 
Compliance and Enforcement Special Interest Group 
and carried out by staff of other councils; and

• Bespoke evaluation processes, usually in the wake of 
some form of controversy.

In addition to the above, many councils have performance 
indices of their own and that may form part of internal and 
external reporting and evaluation. 

Other public agencies in the environmental CME space 
had universally limited and patchy reporting of CME 
activities. Some agencies had good records of formal 
enforcement action taken, but a very limited sense of the 
activities that occurred up until the decision to take such 
action was made (eg the Department of Conservation). 
Others had good internal tracking of activities but 
limited outwardly available data (eg the Ministry for 
Primary Industries). Overall, there is significant room to 
improve how we track and monitor our environmental 
agencies with CME roles, and the development of robust 
assessment and audit frameworks should be able to be 
relatively common across agencies.

National 
Monitoring System 
reporting 

Questions relating to CME form part of the NMS’s annual data capture by the Ministry for the 
Environment. The data are submitted in July and made available once processing has occurred (this 
can take up to two years or more based on recent experience). As outlined in Last Line of Defence, 
to date these data have not been used as the basis for any evaluation and are not checked for 
accuracy.

Voluntary 
assessments in the 
regional sector

The Compliance and Enforcement Special Interest Group has been carrying out voluntary audits of 
the regional sector for the past two years, in which 2-3 staff members (experienced CME leaders) 
from other councils visit a council and evaluate their CME operations. Participation is voluntary 
(although all regional councils have participated), there is no specific requirement to adjust 
operations in respect of the audit (although many do) and the results are not made public. These 
evaluations are due to be completed for all councils in the coming year.

Bespoke 
evaluations

The behaviour of councils in respect of CME is often the subject of public discussion for many 
reasons. It is a highly charged topic and from time to time reviews by external agencies on the 
matter of CME are undertaken. For example, in 2008, Horizons Regional Council was the subject of 
a review by the Parliamentary Commissioner for the Environment.26 Of the nine recommendations 
arising, two were specifically CME related: one that Horizons clearly establish responsibilities for 
timely monitoring and enforcement and second that it consider the adoption of an enforcement 
policy. Other examples of auditing agencies include the Office of the Auditor-General.

Internal monitoring 
and reporting

Councils undertake internal reporting on their CME activities, often in the form of reports to the 
elected council or to management. Data demonstrate that most councils undertake this reporting 
albeit to varying degrees, including all unitary authorities and all but one regional council.27

Looking to the future: compliance, monitoring 
and enforcement

The current state of CME and its evaluation gives us 
important insight into what a future resource management 
system should "copy over" or emulate, and what elements 
need work and new approaches. Naturally, any assessment 
represents a moment in time, with practice constantly 
evolving and (usually) improving. Many aspects are 
improving with efforts of staff and management, and space 
should be provided for those programmes to continue 
and broaden. There is a risk of throwing the baby out with 
the bathwater in contemplating significant changes to 
institutional arrangements in any context, not least the 
RMA. Below, one common proposition (to centralise the 
RMA’s CME role) is set out and discussed in broad terms. 

Doubtful Sound
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Restructuring CME under the RMA
Much of the current concern regarding CME relates 
to the scale and nature of institutional arrangements. 
As such, the following analysis will focus on who does 
the monitoring and enforcement (local authorities and 
central government) and will present three scenarios for 
discussion and feedback. The basis of these scenarios is 
that change to the resource management regime could 
occur on a spectrum of minor adjustments through to 
major overhauls and that we must be cognisant of the 
implications of each.

Option 1:

Fully localised system, no national oversight (closest to 
current model).

Option 2:

Mixed model CME system apportioning responsibility 
to local and central government.

Option 3:

Fully centralised CME system for resource management 
purposes.

Option 1: Fully localised system with limited to 
no national oversight (closest to current model).
The current model consists of 78 councils developing 
largely bespoke approaches to CME, with the Ministry 
for the Environment having limited oversight role. This 
locally-focused model of enforcement means local 
communities are influential in the design, focus and 
execution of CME responsibilities. In the absence of 
consistent national measures of performance, along with 
widespread underfunding (most particularly in city and 
district councils), practice is highly variable and outcomes 
often poor. 

This option provides for tweaks and ongoing continuous 
improvement programmes but does not contemplate 
fundamental institutional changes. If this model were to 
persist in being the preferred model, the degree of concern 
over CME implementation would need to be addressed 
and ameliorated (See Ministry for the Environment and 
EDS reports). This would require a significant amount of 
work to improve CME capability, capacity and outcomes 
in the local sector (city and district councils) as analyses 
demonstrate that these issues are more serious there. 

Work is required at both levels to address issues of 
political intervention in decision making and weak audit 
and oversight and to strengthen the leadership provided 
by the Ministry for the Environment. A range of solutions 
are available to address these matters and should be 
considered part of retaining the current arrangements 
when compared with alternate arrangements. Solutions 
include modifications to how enforcement decisions 
are made to inject greater independence. For instance, 
some councils provide for elected officials to influence 
enforcement decisions, which is inappropriate and should 
be immediately addressed. Other practical improvements 
could include the separation of enforcement functions 

within a council, or the use of independent commissioners 
for enforcement decision-making. Improvements could be 
tracked via more robust and interrogative reporting.

Option 2: Mixed model CME system apportioning 
responsibility to local and central government
A mixed model CME system, apportioning responsibility to 
local/regional and central government, would act to further 
split responsibilities and prescribe stronger responsibilities 
for central government. There are a few ways in which this 
could be implemented, but all would rely upon a central 
agency having (or acquiring) the capacity to undertake 
nationally consistent regionally and locally-focused 
environmental enforcement of a resource management 
nature. It is unlikely this capacity exists in any existing 
environmental agency, so would need to be established 
first, including potentially legislative adjustments. 

Potential candidate agencies for taking on a stronger 
central enforcement role within the resource management 
regime include the following:

• The Environmental Protection Authority

• The Ministry for the Environment

• The Ministry for Primary Industries (or a component 
of it)

We must also consider where the capability and capacity 
of the destination agencies are sufficient – or could be 
made sufficient – to take on the role, and what that might 
take. We would also need to turn our minds to how a 
practical CME role would operate alongside their existing 
responsibilities and where conflicts may arise.

A challenging aspect of splitting responsibilities is how to 
connect the two roles and ensure a relatively seamless 
movement between them. This could be achieved in a 
number of ways:

• Splitting the roles such that each agency is responsible 
for different activities or domains

• Splitting the roles such that each agency is responsible 
for a different level of enforcement (ie an escalation 
pathway)

In the case of the latter scenario, a trigger for involvement 
of the central agency would need to be devised. Options 
include:

• The central agency is called in at the request of the 
local agency where local time, resources or expertise 
is exceeded by the issue at hand or the matter is of 
national significance

• The central agency retains the authority to intervene 
in matters of enforcement and take over local efforts 
where appropriate, including in response to concerns 
raised by communities

However the role is split, certain considerations 
would be critical to maintaining a robust and credible 
system, including an appropriate funding model, clear 
apportionment of responsibilities and of course robust 
monitoring and reporting. 
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Option 3: A centralised system of CME
A fully centralised CME system for resource management 
purposes would involve essentially removing the 
responsibilities for resource management related 
enforcement from local and regional government and 
centralising it in a national agency. As above, this option 
would require a central environmental agency to have 
the capacity and capability to undertake regional and 
local level compliance monitoring and enforcement. At 
present, this is a task that would likely exceed the ability of 
any existing central agency and would require significant 
legislative and operational amendments. 

Any adjustment in the institutional settings would have 
impacts above and below CME from a procedural 
perspective, both positive and negative. Positive aspects 
might be that we achieve greater economies of scale 
in respect of systems, training and resources; funding 
would be unified and thus less dependent upon local 
conditions, and local political influence would be lessened. 
Conversely, negative aspects might be that those 
issuing consents and permits would have limited to no 
relationship with those undertaking CME tasks, a lack of 
local knowledge and familiarity with land use and industry 
at that scale, and a loss of local democracy (eg setting 
enforcement policies and developing locally appropriate 
risk-based programmes).

Centralising RMA-based functions may also invite 
reform across the wider crop of environmental agencies 
and may result in some questions being asked about 
the appropriateness of current arrangements and how 
they might be adjusted to engender better outcomes. 
It is feasible that some consolidation of functions could 
be possible if CME were more centralised, such as the 
transfer of indigenous forestry, conservation and some 
marine activities from parent agencies to a specialist entity 
at a national level. 

Questions for discussion: 

•  What is the appropriate scale of an enforcement 
agency in order to allow it to operate efficiently 
and effectively?

•  Are the current tools adequate for CME, or do we 
need new ones to introduce greater flexibility to 
the system?

•  How do we ensure that costs fall fairly on 
the regulated community compared with the 
community at large?

Summary: CME monitoring
Overall, the present system for monitoring and evaluating 
CME is patchy and aspects are fit for purpose. A key 
reason for this is that the metrics used fail to tell the 
story of environmental enforcement agencies in a 
way that means the results are genuinely aligned with 
actual success and are appropriate measures to inform 
decision-makers about the effectiveness of regulators. 
Evaluating enforcement activities is a complex task and, if 

not thought through, can result in undesirable incentives 
on agencies to act in a way that does not best serve the 
public interest. For example, a significant proportion of 
energy in the current NMS is expended upon assessing 
the speed with which decisions are made and processed, 
and very much less on the quality of decisions and their 
resulting environmental outcomes. Another example is 
where the activities of CME officers are expressly tied to 
customer service satisfaction ratings, an inappropriate 
linkage when the "customer" is an offender. A future 
resource management system must take these learnings 
into consideration and develop a more robust system of 
monitoring and evaluation for regulatory purposes and 
ensure that it drives continuing best practice. 

5.  Design principles for monitoring 
and evaluation of resource 
management processes

Given the foregoing analysis and what we know of 
monitoring systems elsewhere, we think the following 
principles of design are important for any monitoring and 
evaluation task (whether it relate to CME, state of the 
environment or policy effectiveness), although some may 
apply subtly differently to different types of monitoring.

 1. Monitoring for a clear purpose

 2. Clear division of responsibilities

 3. Use of data to inform and amend

 4. Adequate resourcing

 5. Fair distribution of costs

Monitoring for a clear purpose
Monitoring with unclear aims is generally a waste of time 
and resources. The reasons the data is being collected 
and what it will be used for is critical information to 
designing and resourcing the nature, scale and intensity 
of the monitoring programme. It is also necessary to 
know the intention of a programme in order to be able to 
evaluate it later.

Clear division of responsibilities
Monitoring (and subsequent reporting) for any purpose is 
rarely undertaken by a single person, team or even agency. 
As such, a clear division of responsibilities is needed 
to ensure each player fulfils its respective role. These 
responsibilities can be laid out informally in a working 
agreement through to being articulated formally in statute. 
Where overlaps or gaps between responsibilities occur, it 
will inevitably lead to inefficiencies and errors. 

Use of data to inform and amend
Data that do not or are not able to inform management 
decisions are generally a wasted investment. Some of 
the reasons data may not be able to influence decision-
making include:

• The data may not be collated or analysed in a way that 
is helpful for decision-making.
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• The data may not be collated or analysed in a way that 
is timely to enable it to be helpful for decision-making.

• The data collected may not be useful in the context of 
addressing particular problems.

• The data may be ignored, particularly where it 
demonstrates inconvenient or controversial truths.

• The agency collecting the data may lack sufficient 
expertise to make best use of the data.

Adequate resourcing

In line with monitoring often lacking organisational 
priority and focus, the function is often limited by a lack 
of expertise and resourcing. In the absence of adequate 
funding, monitoring programmes are likely to be scant and 
ineffectual, failing to answer the questions that they need to. 

Fair distribution of costs

Some monitoring has a genuine broad public benefit, such 
that the costs should be relatively evenly spread across 
the population (eg state of the environment monitoring). 
Other forms of monitoring are necessary because of the 
decisions and actions of certain individuals or groups as 
resource users, thus benefit unevenly accrues to them. In 
the latter situation, those resource users should logically 
bear the burden of monitoring costs (eg CME activities). 

Question for discussion: 

•  Are these principles full and complete, or are 
there other matters that are core to the purpose 
and value of monitoring for resource management 
purposes?

•  How do we ensure that the results of monitoring 
are fed into policy decisions?

•  What is a ‘fair distribution’ of costs and do 
different communities view this differently?

•  The system is strongly biased towards internal 
audit and evaluation – is this sustainable or is 
more independent and external audit necessary 
of environmental regulators?

6. Conclusions 
Three key aspects of monitoring and evaluation have 
been canvassed in this chapter; state of the environment 
monitoring, policy effectiveness monitoring and CME. 
Each has particular nuances and roles in the system 
that need to be considered separately before they are 
clumped in system design. They link differently with the 
earlier components of the policy cycle and require distinct 
technical expertise and support frameworks. 

Despite the different purposes and drivers of the types of 
monitoring canvassed, the design principles are largely 
common. Fundamentally, whether a regime is appropriate 
and continues to be fit for purpose depends upon the 
quality of monitoring within it and the extent to which 
the data gleaned from that monitoring informs decisions 
made. What we know from the current system is that 
monitoring is technical, difficult to resource and patchily 
implemented as a result. It will be important in any future 
resource management system to critically identify the 
drivers of these predictably underwhelming outcomes and 
address those, rather than relying simply upon practical 
and tactical interventions.

Careful consideration is needed not only of what is 
collected, why and how it should be presented to the 
public, but also who does it, what incentives are in place 
for it to be carried out robustly (or otherwise) and what 
quality control and audit measures exist. It is suggested 
that each element of any proposed partial or total 
adjustment of the resource management system is broken 
down to identify monitoring needs and ensure they are 
adequately provided for, institutionally, financially and 
technically. It is not enough to write a statute dictating that 
monitoring must take place, with few other checks and 
balances in place.

Robust monitoring and evaluation frameworks will enable 
a resource management system of any description to 
critically evaluate its progress towards or away from 
any one outcome and enable sharp course correction in 
the event of poor results. Robust CME approaches will 
help ensure that the aspirations set down in statute and 
policy stand a much greater chance of being reflected in 
practical outcomes and that the wider community and 
environment is protected from the deleterious actions of 
a few. It will enable accountability, and for the gaps and 
poor performers to be clearly identified. It will ensure that 
emerging risks and unexpected stochastic events have a 
better chance of being noted and addressed before they 
have irreversible impacts. 

Further, robust frameworks will enable policy 
adjustments to be made on an empirical basis where 
politically feasible, to reduce the likelihood of shocks 
punctuating lives and economies. This will be essential 
moving forward in a world increasingly faced with wide-
ranging problems with direct and deleterious impacts on 
long-term prosperity.

Kea
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In this working paper we, and external contributors, have 
traversed four broad areas relevant to a future system. 
The first was cross-cutting, and concerned the place 
of Māori and Māori values in a future system, including 
consideration of the Treaty of Waitangi, tikanga, EBM, and 
power sharing. It is crucial that such ideas inform and 
are integrated into a future system. They will be woven 
into analysis in the final synthesis report. The second 
area considered in this working paper was the proper 
role of the system. This was split across two chapters, 
one exploring possible tests for when the system (public 
authorities) should be able to intervene in private choices, 
and the other considering what that means for the roles 
the system will need to play. 

The third area concerned institutions. Again, analysis 
was split across multiple chapters, which progressed 
from broad (a framework for thinking about questions of 
institutional design, and what different characteristics can 
offer) to more specific (what characteristics institutions 
should have when performing the system’s core roles). 
The fourth and final area explored in this paper can 
be generally called the "operational" components of 
the system. It concerned the kinds of tools we use to 
intervene, both to shape people’s behaviours in advance 

(plans, regulations, economic instruments, and so forth) 
and to ensure that poor outcomes, if they eventuate, are 
recognised and addressed (through CME and evaluation).

All the questions raised, and topics discussed, in this 
working paper invite us to test our attitudes and values, 
and to be open to those of others. Very seldom are there 
purely technical fixes, or straightforward answers, to be 
implemented. While we may accept that change needs 
to happen, there is a huge variety of ways to effect it. 
The three working papers produced for this project 
are first and foremost about offering ways to frame key 
conversations that need to occur. They are also about 
sketching out a direction of travel. Tangible measures – 
the creation of specific institutions, the use of particular 
instruments – are important, but need to be located within 
the wider framework of a coherent and interconnected 
system, rather than just being responses to individual 
problems. The next step, and one to be taken in the 
project’s final synthesis report, is to connect all of this 
together and produce concrete options for reform. Above 
all, it is to be hoped that the conversations that stem from 
this process revitalise our enthusiasm for being place 
shapers, future makers, and destiny changers – not just 
resource managers. 

Auckland harbour bridge
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