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Introduction
This report investigates how Aotearoa New Zealand’s 
system of environmental advocacy could be improved 
in the future. This involves looking at the formal system 
(laws, institutions and funding mechanisms) through 
which people argue for better environmental outcomes It 
is a summary of a larger and more in depth report that can 
be accessed at www.eds.org.nz. 

Advocacy is a particularly important subject to consider 
at the moment. The resource management system, 
through which much advocacy occurs, is in the process 
of being overhauled, and we are not at all convinced that 
current settings will be fit for purpose once that happens. 
Indeed, we do not think advocacy settings are fit for 
purpose even now.

We start in Chapter 2 by considering what environmental 
advocacy means, and its conceptual relationship with 
other things like checks and balances, public participation, 
advice and “non-environmental advocacy”. We make a 
case for why public interest environmental advocacy is 
something that needs to be specifically supported, as 
a fragile counterbalance not just to what can be much 
stronger opposing advocates, but also as a check and 
balance on decision-makers themselves. 

In modern times, effective advocacy requires significant 
money, time, technical and legal expertise and access 
to decision-makers. That is generally true irrespective of 
the setting in which advocacy occurs (eg the courtroom, 
parliament, or in the public realm). Advocacy can 
therefore generally be relied on to arise in places in which 
those things are readily available. Money is particularly 
fundamental, given that time and expertise usually has a 
dollar figure cost.

It is not surprising, then, that the capitalist system in 
which we live produces strong advocacy for decisions 
that allow the use of the natural world in order to 
generate profit or increase production. After all, the 
purpose of capitalism is to make money, and money 
is a core enabler of advocacy. That is not to impugn 
capitalism, simply to point out that much of the ability to 
advocate (having the money to do it) is actually a side-
effect of economic activity. It is by no means a reliable 
measure of how important the outcomes advocated 
for through environmental processes are as a matter of 
public interest. Experience under the RMA has shown 
that environmental advocacy is actually essential to the 
effective operation of the system – to realise Parliament’s 
intent behind such statutes – but that this will not 
necessarily happen in practice without careful design 
of both legislation and public policy. In short, advocacy 
settings require specific attention from policy makers 
because it will not occur organically to the extent that it 
is needed.

In Chapter 3 we describe the system of advocacy that 
exists at the moment. While the arena we are most 
concerned about is the Resource Management Act 
(RMA) and its successor legislation the Natural and 
Built Environment Act (NBA) and Spatial Planning Act 

(SPA), the statutory processes through which some 
advocacy occurs is only a small part of that system. It is 
more illuminating to look at who is performing advocacy 
services, which takes us into many other statutory and 
non-statutory contexts. 

Using the term in its broad sense, advocates range 
from organs of government (eg the Department of 
Conservation (DOC)), other statutory entities (like the 
Parliamentary Commissioner for the Environment, 
conservation boards, and the New Zealand Fish and 
Game Council (Fish and Game)) and iwi and hapū, to 
various “guardians”, legal persons like Te Urewera and Te 
Awa Tupua, civil society and a constellation of community 
groups and funders. It is a complex and ever-changing 
picture. We look at what implications various reforms 
(notably resource management reforms, but also potential 
changes to institutions like Fish and Game) may have for 
advocacy. These are likely to be profound.

Objectives and problems
In Chapter 4 we turn our attention to what the public 
policy objectives of environmental advocacy should be. 
We identify 10 core things that advocacy settings should 
be seeking to achieve.

Ten objectives for advocacy in a future system

1.  To support the substantive environmental 
outcomes sought by resource management 
reform (which have been articulated at a broad 
level by the Ministry for the Environment).

2.  To ensure that the principles of te Tiriti o Waitangi 
are given effect to, and that te ao Māori – 
including core concepts like kaitiakitanga and 
mātauraunga Māori – is reflected in environmental 
decision-making.

3.  To help provide a robust evidence-base and 
information to make informed and lawful decisions. 

4.  To ensure that advice (especially contested 
advice) to decision-makers is accessible, 
understandable and transparent, as well as 
effectively communicated.

5.  To ensure that decisions and actions are 
thoroughly tested to ensure compliance with 
the law.

6.  To ensure that decision makers are held to 
account for progress towards meeting future 
environmental goals or targets. 

7.  To assist with educating the public about 
environmental issues and their importance.
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8.  To help influence people to act in ways that 
improve environmental outcomes.

9.  To ensure that those affected by decisions 
(including those concerned about 
“environmental” impacts) are able to have their 
voices and values heard.

10.  To ensure that environmental issues are identified 
and pre-empted before they become urgent.

The remainder of Chapter 4 is focused on identifying 
problems in the current system that need to be fixed. We 
think that a single overriding issue exists here: 

There is a lack of clarity about what purpose 
environmental advocacy is meant to play in the overall 
architecture of the system. 

Nowhere does the system clearly articulate what 
it expects advocacy to do or achieve overall. More 
specifically, there is frequent confusion in many different 
contexts as to whether (or when) advocates are (1) 
representing their own interests as stakeholders and 
participants, and (2) representing the public interest and 
providing a public law check and balance function on 
which the system heavily relies. In a great many situations, 
history has shown us that it is the latter. The system would 
look very different, and a lot less robust, if environmental 
advocates (both statutory and otherwise) had not had 
deep involvement in decision-making. That is not just a 
matter of perspective; the courts have frequently relied on 
environmental advocates to clarify fundamental aspects 
of the law and hold decision-makers to account. But 
nowhere is that acknowledged, making it a highly fragile 
feature of the system that may break under the weight of 
new legislation and processes.

Most of the other issues we identify in Chapter 4 stem, at 
least in some way, from this persistent confusion about 
what we expect advocacy to achieve and how important 
it is. For example, it can be seen in the fact that DOC has 
a clear statutory advocacy function, but is also subject 
to ministerial control that can prevent it from happening. 
Other entities, like conservation boards, have advocacy 
powers but not functions, meaning it does not always 
happen. Some are given a strong advocacy mandate to 
speak for nature, but are then hamstrung in the ways in 
which they can do so. Some are liable to budget cuts 
that divert resources elsewhere. It can also be seen in 
the fact that Fish and Game has been arguably the most 
effective body in advocating for freshwater quality, but its 
actual mandate (to represent the interests of anglers and 
hunters) means that this has been more down to sectoral 
motivation than statutory obligation. And it can be seen 
in how susceptible civil society funding is (eg under 
the Environmental Legal Assistance (ELA) Fund) when 
environmental advocacy conflicts with political desires for 
greater efficiency and “getting stuff done”. It is also often 
not clear how much is being spent by statutory agencies 
on advocacy versus other functions, and performance 

assessments rarely touch on it. And, perhaps most 
importantly, there are few consequences – other than the 
occasional complaint by MPs or civil society – when it fails 
to happen or have its intended effect. 

With this underlying issue in mind, in Chapter 4 we 
identify 12 other problems that require attention. In each, 
we delve into more granular aspects and examples.

Twelve overarching problems with advocacy in 
the current system

1.  There is weak oversight and accountability for the 
environmental advocacy “system”.

2.  Statutory advocacy is not sufficiently independent 
from political influence.

3.  Statutory mandates to undertake environmental 
advocacy are not as strong as they may appear.

4.  There are conflicting advocacy mandates in the 
current system.

5.  Overlapping statutory advocacy mandates can 
cause issues.

6.  There are substantial financial barriers to 
environmental advocacy for both statutory and 
non-statutory advocates.

7.  There are other issues with how environmental 
advocacy is funded.

8.  Environmental advocates suffer from an “inequality 
of arms” when up against other interest groups.

9.  Resourcing constraints on environmental 
advocates go beyond purely financial ones, and 
are also about access to information, expertise 
and staff.

10.  Advocacy is not always enabled or facilitated at 
the most appropriate points in the policy cycle.

11.  Normative hooks in legislation, such as a statute’s 
purposes and principles, are not sufficiently strong 
to provide a foundation for effective public interest 
arguments.

12.  In some senses there is too much advocacy in the 
current system, in that the system carves out a 
broad space for argument, where the imperative is 
for the law to be clear and directive.

Suggestions for improvement
In Chapter 5, we identify 17 broad measures that we think 
will address these problems and provide settings that 
will be more fit for purpose in a new system (that will 
be centred around the NBA and SPA). Some of these 
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measures require legislative change, while others could be 
achieved through softer mechanisms (eg the development 
of subordinate instruments, stronger guidance and better 
practice, or the creation of new funding mechanisms). 
Some we regard as urgent, while others can (and will) 
require time. And some are firm recommendations, while 
others should be regarded as suggestions or areas that 
have merit, but which require further exploration and 
deeper policy development. 

In the box below, we summarise the 17 broad elements 
we think are needed. We have structured these so that 
they broadly reflect, and respond to, the issues identified 
in Chapter 4 (to create a reasonably direct line of sight 
between problem and solution).

Seventeen broad elements needed to strengthen 
environmental advocacy in a future system

1.  Clearly articulate the public policy purpose for 
environmental advocacy in the new system.

2.  Make the law as clear as possible to remove 
unnecessary arguments.

3.  Maintain and strengthen normative hooks that 
provide a platform for environmental advocacy.

4.  Strengthen procedural hooks to facilitate 
involvement by environmental advocates at 
appropriate times.

5.  Establish an Environmental Advocacy Forum to 
coordinate public and private advocacy activity.

6.  Strengthen “watchdog” advocacy settings to 
provide greater accountability for decision-
makers, and closely consider whether 
the Parliamentary Commissioner for the 
Environment’s mandate needs to be strengthened 
over time.

7.  Ensure statutory advocates are accountable for 
their performance.

8.  Strengthen funding for non-government 
environmental advocates through the ELA 
Fund and by establishing new transitional 
funds to support advocacy during the reform 
implementation period.

9.  Reduce the financial risks associated with civil 
society public interest advocacy.

10.  Strengthen the information base on which 
advocacy can draw, and the accessibility of 
expertise.

11.  Strengthen the advocacy mandate of DOC and 
clarify the role of the New Zealand Conservation 
Authority and conservation boards.

12.  Investigate the potential for more independent, 
predictable and secure sources of funding for 
statutory advocacy.

13.  Provide greater legislative recognition of the 
freshwater advocacy function of Fish and Game.

14.  Strengthen the “advocacy” functions of the 
Ministry for the Environment.

15.  Take a close look at potential incentives for 
environmentally harmful advocacy.

16.  Support public participation and grass roots 
advocacy at appropriate points. 

17.  Establish an independent, statutory Environmental 
Defender’s Office (EDO) to take on core public 
interest environmental advocacy (including 
litigation and campaigning).

In the table below, we explore these elements in more 
detail by drilling down into a number of more specific 
recommendations (how each element would be achieved). 
For each recommendation in the table (column 1), we 
identify its: 

 ■ Necessity (or not) for legislative change (column 2);

 ■ Urgency (high, moderate or low) (column 3);

 ■ Overall importance/impact (high, moderate or low) 
(column 4); and 

 ■ most appropriate pathway for implementation (and 
by whom it should be progressed) (column 5). 

Where a recommendation involves changes to a 
particular institution (eg changing the mandate of Fish 
and Game, functions of the Ministry for the Environment, 
or independence of DOC), the name of the institution 
affected has been put in bold text.

The intention of presenting recommendations in this 
multifaceted, tabular form is to allow the reader to 
approach them using a lens that reflects his or her primary 
concern (which may not be the “problem-solution” 
structure we have adopted). For example, some might 
be most interested in the relative urgency of different 
measures (and therefore identifying where policy effort 
should be focused in the short term). Others might want to 
consider all recommendations that would involve change 
to a particular institution (eg DOC). 

Still others may be most interested in identifying all 
recommendations that are able to be progressed through 
particular pathways. There are many different pathways 
possible. For example, some recommendations would 
be best implemented via changes to the NBA and SPA, 
using the parliamentary process already in train. But 
others may require further policy development by either 
the Ministry for the Environment or DOC (and potentially 
other agencies).
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Each of the recommendations in the table below follows 
one of four broad pathways (see column 5). These four 
pathways are colour coded.

Recommendations following pathway 1 (shown in 
red) would be about implementing immediate change 
through resource management reforms. There are two 
sub-categories here (shown in  dark red  and  light red , 
respectively): 

 ■ (A) legislative changes to be made to the NBA and 
SPA as they progress through the parliamentary 
process (and therefore, at least in the short 
term, the responsibility of select committee and 
parliamentarians); and 

 ■ (B) non-statutory, and complementary, measures 
that can be progressed primarily by the Ministry 
(and Minister) for the Environment via policy 
development.

Recommendations following pathway 2 (shown in  
 yellow ) encompass changes that are, for the most part, 
equally important and urgent, but which may need to be 
progressed through mechanisms that are beyond the 
scope of current resource management reforms. That 
would include legislative reform to the Conservation Act 
(eg to amend DOC’s and Fish and Game’s mandates), the 
Environment Act (eg to strengthen the Ministry for the 
Environment’s advocacy mandate) and the Environmental 
Reporting Act (eg to link progress towards NBA targets 
with reporting requirements), among other things. This 
set of recommendations encompasses a wide range of 
specific pathways that involve policy development, some 
of which are at early stages (eg conservation system 
reform, or the governance review of Fish and Game) and 
some which would require new processes (eg a review of 
the Environment Act).

That said, given the importance of such measures 
for advocacy, we see a strong case for implementing 
targeted reforms to DOC, Fish and Game and the Ministry 
for the Environment in parallel with (or, if possible, 

even through) current resource management reforms, 
rather than waiting for deeper reforms across other 
legislation. Responsibility for policy in this space would 
lie across multiple agencies (not just the Ministry for the 
Environment), and collaboration between agencies would 
be important. 

Recommendations following pathway 3 (shown in  
 blue ) are deeper but more targeted, being focused on the 
establishment of an independent EDO. While pathways 
1 and 2 are to some extent about “retrofitting” changes 
to an existing system that was not consciously designed 
to recognise the importance of independent statutory 
environmental advocacy, the creation of an EDO moves 
reform to a more first principles approach to advocacy 
system design. 

An EDO could be created within the NBA, or could have 
its own bespoke legislation. Either way, a process of 
policy development will likely be required before that 
happens. The bones of the institution could be created 
in advance of the legislation that would then formalise 
its functions and powers, similar to how the Climate 
Change Commission has evolved from the Interim Climate 
Change Committee hosted within the Ministry for the 
Environment. Without an EDO, other changes (while 
essential) risk papering over cracks that have emerged 
from structural issues in the current system (eg core 
advocacy activity being the responsibility of a government 
department and vulnerable civil society groups). Pathway 
3 is therefore an essential one to travel down, and needs 
to be led by the Ministry for the Environment.

Recommendations following a fourth and final pathway  
(in  green ) would involve deeper, long-term reform, 
including investigating how to reshape the fundamental 
incentives driving environmental degradation in our 
society and transforming a much wider range of 
things, such as the tax system and the New Zealand 
Bill of Rights Act. That will take time, but it should see 
dedicated policy work begin now. 
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More specific recommendations for change

1. Recommendation/suggestion for change 2. Legislative 
change 
required?

3. Urgency 4. Overall 
importance

5. Implementation 
pathway (and by 
whom it should 
be progressed)

Clearly articulate the public policy purpose for environmental advocacy in the new system

1 A preamble should be inserted at the start 
of the NBA, in narrative form. This should 
make clear that environmental advocacy 
is: (1) a necessary check and balance on 
decision-makers who may be driven by 
concerns other than those laid down in 
the legislation; (2) a counterbalance to the 
resources available to those who may seek 
to dilute environmental protections; and 
(3) an important source of information and 
a mechanism to test an evidence base on 
which decisions are made. 

Yes High Moderate NBA/SPA 
legislative 
process (Select 
Committee)

2 The check and balance function of advocacy 
should be emphasised in the NBA’s 
implementation principles, alongside a 
separate recognition of the importance of 
public participation for democratic reasons.

Yes High Moderate NBA/SPA 
legislative 
process (Select 
Committee)

3 The importance of environmental advocacy 
should be articulated in the Environment Act, 
ensuring its recognition across the wider 
system overseen by the Ministry for the 
Environment.

Yes High Moderate NBA/SPA 
legislative 
process (Select 
Committee) OR 

Review of 
Environment Act 
(MfE)

4 The National Planning Framework, 
supported by non-statutory guidance, should 
explain how advocacy activities are intended 
to support the environmental objectives of 
the NBA.

No High Moderate Development of 
National Planning 
Framework and 
guidance (MfE)

5 The relationship between “environmental” 
advocacy and Māori advocacy under the 
auspices of te Tiriti o Waitangi should be 
clarified in the National Planning Framework, 
to clarify tensions and synergies.

No Further 
exploration 
needed 

Further 
exploration 
needed

Development of 
National Planning 
Framework and 
guidance (MfE)

Key for column 5 (implementation pathway)

Legislative process for NBA/SPA

Complementary, non-statutory measures to 
support the NBA/SPA

Policy development implemented through 
mechanisms that are beyond the scope of 
current resource management reforms

Policy development focused on the 
establishment of an EDO

Policy development concerning more  
systemic change

Terms used in column 5 (implementation pathway)

MfE Ministry for the Environment 

DOC Department of Conservation

DPMC Department of Prime Minister and Cabinet

MoJ Ministry of Justice

Forest and Bird  Royal Forest and Bird Protection Society  
of New Zealand

EDS Environmental Defence Society

MPI Ministry for Primary Industries

CRI Crown Research Institute

DIA Department of Internal Affairs
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Make the law as clear as possible to remove unnecessary points of advocacy

6 The meaning of fundamental aspects of the 
law (such as the NBA equivalent of the word 
“while” in section 5 of the RMA) needs to 
be clear on its face to avoid undermining 
the protective intent of the law through 
the courts. The purpose of the NBA (and 
its relationship with limit setting) needs 
a suitable conjunction that heads off any 
attempts to introduce a balancing or overall 
broad judgement approach.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)

7 Environmental limits and targets under the 
NBA should be expressed with as much 
specificity as possible (including timeframes 
and actions for reaching them).

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)

8 The relationships (including hierarchies) 
between different objectives and policies 
in the National Planning Framework should 
be made as clear as possible. All regulatory 
provisions should be specifically tied to the 
policy provisions justifying them.

No High High Development of 
National Planning 
Framework and 
guidance (MfE)

9 The relationship between the NBA (with a 
strong environmental purpose) and the SPA 
(which will have broader objectives) should 
be made clear as being one of hierarchy.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)

10 The Ministry for the Environment should 
develop and revise model plans and template 
conditions (including for land and water 
plans in the first instance) as planning 
processes roll out and lessons are learnt 
through judicial decisions.

No High Moderate Development 
of model plans 
(MfE)

11 The Ministry for the Environment should 
have a mandatory and robust auditing role 
across all combined plans and regional 
spatial strategies, prior to notification.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)

12 The relationship between the NBA and 
the Fisheries Act (with respect to spatial 
protections for marine biodiversity) should 
be clarified in the NBA, to enable advocates 
to channel their efforts into the most 
appropriate forum.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)

Maintain and strengthen normative hooks that provide an effective platform for environmental advocacy

13 The concept of te mana o te wai (establishing 
a hierarchy in which the needs of the 
waterway come first) should remain, and this 
central idea should also be echoed in other 
domain-based principles of the NBA.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)

14 The enhancement of the environment 
should be specifically emphasised, allowing 
arguments to be launched about how (not 
just whether) that happens.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)

15 There needs to be a statutory hook on which 
to make arguments about the timeframes 
in which targets for improvement should be 
met, not just what they are.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)
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16 The principles of the NBA should specifically 
recognise the importance of pursuing 
synergies between environmental and other 
outcomes.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)

17 The hook in the RMA for the “protection 
of the habitat of trout and salmon” should 
be subtly reframed as the “protection and 
restoration of freshwater environments 
capable of supporting healthy, biodiverse 
ecosystems and aquatic life”, where the 
definition of “aquatic life” could include trout 
and salmon (but exclude pest species).

Yes High Moderate NBA/SPA 
legislative 
process (Select 
Committee)

18 The NBA’s principles should specifically 
reference the importance of protecting and 
expanding wetland habitats.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)

19 The consenting provisions of the NBA should 
require compliance with environmental 
limits, so that advocates can debate how 
compliance is achieved rather than whether 
it is achieved.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)

20 Consideration should be given to how the 
burden of proof is approached in consenting 
processes, placing this more firmly on 
applicants.

Yes Low Further 
exploration 
needed

NBA/SPA 
legislative 
process (Select 
Committee) OR 

Further policy 
development 
(MfE)

21 Private plan changes should not be 
permitted to alter environmental limits.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)

22 The NBA should have a robust “non-
regression” principle to ensure that 
environmental limits are not weakened over 
time and attempts to do so can be resisted 
in court.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)

23 An “environmental” equivalent of the 
rural proofing policy should be developed 
and deployed so the Ministry for the 
Environment is empowered to run a 
sustainability ruler over all other policy 
created by government.

No Moderate Moderate Further policy 
development 
(MfE)

24 Cabinet’s impact analysis requirements 
(and government expectations for good 
regulatory practice) should be reviewed to 
strengthen the importance of environmental 
considerations relative to impacts on 
regulated parties.

No Moderate Moderate Further policy 
development 
(MfE, DPMC)

25 The New Zealand Bill of Rights Act should 
be amended to ensure that any decision 
inconsistent with fundamental rights to (or 
of) a healthy environment require express 
justification and are clearly identified. This 
could be overseen by the Parliamentary 
Commissioner for the Environment.

Yes Low Further 
exploration 
needed

Further policy 
development 
(MfE, MoJ)
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26 The precautionary principle should be 
enshrined in the Environment Act so that a 
consistent approach to scientific uncertainty 
is applied across all Ministry for the 
Environment functions, not just decisions 
under the NBA.

Yes Moderate Moderate NBA/SPA 
legislative 
process (Select 
Committee) OR 

Review of 
Environment Act 
(MfE)

27 The views of statutory advocates like DOC, 
the Parliamentary Commissioner (and his/
her reports), Fish and Game (for freshwater 
quality and flows) and potentially others 
should be given “particular regard” by 
decision-makers under the NBA.

Yes High Moderate NBA/SPA 
legislative 
process (Select 
Committee)

Strengthen procedural hooks to facilitate involvement by environmental advocates at appropriate times

28 The ability for advocates to join proceedings 
under section 274 of the RMA (without having 
engaged through council processes first) 
should be retained in an equivalent provision 
of the NBA, but this should be extended 
to include entities representing the public 
interest in a healthy environment, not just with 
an interest greater than the general public.

Yes High Moderate NBA/SPA 
legislative 
process (Select 
Committee)

29 There needs to be a more structured and 
predictable mechanism through which 
environmental advocates (including statutory 
ones) are involved in the co-creation 
of national direction, learning from the 
lessons of the development of the most 
recent iteration of the NPS for Freshwater 
Management.

Yes Moderate High NBA/SPA 
legislative 
process (Select 
Committee)

30 There should be specific standing for DOC 
to be involved in NBA processes, to allow 
involvement in plan and consent proceedings 
as of right. Automatic standing should be 
extended to embrace Forest & Bird and 
EDS, and Fish and Game for proceedings 
concerned with freshwater (water quality and 
flows).

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)

31 In the event of non-notification of consents, 
appeal rights on substantive decisions 
(whether either on the merits or on points of 
law) should still be allowed for core public 
interest environmental advocates (even 
if that power is seldom used). This would 
require advocates to be notified of relevant 
consent applications, necessitating a suitable 
data sharing platform.

Yes Moderate Moderate NBA/SPA 
legislative 
process (Select 
Committee)

32 Broader appeal rights than others have on 
combined plans under the NBA should be 
afforded to DOC and/or other core public 
interest advocates (eg specified civil society 
groups or an EDO: see further below). Merits 
appeal rights should be available even if a 
planning committee accepts an independent 
hearing panel’s recommendations, to ensure 
there is additional judicial oversight where 
needed in the public interest.

Yes High Moderate NBA/SPA 
legislative 
process (Select 
Committee)
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33 Consent notification decisions by councils 
should be proactively reviewed or audited 
by the Ministry for the Environment. A 
complementary mechanism would be to 
provide appeal rights to a defined set of 
public interest environmental advocates, 
to challenge non-notification in the 
Environment Court. 

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)

34 Stronger hooks for environmental advocacy 
should be inserted into the Fisheries Act. 
This could be in the form of merits appeals 
when it comes to decisions touching on 
the environmental principles in section 9 of 
the Act, or sustainability measures, even if 
standing was limited to those representing 
the public interest.

Yes Moderate High Review of 
Fisheries Act/
Oceans reform 
(MPI, MfE, DOC 
via Oceans 
Secretariat)

35 There should be a requirement or 
expectation to give “particular regard” to 
DOC's views when making decisions that 
impact on the broader marine environment 
under the Fisheries Act.

Potentially Moderate Moderate Review of 
Fisheries Act/
Oceans reform 
(MPI, MfE, DOC 
via Oceans 
Secretariat)

36 An expectation should be established that 
DOC, in its statutory advocacy role, will be 
engaged in all government policy processes 
that have potentially significant impacts on 
the environment, and such activities should 
be transparently reported.

No Moderate Moderate Departmental 
practice (DOC, 
MfE)

37 There should be best practice guidelines 
developed around who should be involved 
in “bigger picture” non-statutory policy 
development processes (including civil 
society) and when.

No High High Policy 
development 
(MfE-led)

38 Provisions should be inserted into the 
public service code of conduct to reflect 
an expectation that regular departmental 
engagement with civil society environmental 
groups is normal practice.

No High High Policy 
development 
(MfE, Public 
Service 
Commissioner)

39 A Prime Minister’s Environment Forum 
should be established as a formal channel 
through which environmental advocates 
(statutory and non-statutory, as well as 
Māori) can collectively advocate for law 
reform and deep policy shifts concerning te 
taiao.

No Moderate High Policy 
development 
(MfE, DPMC)
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Establish an Environmental Advocacy Forum, and better coordinate public and private advocacy activity

40 A permanent Environmental Advocacy 
Forum should be established to ensure that 
the check and balance function of advocacy 
is well coordinated across the whole system 
and across different advocates. The Forum 
should include core, specified public interest 
advocates (namely those referred to in the 
Covid-19 fast track consenting legislation). It 
would provide a space for these advocates, 
alongside DOC, to discuss a strategic 
approach to sharing resources and aligning 
effort. This should not require involvement by 
non-public bodies and would not constrain 
their freedom of action. Rather, it would be 
about coordination, and provide another 
mechanism by which DOC could be held 
accountable for its advocacy function. The 
Forum could lead to the establishment of 
joint “advocacy teams” to be deployed in 
RMA proceedings. 

No High High Policy 
development 
(DOC, MfE)

41 A pool of independent scientific and 
planning experts should be established, 
who would be made available to core 
public interest advocates upon request, to 
support litigation (eg on freshwater plans or 
combined regional plans under the NBA). 
These experts could be accredited by an 
independent source (such as the Chief 
Freshwater Commissioner or equivalent 
under the NBA). A more coordinated 
approach here should not jeopardise the 
ability of member NGOs to access public 
interest funding, such as under the ELA 
Fund.

No High High Policy 
development 
(MfE, DOC)

42 An Environmental Advocacy Forum 
could be hosted or supported (although 
not controlled) by the Ministry for the 
Environment (as steward of the system) 
or DOC (as the system’s primary statutory 
advocate).

No High High Policy 
development 
(MfE, DOC)

43 The NBA could usefully require an offer of 
pre-notification consultation by councils/
planning committees with a recognised 
grouping of “public interest” civil society 
advocates (for example, members of the 
Forum described above). Alternatively, this 
could be encouraged as good practice by the 
Ministry for the Environment.

Potentially High High NBA/SPA 
legislative 
process (Select 
Committee)

Strengthen “watchdog” advocacy settings to provide greater accountability for decision-makers

44 There should be a requirement in the 
Environment Act for government to respond, 
via the Minister or Secretary for the 
Environment, and within a reasonable 
timeframe, to any recommendations made by 
the Parliamentary Commissioner for the 
Environment.

Yes High High Review of 
Environment 
Act (MfE) OR 
amendments to 
Environmental 
Reporting Act 
(MfE)
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45 There should be a more specific requirement 
in the Environmental Reporting Act for 
any commentary by the Parliamentary 
Commissioner for the Environment (or, 
as discussed further below, an independent 
science panel) on environmental reports 
produced under that Act to receive a 
response from government, in the form of an 
action plan.

Yes High High Amendments to 
Environmental 
Reporting Act 
(MfE)

46 There should be a requirement/expectation 
for relevant agencies to seek the views of 
the Parliamentary Commissioner for the 
Environment when creating future insights 
reports under the Public Service Act.

Potentially Moderate Moderate Policy 
development/ 
departmental 
practice (MfE, 
Public Service 
Commissioner)

47 There should be a strong legislative link 
between long-term insights briefings 
generated by environmental agencies 
and environmental reporting under the 
Environmental Reporting Act, to ensure that 
emerging issues identified in the former 
are being monitored and reported on in the 
latter.

Yes High High Amendments to 
Environmental 
Reporting Act 
(MfE) OR policy 
development 
(MfE, Public 
Service 
Commissioner)

48 There should be better alignment between 
the things that are reported on under the 
Environmental Reporting Act and how 
public finance to address them is presented 
(eg in parliamentary appropriations and 
annual reports). That would provide greater 
transparency around what is being spent on 
priority issues and how that changes over 
time, allowing more effective advocacy for 
change.

No High High Policy 
development 
(MfE)

49 Progress towards mandatory targets, and 
the status of environmental limits, set 
under the NBA, should be directly linked to 
environmental reporting requirements under 
the Environmental Reporting Act.

Yes High High Amendments to 
Environmental 
Reporting Act 
(MfE)

50 There should be more direct lines of 
accountability established between strategic 
environmental policy (eg Te Mana o Te Taiao 
– New Zealand Biodiversity Strategy) and the 
policies and programmes of all government 
agencies (to show how its objectives are 
being met). That Strategy should also have 
specific status under the NBA as a matter to 
which particular regard must be had.

No High High NBA/SPA 
legislative 
process (Select 
Committee)

51 A quality assurance function should be 
performed by the Auditor-General by 
regularly assessing the performance of 
environmental agencies (central and possibly 
local government) against their statutory 
duties and environmental targets set under 
the NBA. Its capacity to evaluate specifically 
environmental performance should be 
assessed and, if necessary, strengthened.

Potentially High High Policy 
development 
(MfE, Treasury, 
in partnership 
with Office of the 
Auditor-General)
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52 The use of joint select committees (such 
as Environment, Primary Production 
and Finance and Expenditure) could be 
increased to broaden the practical influence 
of the Parliamentary Commissioner for 
the Environment to areas that are not 
focused on the environment but may have 
impacts or implications for it.

No Further 
consideration 
needed

Further 
consideration 
needed

Further 
consideration 
needed (MfE)

53 There should be an expectation that the 
Parliamentary Commissioner for the 
Environment responds (or can respond) to 
departmental comments on its submissions 
and advice to select committees (a “right of 
reply”). 

No High High Parliamentary/ 
departmental 
practice (MfE, 
Public Service 
Commissioner)

54 The “check and balance” provided by 
select committees on government should 
be strengthened, for example, by providing 
salary parity between committee chairs and 
Ministers.

Potentially Further 
consideration 
needed

Further 
consideration 
needed

Further 
consideration 
needed 
(Parliamentary 
Service, 
Department of 
Internal Affairs)

55 In light of the United Kingdom’s new “Office 
for Environmental Protection” watchdog 
model, it is worth considering closely 
whether the current statutory mandate of 
the Parliamentary Commissioner for the 
Environment should be strengthened here 
over time.

Potentially Further 
consideration 
needed

Further 
consideration 
needed

Review of the 
Environment Act 
(MfE)

Ensure statutory advocates are accountable for their own performance

56 It should be made clear in annual reports of 
statutory environmental advocates (notably 
DOC) how their specific advocacy function 
is being discharged (eg in which settings) 
and interpreted, including reasons for those 
decisions.

Potentially High High Policy 
development 
(DOC)

57 A specific and transparent link should 
be made between advocacy activity and 
DOC budget lines (both in reporting and 
in parliamentary appropriations like Vote 
Conservation), to make it clear how much is 
being spent on the function.

Potentially High High Policy 
development 
(DOC)

58 In reviewing the performance of public sector 
bodies (eg in agency reviews by the Public 
Service Commissioner and performance 
audits by the Auditor-General), one focus 
should be on evaluating the adequacy of the 
advocacy function and the impact that it is 
having on the decisions of others. That will 
be particularly important for DOC. It should 
also apply to the more specific freshwater 
advocacy mandate of Fish and Game 
(see further below), but not its broader 
stakeholder advocacy function (for which it is 
already accountable to license holders).

No High High Policy 
development 
(DOC, Treasury, 
Public Service 
Commission)
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59 It should be clarified that the Secretary (and 
Ministry) for the Environment, as steward 
of the broader resource management 
system, also has a broad oversight role over 
the performance of advocacy within it. That 
could usefully be added to the Secretary’s/
Ministry’s functions under the Environment 
Act.

Potentially High High Review of the 
Environment Act 
(MfE)

60 It should be clarified that the New Zealand 
Conservation Authority, when advising the 
Minister on the budget of the Department 
under the Conservation Act, should 
specifically turn its mind to funding required 
to support DOC’s advocacy function.

Potentially Moderate Moderate Policy 
development 
(DOC)

61 There should be regular evaluation, and 
reporting, on the impact that non-statutory 
advocacy supported by the ELA Fund is 
having.

No Moderate Moderate Policy 
development 
(MfE)

Strengthen funding for non-governmental environmental advocates

62 A clear legislative basis should be provided 
for the ELA Fund (eg in the Environment Act, 
the NBA or bespoke legislation). This should 
codify the existing primary and secondary 
criteria for applicants. 

Yes Moderate High NBA/SPA 
legislative 
process (Select 
Committee) OR 

Review of the 
Environment Act 
(MfE)

63 The role of the independent panel in 
considering applications under the 
ELA Fund, and the Secretary for the 
Environment as final decision-maker, 
should be enshrined in legislation (to remove 
the spectre of future political influence over 
funding decisions as has been seen in the 
past).

Yes Moderate High NBA/SPA 
legislative 
process (Select 
Committee) OR 

Review of the 
Environment Act 
(MfE)

64 Legislation should provide for the Secretary 
for the Environment or Parliamentary 
Commissioner for the Environment to 
appoint members of the independent panel, 
not the Minister.

Yes Moderate High NBA/SPA 
legislative 
process (Select 
Committee) OR 

Review of the 
Environment Act 
(MfE)

65 It should be made clear that assistance 
from the Fund is available for first instance 
hearings where it is in the public interest 
to shape outcomes from an early stage, 
including for freshwater plans and combined 
plans under the NBA, where the availability 
of appeals (and therefore funding, under 
current settings) may not be known until 
planning committees accept or reject 
the recommendations of an independent 
hearings panel.

Potentially High High Policy 
development 
(MfE) OR 

NBA/SPA 
legislative 
process (Select 
Committee)
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66 The quantum of the ELA Fund should be 
increased, and linked to the consumer price 
index (or an appropriate sub-index within it).

Potentially High High Policy 
development 
(MfE) OR 

NBA/SPA 
legislative 
process (Select 
Committee)

67 A more flexible upper limit on the support 
available to a single organisation should be 
implemented, based on the complexity and 
public interest in the case.

Potentially Moderate Moderate Policy 
development 
(MfE) OR 

NBA/SPA 
legislative 
process (Select 
Committee)

68 Restrictions on the Fund supporting in 
house expertise should be softened where 
appropriate.

Potentially Moderate Moderate Policy 
development 
(MfE) OR 

NBA/SPA 
legislative 
process (Select 
Committee)

69 The requirement to engage experts only after 
an application is made should be softened.

Potentially Moderate Moderate Policy 
development 
(MfE) OR 

NBA/SPA 
legislative 
process (Select 
Committee)

70 Over time, at least part of the Fund should be 
capitalised using more independent revenue 
sources so that Treasury does not need 
to justify it on an annual basis (especially 
in a context where there can be a lack of 
clarity as to the function of advocacy in 
the system). There could, for example, be 
a separate and permanent parliamentary 
appropriation, or funding could be attached 
to Vote Parliamentary Commissioner for the 
Environment. Alternatively, some alternative 
independent funding sources for statutory 
advocates suggested further below, could 
also be applied to the ELA Fund. 

Potentially Moderate High Policy 
development 
(MfE) 

71 Three additional funds should be established 
as a matter of urgency to support 
independent environmental advocacy as 
reforms roll out. A reformed ELA Fund (a 
permanent, business-as-usual fund) should 
remain in existence alongside these new 
funds, although could for a time be diverted 
into other fora than NBA and SPA processes.

No High High Policy 
development 
(MfE) 

72 The purpose of the first fund should be 
to support Māori involvement in statutory 
processes as kaitiaki. The parameters and 
quantum of the fund would be a matter for 
tangata whenua to discuss with the Crown.

No Further 
exploration 
needed

Further 
exploration 
needed

Policy 
development 
(MfE)
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73 The purpose of a second fund (a “Transitional 
Advocacy Fund”) should be focused on 
supporting broader public interest advocacy, 
and be designed to support civil society 
involvement as a check and balance during a 
period of reform and implementation rather 
than as a stakeholder or participant.

No High High Policy 
development 
(MfE)

74 A Transitional Advocacy Fund should cover 
advocacy activities in the following contexts:

 ■ Central government led policy processes 
(eg several iterations of the National 
Planning Framework development). 

 ■ Regional level planning (through NBA 
regional planning committees).

 ■ Proactive identification of areas in need of 
further reform (“fixes” in the law). 

 ■ Arguing test cases (and pursuing 
declaration proceedings) in the courts on 
fundamental points of legal interpretation.

No High High Policy 
development 
(MfE)

75 A Transitional Advocacy Fund should be 
designed to partially fund NBA and SPA 
advocacy during a transitional period of 
7 years after enactment, and should be 
capitalised by a minimum of $10.5 million 
up front (representing $750,000 per region, 
including advocacy on both the combined 
plan and regional spatial strategy).

No High High Policy 
development 
(MfE)

76 A third fund (a “Freshwater Advocacy Fund”) 
should fund core civil society advocacy in 
freshwater planning processes specifically.

No High High Policy 
development 
(MfE)

77 This Freshwater Advocacy Fund should also 
be made available for application from Fish 
and Game, subject to any separate funding 
arrangements made with this organisation.

No High Moderate Policy 
development 
(MfE)

78 A dedicated Freshwater Advocacy Fund 
should be capitalised by a minimum of $7 
million up front, covering a timeframe of 
3 years ($500,000 per plan), and have the 
same basic characteristics outlined above for 
a revised ELA Fund.

No High High Policy 
development 
(MfE)

79 Within a Transitional Advocacy Fund and 
a Freshwater Advocacy Fund, and with 
close oversight by the Ministry for the 
Environment, direct funding should be 
provided to the Environment Aotearoa Trust 
(a civil society trust intended to be overseen 
jointly by a number of environmental NGOs), 
to triage and distribute financial support to 
member organisations within it (for example, 
Forest and Bird and EDS). That would be 
a more efficient approach to transitional 
advocacy than an administratively heavy 
system requiring multiple applications for 
smaller grants to community groups to be 
processed, and better recognise the check 
and balance role being played by some in the 
system.

No High Moderate Policy 
development 
(MfE)
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80 Funding should also be available to 
support broader public participation from 
communities and individuals, although that 
could come via councils, who may be best 
placed to engage with local communities 
and their concerns. This should be built into 
the “implementation” budget for resource 
management reform in future budgets.

No Moderate Moderate Policy 
development 
(MfE)

81 More generally, iwi and civil society need to 
be suitably remunerated for involvement as 
experts in government policy processes in a 
consistent way.

No High High Policy 
development 
(MfE)

Reduce the financial risks associated with civil society public interest advocacy

82 It should be made clear (eg in a court 
practice note) that costs will only be awarded 
against public interest environmental 
litigators in exceptional situations, and 
there should be provision for receiving a 
“protective costs order” at the initiation of 
litigation. Subject to parties’ conduct in 
litigation, this should be automatic where a 
previous public interest gateway has been 
passed through, such as receiving funding 
from the ELA Fund. 

Potentially High Moderate NBA/SPA 
legislative 
process (Select 
Committee) OR 

Practice note/
guidelines 
development 
(Environment 
Court)

Strengthen the information base on which advocacy can draw, and the accessibility of expertise

83 We encourage existing efforts to strengthen 
the Environmental Reporting Act, establish 
an environmental science research strategy, 
and create an arm’s length science panel to 
support the Secretary for the Environment 
in the environmental reporting role. 

Yes High High Review of the 
Environmental 
Reporting Act 
(MfE)

84 We emphasise the importance of having 
clear statutory hooks so the science can 
inform priority decision-making areas under 
the NBA, SPA and broader government 
programmes (eg freshwater) in a timely way.

Yes NBA/SPA 
legislative 
process (Select 
Committee)

85 There should be a strong expectation of 
some pro bono or reduced rate assistance 
by CRIs to entities representing the public 
interest in a healthy environment (notably 
provision of expert witnesses and evidence 
in litigation), and the development of policies 
around that. There should also be a revision 
of CRI statements of core intent and strong 
ministerial statements of expectation to CRI 
boards to that effect.

No High High Policy 
development 
(MBIE, MfE)

86 A national research strategy should have 
a clear pathway into local government 
budgeting processes, to ensure that 
consistent, long-term state of the 
environment monitoring is costed (potentially 
with central government support) into both 
the long-term and annual plans of councils. 
It should also be linked to a reformed 
environmental reporting framework.

Yes Moderate High Policy 
development 
(DIA) AND review 
of Environmental 
Reporting Act 
(MfE)
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87 There should be greater independence with 
respect to the questions that are asked in 
environmental reporting. An arm’s length 
science panel could perform that role, but it 
would be appropriate for the Parliamentary 
Commissioner for the Environment to 
provide formal input, who could then usefully 
“bookend” the reporting process by inputting 
questions and responding to results 
(including when his or her questions were 
not adequately answered by reporting).

Potentially Moderate High Review of 
Environmental 
Reporting Act 
(MfE)

88 There should be an expectation that the 
Parliamentary Commissioner for the 
Environment will provide high level 
commentary on environmental agencies’ 
long-term insights briefings, produced under 
the Public Service Act, to Parliament, to 
ensure that the right questions are being 
asked (and answered) about the future.

No Moderate Moderate Departmental/ 
agency practice 
(including DOC, 
MfE, Treasury, 
Parliamentary 
Commissioner for 
the Environment)

89 An independent, statutory Environmental 
Research Council should be established, 
which would set criteria for research funding 
allocation, develop and negotiate research 
platforms or programmes with long-term 
time horizons, and allocate a contestable 
funding pool for research into emerging 
environmental issues and opportunities. 
An arm’s length science advisory panel to 
the Secretary for the Environment could 
evolve into a more independent model, akin 
to how the Climate Change Commission 
evolved.

Yes Moderate High Review of 
Environmental 
Reporting Act 
(MfE) OR policy 
development 
(MfE, MBIE)

90 A single national online database should be 
established, outlining all live notified consent 
applications, plan changes and law reform 
proposals in real time, to provide advocates 
with efficient access to information on 
processes in which they can engage. 
This could be hosted by the Ministry for 
the Environment, as a natural evolution 
of the National Monitoring System, and 
should be open access and user-friendly. 
Over time, this should also incorporate live 
information on opportunities for involvement 
in processes administered by DOC, such 
as reviews of conservation management 
strategies and plans and concession 
applications.

No High High Policy 
development 
(MfE)
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Strengthen the advocacy mandate of the Department of Conservation and clarify the role of the Conservation 
Authority and conservation boards

91 Stipulate that DOC’s advocacy function 
under section 6(b) of the Conservation Act is 
not subject to the direction of the Minister 
(requiring amendment to section 6 and 
section 5).

Yes High High NBA/SPA 
legislative 
process (Select 
Committee) OR 

Policy 
development 
(DOC)

92 DOC’s general advocacy “function” should 
be amended to an advocacy “duty” (to 
ensure greater accountability, and prevent 
the function being ignored entirely), while 
leaving it flexible as to how exactly the duty 
would be met.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee) OR 

Policy 
development 
(DOC)

93 At least for DOC’s advocacy function, it 
should be clarified that the “conservation” 
outcomes being sought are about 
enhancement and restoration and not just 
preservation and protection.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee) OR 

Policy 
development 
(DOC)

94 The pursuit of water conservation orders, 
where appropriate, should be included within 
DOC’s mandate.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee) OR 

Policy 
development 
(DOC)

95 The advocacy function in DOC should be 
shielded from the impacts of restructuring 
and funding cuts. This could be in the form 
of an “Advocacy Business Unit” comprising a 
core of legal and science expertise.

No High High Policy 
development 
(DOC)

96 More focused advocacy “champions” should 
be established within a DOC advocacy unit, 
to encourage a more balanced coverage of 
advocacy across issues and domains.

No Moderate Moderate Policy 
development 
(DOC)

97 As part of broader conservation system 
reform, the conservation planning 
framework should be made more robust 
(including by creating clearer lines of sight 
between national level policy, conservation 
management strategies, conservation 
management plans, and concessions – so 
that instruments lower down must give effect 
to those higher up and decisions must be in 
accordance with the policies, strategies and 
plans). Like some National Policy Statements 
under the RMA, planning instruments should 
include provisions on implementation, 
including how the advocacy function is 
to be exercised to achieve environmental 
outcomes.

Yes Moderate High Policy 
development 
on conservation 
system reform 
(DOC)



ENVIRONMENTAL ADVOCACY IN THE FUTURE RESOURCE MANAGEMENT SYSTEM20

98 As part of broader conservation reform, 
consideration should be given as to whether 
some focused rights of appeal should be 
provided with respect to conservation 
planning instruments (eg conservation 
management strategies), to allow an 
independent public interest advocate to 
challenge decisions without recourse to 
judicial review. This recognises that DOC is 
not itself an appropriate advocate in situations 
where it is also a decision-maker. That is a 
complex area and one that needs deeper 
investigation as other reforms progress.

Yes Moderate Further 
exploration 
needed

Policy 
development 
on conservation 
system reform 
(DOC)

99 Implementation guidance should be provided 
in the cascade of conservation instruments 
to address conflicts and overlaps between 
the advocacy functions of DOC and Fish 
and Game.

No Moderate Moderate Policy 
development 
on conservation 
system reform 
(DOC)

100 The advocacy function described in 
conservation management strategies 
and plans should be specifically linked to 
departmental budgeting and reporting 
processes.

No Moderate Moderate Policy 
development 
(DOC)

101 Greater clarity should be provided in 
conservation management strategies on 
how and when the advocacy priorities of 
conservation boards are to be supported 
by DOC.

No Moderate Moderate Policy 
development 
(DOC)

102 The criteria by which members of 
conservation boards are appointed (which 
influences their advocacy choices and 
capability) should be carefully considered as 
part of conservation system reform. 

Yes Moderate High Policy 
development 
on conservation 
system reform 
(DOC)

103 DOC should be granted automatic standing 
to join legal proceedings in the Environment 
Court (under the NBA’s equivalent of section 
274) alongside councils and the Attorney-
General, as a representative of the “public 
interest” or “nature”.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)

104 DOC should have a separate and secure 
central government seat at the table in 
any committee responsible for regional 
spatial strategies under the SPA, removing 
the risk that its conservation voice will be 
diluted by a central government appointee 
having a focus on other matters (eg fiscal or 
infrastructure concerns).

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)

105 Specific status should be provided to DOC 
in regional planning committees under 
the NBA (whether a seat at the table of 
formal observer status), to ensure close 
engagement in those processes and 
provide councils and others early warning of 
potential litigation. Consideration could be 
given to whether conservation boards have 
observer status as well.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)
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106 There should be a strong expectation that 
DOC’s conservation focused mandate (and 
any dissenting views from those of other 
departments), in joint policy initiatives, is 
expressed in its advice to Ministers.

No High Moderate Departmental 
practice (DOC) or 
Cabinet directive

107 It should be made clear how much of the 
budget set aside for resource management 
reform implementation, if any, is to be 
made available to DOC as an advocate. 
Alternatively, this function should be 
specifically provided for as a separate line 
item in Vote Conservation, recognising that 
advocacy during the reform implementation 
phase will not be business as usual.

No High High Policy 
development 
(MfE, DOC)

Investigate the potential for more independent, predictable and secure sources of funding for statutory advocacy

108 Investigate the potential for a distinct 
advocacy or litigation fund to be established 
within DOC (for the use of its Advocacy 
Business Unit), capitalised by a regular and 
focused parliamentary appropriation (as with 
the ELA Fund).

No Moderate Further 
exploration 
needed

Policy 
development 
(DOC)

109 Investigate the potential for a proportion of 
concession revenue to be ring-fenced for use 
in DOC advocacy.

Potentially Moderate Further 
exploration 
needed

Policy 
development 
(DOC)

110 Investigate the potential to direct some of 
the International Visitor Conservation and 
Tourism levy collected at the border to an 
advocacy function.

Potentially Moderate Further 
exploration 
needed

Policy 
development 
(DOC)

111 Investigate the potential for a similar 
system to the conservation services levy 
(currently imposed on commercial fishing 
quota owners) to be replicated as a levy on 
resource consent applicants, to direct funds 
into advocacy services and to be shared 
between iwi and other advocates.

Yes Moderate Further 
exploration 
needed

Policy 
development 
(MfE)

112 Investigate the potential to divert a 
proportion of fines from environmental 
prosecutions (after any cost-recovery 
measures) into an advocacy fund.

Potentially Moderate Further 
exploration 
needed

Policy 
development 
(MfE, MoJ)

113 Investigate the potential to earmark a portion 
of revenue raised from the auctioning of 
emissions units, under the emissions trading 
scheme, for advocacy specifically for climate 
change litigation.

Yes Moderate Further 
exploration 
needed

Policy 
development 
(MfE)

114 Investigate the potential to divert a 
proportion of coastal occupation charges 
collected by councils into an advocacy 
fund, to be shared between iwi and other 
advocates.

Potentially Moderate Further 
exploration 
needed

Policy 
development 
(MfE, DOC)

115 If resource rentals are to be introduced in the 
future, investigate the potential to divert a 
proportion of those (especially to the extent 
they relate to “polluting” activities) into an 
advocacy fund, and shared between iwi and 
other advocates.

Yes Low Further 
exploration 
needed

Policy 
development 
(MfE)
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116 Investigate the potential for an independently 
managed statutory fund which invests in 
green infrastructure, to utilise profits or 
dividends to fund public interest advocacy 
alongside other public interest measures.

Yes Low Further 
exploration 
needed

Policy 
development 
(MfE)

117 The fund managed by the New Zealand 
Law Foundation should be recapitalised as 
a matter of urgency, either by a government 
grant or by resurrecting the mechanism 
by which it built up funds in its early years 
(interest on lawyers’ trust funds).

Potentially High High Policy 
development 
(MoJ, MfE)

Provide greater legislative recognition of the freshwater advocacy function of Fish and Game

118 There should be a direct channel of advice 
from Fish and Game to the Minister for 
the Environment. This could be formalised 
as a function of Fish and Game under the 
Conservation Act.

Yes Moderate Moderate Policy 
development 
(DOC)

119 The statutory advocacy mandate of Fish and 
Game under the Conservation Act should 
be broadened to specifically cover advocacy 
for freshwater quality in waterways and 
wetlands. This clearer freshwater advocacy 
function should not be interpreted as diluting 
the broader and overlapping environmental 
advocacy function of DOC.

Yes High Moderate Policy 
development 
(DOC)

120 The existing statutory obligation under the 
Conservation Act for Fish and Game to 
consider the broader environment when 
developing management plans should be 
extended to its advocacy function, to ensure 
that public interest conservation interests 
that conflict with the interests of anglers and 
hunters are given due regard.

Yes High High Policy 
development 
(DOC)

Strengthen the “advocacy” functions of the Ministry for the Environment

121 The Ministry for the Environment 
(under the Environment Act) or the 
Environmental Protection Authority 
(under the Environmental Protection 
Authority Act) should have a clearer 
statutory power and function to litigate 
where councils prove recalcitrant in giving 
effect to national direction or the NBA more 
broadly. Resourcing should be specifically 
provided for this function.

Yes High Moderate Review of the 
Environment Act 
(MfE)

122 The Ministry for the Environment should 
more clearly be identified as having overall 
stewardship responsibility for the advocacy 
system, including monitoring how it is 
functioning (including when it comes to 
the location of expertise across different 
organisations and how changes in the labour 
market are affecting capacity and capability).

Potentially High High Review of the 
Environment Act 
(MfE)
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123 The Ministry for the Environment should 
have an express statutory function of 
running an environmental ruler over relevant 
government policy where it has potential 
impacts on the natural environment.

No High High Policy 
development 
(MfE) OR 
review of the 
Environment Act 
(MfE)

124 Policy makers should explore how to 
strengthen the advocacy role of other 
government departments (such as the 
Ministry for Primary Industries) that 
have a significant interest in the protection 
of fisheries habitat (both estuarine and 
freshwater) from sediment, nutrients and 
chemical runoff.

No Moderate Further 
exploration 
needed

Policy 
development 
(various, including 
MPI)

Take a close look at potential incentives for environmentally harmful advocacy

125 In the longer-term, policy makers should take 
a close look at deeper incentives provided 
by capitalism, and how they might be 
shifted to support sustainability (eg through 
tax settings, internalising externalities, or 
behavioural psychology).

Potentially Low High Policy 
development 
(MfE)

126 There should be further exploration of how 
changes to directors’ duties under the 
Companies Act might soften corporate 
(shareholder) incentives to pursue short-term 
profits at the expense of public interest 
environmental outcomes.

Yes Moderate Further 
exploration 
needed

Policy 
development 
(MfE, MBIE)

Support public participation and grass roots advocacy at appropriate points

127 There should be sustained funding of 
accessible environmental legal advice 
through community law centres, especially 
during a transitional period to a new system.

No High Moderate Policy 
development 
(MfE)

128 Policy makers should give close thought 
to how new and more effective methods 
of public engagement might be supported, 
including through the use of social media, 
drop-by sessions, and citizen assemblies.

No Moderate High Policy 
development 
(MfE, DIA)

129 Planning timeframes under the NBA and 
SPA should be reasonable so as not to burn 
off people from engaging.

Yes High High NBA/SPA 
legislative 
process (Select 
Committee)

130 It may be useful to provide for a category of 
consent in the new system which is publicly 
notified and where written submissions can 
be made and considered by council, but 
where there are no hearing and/or appeal 
rights that come with it. That would ensure 
relevant information can be provided and 
applications are more transparent, but that 
the system remains timely and efficient.

Yes Moderate Moderate NBA/SPA 
legislative 
process (Select 
Committee)
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Establish an independent, statutory Environmental Defender’s Office

131 A new entity should be established: an EDO. 
Below, we outline what some of its features 
could or should be, but this would require 
much more detailed design.

Yes Moderate High Policy 
development 
(MfE)

132 An EDO should have a statutory basis as an 
autonomous Crown entity or, preferably, a 
parliamentary entity. It could have a board 
appointed by Parliament, with an appropriate 
number appointed by mana whenua.

Yes Moderate High Policy 
development 
(MfE)

133 An EDO should have a single overall focus 
and function of “environmental advocacy”, 
to prevent its attention (and budget) from 
being split across other (eg management) 
functions.

Yes Moderate High Policy 
development 
(MfE)

134 The EDO’s mandate should specifically 
cover all environmental issues and domains, 
providing a robust check and balance not 
only on councils but also on DOC and 
other government agencies.

Yes Moderate High Policy 
development 
(MfE)

135 An EDO should be empowered and 
configured to advocate in council 
proceedings and to litigate in the courts.

Yes Moderate High Policy 
development 
(MfE)

136 An EDO should have a secure, predictable 
and independent funding source.

Yes Moderate High Policy 
development 
(MfE)

137 An EDO should be structured so that the 
organisation has regional offices, and is 
accessible to people at place.

Yes Moderate High Policy 
development 
(MfE)

138 Rather than relying on councils as a first 
port of call for information and advice, an 
EDO could fill that role and could partner 
with and be present in community law 
centres, citizens advice bureaux and schools.

Potentially Moderate High Policy 
development 
(MfE)

139 As well has having some in house resource, 
an EDO would benefit from direct access 
to expertise residing in other agencies, 
such as DOC and the Ministry for the 
Environment, as well as CRIs.

Potentially Moderate High Policy 
development 
(MfE)

140 An EDO should have a complementary 
mandate to change hearts and minds, in 
addition to disseminating information and 
educating.

Yes Moderate High Policy 
development 
(MfE)

141 If the Parliamentary Commissioner for 
the Environment did not take on the role, 
an EDO should also have some structured 
accountability functions akin to those of 
the Climate Change Commission, such as 
assessing the progress of government and 
councils in meeting mandatory targets under 
the NBA and providing independent advice 
on what would be needed to meet them.

Yes Moderate High Policy 
development 
(MfE)
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142 An EDO could host the Advocacy Forum 
described earlier in the chapter, bringing 
together other statutory, tangata whenua, 
and core civil-society advocates. It could, in 
lieu of the Ministry for the Environment, be 
a more independent coordinator of advocacy 
activities across the system.

No Moderate High Policy 
development 
(MfE)

143 An EDO’s mission could include not just 
defence of the environment, but also of 
access to information. It could, for example, 
be charged with seeking out information held 
by regulators (eg regional councils) under 
official information legislation and publicising 
any shortcomings in the public arena.

Potentially Moderate High Policy 
development 
(MfE)

144 An EDO should have broad standing 
to advocate in any forum and on any 
environmental issue, including automatic 
standing to join proceedings under the NBA 
equivalent of section 274. It should also have 
an “inside track” to be involved at the early 
stages of non-statutory government policy 
processes affecting the environment. 

Yes Moderate High Policy 
development 
(MfE)

145 An EDO should be given robust influence 
in the system, for example by requiring 
particular regard to be had to its views in 
planning and consenting proceedings.

Yes Moderate High Policy 
development 
(MfE)

146 An EDO would also be an appropriately 
independent gatekeeper for a future 
statutory ELA Fund, replacing (or appointing) 
its independent panel.

Yes Moderate High Policy 
development 
(MfE)

147 A power could potentially be provided to take 
the government to court (as is provided for 
under new legislation in the United Kingdom) 
for failures to discharge environmental duties 
under the NBA and elsewhere. This would 
have benefits and risks, but on balance 
would be desirable.

Yes Moderate High Policy 
development 
(MfE)

148 An EDO should have the power and 
resourcing to prosecute individuals and 
corporates directly.

Yes Moderate High Policy 
development 
(MfE)

149 Careful consideration would need to be 
given to the relationship between an 
EDO and other entities having advocacy 
functions (such as DOC, the Parliamentary 
Commissioner for the Environment, the 
New Zealand Conservation Authority, iwi 
and hapū and civil society), and the extent to 
which advocacy functions should be shared 
or moved between them.

Potentially Moderate High Policy 
development 
(MfE, DOC)
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Concluding comments
Environmental advocacy is a crucial part of the puzzle 
when it comes to supporting transformational resource 
management reforms. At the moment, the system is not 
fundamentally broken, but it certainly struggles. In a future 
system, there is potential for these struggles to turn into 
significant problems without conscious change.

To conclude, we wish to make a few observations about a 
future system that are intended to stimulate thinking about 
the place of advocacy within it. 

First and foremost, policy makers need to be clear in their 
minds about the functions that environmental advocacy 
performs. Until there is unambiguous recognition that 
advocacy has a core check and balance role, alongside 
democratic “public participation” value, then it will 
continue to occupy a fragile space.

As prosaic as it sounds, the greatest short-term issue 
is around the quantum, security and predictability of 
funding and other forms of resourcing. That needs to be 
addressed as a priority issue, by establishing targeted 
funds for Māori and non-government advocacy and 
injecting funds into DOC in time for an avalanche of 
advocacy work generated by the reforms.

Another thing to keep in mind is that the very point of 
advocacy is to provide a robust challenge, not only to 
parties with different viewpoints (where there may be an 
inequality of arms and a need for a more level playing 
field), but also to decision-makers, political orthodoxy 
and even what government may see as its democratic 
mandate. Of course, cooperation is to be encouraged (and 
synergistic outcomes reached through collaboration), 
but this should not be confused with compromise. 
Constructive conflict will be necessary. Environmental 
advocates therefore need to be designed to act as a 
check and balance on public authorities (which is much 
more than just keeping councils honest), making greater 
independence and oversight a core theme across a 
number of our recommendations.

Another core idea is that responsibility for environmental 
advocacy should not lie in a single place. While 
efficiency and clarity of roles is important, history has 
shown that “fail safe” mechanisms are needed in case 
one part of the system falls down. So while a number 
of our recommendations and suggestions may seem 
to be trying to achieve the same or similar things (eg 
strengthening DOC and civil society funding), this is 
intentional. Efficiency should come from advocates 
working together and coordinating their activities, not by 
isolating the function into a place where it can be more 
easily undermined.

How various statutory processes are sequenced or 
staggered will also be important. A transition to a new 
system should be timely (and freshwater plans should 
not be delayed while we wait for the NBA), but careful 
thought will need to be given to how the flood of new 
and reviewed plans and other instruments roll out over 
time, so that advocates (even when strengthened) can 
perform their roles effectively. Effort also needs to go 
into learning lessons from one process that can be 
applied subsequently (eg in standardised conditions or 
methodologies, or the development of a model plan), 
reducing the need for the same basic arguments to be 
replicated time and time again across different regions.

There are three higher level points that we wish to 
conclude with. First, there will need to be a wide-ranging 
conversation about how all systems settings – including 
those for advocacy – will reflect te Tiriti o Waitangi. 
The NBA looks likely to impose a requirement to give 
effect to its principles, but it is unclear what that will 
mean in practice when it comes to questions of shared 
authority and co-governance (including of statutory 
advocates that operate under it, such as Fish and Game 
and conservation boards, not just entities created by it, 
like regional planning committees). We do not provide 
recommendations in this area (it is not our place to do so), 
but note that a space will need to be carved out for that 
conversation to have influence (eg in shaping the statutory 
mandates of advocates, their internal governance 
structure, and the appropriateness of some “stepping 
back” from an advocacy role where iwi take the lead).

Secondly, we encourage policy makers to push the 
envelope when it comes to new norms. This applies more 
broadly than just advocacy, but has some interesting 
implications for it. For example, legal personhood 
frameworks (building on te Tiriti settlement models like 
Te Urewera and Te Awa Tupua as well as international 
examples like those in South America) could shift the 
conversation to one in which nature is advocating for 
itself. Indeed, it is an attractive model on another level; it 
may be harder to burgle the budget of a legal person than 
a government institution.

Thirdly, and finally, we note that much bigger picture 
institutional design choices (eg what ministries, 
councils and Crown entities do in the environmental 
management system) will inevitably have an impact 
on advocacy settings, so the latter will have to roll with 
the punches to some extent. We are giving thought to 
such things in two related and ongoing projects (one on 
the role of local government in implementing reforms, 
and the other on broader institutional settings centred 
around the future role of the EPA). In thinking about 
such lofty things, it will be crucial to keep advocacy in 
mind, and in that work we may revisit aspects of the 
recommendations made in this report.


