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Chapter 1: Introduction 
 

This report investigates how Aotearoa New Zealand’s system of environmental advocacy could be 

improved in the future. It makes suggestions for change that the Environmental Defence Society 

(EDS) thinks will be needed in the new resource management system and points out some elements 

warranting further exploration. A summary of recommendations, and their urgency, is included in 

the executive summary of the report. 

 

There is an obvious question to start with. What is “environmental advocacy”? The term is complex 

and overlaps with other important concepts like checks and balances, public participation, free and 

frank advice, and other (“non-environmental”) forms of advocacy. All of this warrants a deeper dive 

(see Chapter 2). In short, though, we might regard environmental advocacy (at least in the context of 

this report) as the formal system (laws, institutions and funding mechanisms) that enables or 

requires people to argue for better environmental outcomes. There will, of course, be a lot of 

legitimate debate about what “better” actually means.  

 

Environmental advocacy is of general relevance from a public policy perspective. The current system 

has many challenges and has been in need of improvement for quite some time (see Chapter 4). 

However, it is a particularly important subject to consider now, given that a fundamentally new 

resource management system is being put in place. New settings for advocacy both need to fix 

existing problems and be future-proofed to deal with emerging ones. 

 

At the time of writing, the government’s plans to overhaul the resource management system are 

well underway (see Chapter 3). New legislation to replace the Resource Management Act 1991 

(RMA) – the Natural and Built Environments Act (NBA) and the Spatial Planning Act (SPA) – is 

expected to be introduced into the House in the third quarter of 2022. Because environmental 

advocacy is an important part of how that system operates, it needs to be a core consideration both 

when designing the legal architecture of the new system and considering how that system is then 

implemented (including how it is funded). Implementation was not well considered when the RMA 

was put in place in 1991 and this caused considerable problems. It needs to be front of mind in 2022. 

 

Although legislative reform is the impetus for this piece of work, advocacy does not just operate 

within the confines of particular statutes like the RMA or NBA. It is a concept that spans the entirety 

of our system for managing human interactions with the environment1 (eg conservation, resource 

management, fishing and other areas like economics and planning). It also intersects with te ao 

Māori and te Tiriti o Waitangi, in which Māori frequently advocate for a much broader range of 

outcomes that are hard to compartmentalise. The natural world – te taiao – does not recognise clear 

distinctions. It is a single, interconnected thing, and despite the present focus on the RMA/NBA/SPA, 

advocacy should be seen through that broader lens. 

 

This report, and its suggestions, are the product of several months of research and engagement. It is 

not intended to be a comprehensive or theoretically in-depth account of everything to do with 

environmental advocacy. Nor is it intended to be a forensic analysis of specific existing advocacy 

entities and their past performance, even if some examples of failings are needed to highlight 

 
1 Among other things, that is made evident by the statutory advocacy role assigned to the Department of 
Conservation under the Conservation Act, which, as explored in Chapter 3, charges the Department with 
engaging in planning and consenting processes under the RMA. 
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systemic issues. Above all, it is a think piece intended to indicate how advocacy settings can better 

support resource management reform.  

 

The report does not seek to revisit policy decisions on resource management reform that have 

already been taken, but in places it seeks to refine, add to, and support them. In a way, we are 

grappling with the fallout of those policy choices – to contemplate what consequential measures are 

needed to ensure that advocacy works well within the new framework. 

 

The report is divided into two substantive parts. In Part 1 we conceptualise what we mean by 

environmental advocacy (Chapter 2); look at the system of advocacy we have now and what 

implications reform might have (Chapter 3); and identify systemic issues that require attention 

(Chapter 4). In Part 2 (Chapter 5), we outline what we think are the key elements needed for 

advocacy in a future system, both to address existing problems and pre-empt future issues. 

Throughout, we shine “spotlights” on particular issues or examples (including international 

experiences) that may be useful. 

 

Part 1 of the report considers what environmental advocacy means, what the current system looks 

like, and where its weaknesses lie. Part 2 offers suggestions for change to address those problems 

and future challenges. 

 

This report should be understood in the context of two other (broader) pieces of work EDS is 

undertaking over the coming 18 months. These are focused on the institutional arrangements 

needed to support a new system. One is looking at the future of local government through an 

environmental lens, spurred by the establishment of a review panel which is examining the role of 

councils more generally. The second piece of work is looking at the evolution of other institutions in 

the resource management system, with the Environmental Protection Authority (EPA) (or some 

other “national regulator”) being a convenient focal point for thinking about roles and 

responsibilities (eg for central government departments, the courts, Māori and other statutory 

entities).  

 

Those projects are closely related to each other (and are progressing in parallel) as well as to the 

topic of the present report, because how settings for advocacy are designed depend heavily on “who 

does what”. While we provide recommendations focused on advocacy in this report, we leave open 

the possibility that subsequent reports will engage with advocacy considerations further as broader 

institutional matters are addressed. We intend to draw all these threads together in a final synthesis 

report. 

 

EDS is conducting two other pieces of work on institutional arrangements in a future resource 

management system, one on local government and a second on the evolution of other institutions 

(centred on the potential role of the EPA). These are related to each other and to this work on 

advocacy. 

 

Finally, we would like to thank the Ministry for the Environment for providing funding for this work, 

and the dozens of interviewees who contributed their time and experience to the project. 
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Chapter 2: Conceptualising “environmental advocacy” 
 

2.1 Introduction  
 

What is environmental advocacy? The term is often used in a general way in policy conversations, 

similar to the manner in which the “environmental movement” or “environmentalism” are referred 

to. But it has no single definition, and there has been no statutory attempt (or need) to pin it down. 

The dictionary gives a vague sense of its meaning and provides a useful starting point.2 

 

Advocacy: public support for an idea, plan or way of doing something. 

 

Environment: the air, water, and land in or on which people, animals and plants live.  

 

Essentially, environmental advocacy occurs (1) whenever a person or group publicly pushes for a 

particular course of action, (2) in situations where the natural world is potentially (or has already 

been) impacted by humans. “Publicly” should not be construed too narrowly here. Advocacy does 

not require that people shout their views from the rooftops (although some do, quite literally),3 and 

a lot of influence in the system happens behind the scenes. That is still advocacy. 

 

Environmental advocacy is also best understood as arguing “for” or “on behalf of” the environment 

itself. Nature might be defended by people, but it should be taken to have basic interests of its own. 

That is quite a different conceptualisation to one in which the “environment” simply outlines the 

boundaries of a subject matter area (like the economy). This can be seen in the fact that labels like 

“economist” or “social scientist” do not have the same kind of normative undertones that an 

“environmentalist” has.4 That makes it both harder, and more important, to define what an 

environmental advocate is. An economist is someone with a qualification. An environmentalist is a 

much more fluid label.  

 

Environmental advocacy occurs (1) whenever a person or group publicly pushes for a particular 

course of action, (2) in situations where the natural world is potentially (or has already been) 

impacted by humans. It is about giving the environment itself a voice. 

 

There are several other elements to unpick here. Notably, the best settings for “advocacy” – the 

focus of this report – depend on how this concept relates to others, such as decision-making power, 

checks and balances, public participation, and advice. 

 

2.2 Advocacy is distinct from decision-making power 
 

“Advocacy” implies a situation in which an outcome or decision is contested or at least contestable. 

There needs to be some room for argument or debate for the idea of an advocate to be a 

 
2 <https://dictionary.cambridge.org/dictionary/english/> 
3 <www.theguardian.com/world/2015/jun/25/new-zealand-greenpeace-protesters-scale-parliament-roof> 
4 An “economist” is simply someone “who studies or has a special knowledge of economics” while a social 
scientist is “someone who studies society and the way people live”. In contrast, an “environmentalist” is 
“a person who is interested in or studies the environment and who tries to protect it from 
being damaged by human activities” (italics added). See 
<https://dictionary.cambridge.org/dictionary/english/> 

https://dictionary.cambridge.org/dictionary/english/studies
https://dictionary.cambridge.org/dictionary/english/society
https://dictionary.cambridge.org/dictionary/english/people
https://dictionary.cambridge.org/dictionary/english/live
https://dictionary.cambridge.org/dictionary/english/person
https://dictionary.cambridge.org/dictionary/english/interested
https://dictionary.cambridge.org/dictionary/english/studies
https://dictionary.cambridge.org/dictionary/english/environment
https://dictionary.cambridge.org/dictionary/english/try
https://dictionary.cambridge.org/dictionary/english/protect
https://dictionary.cambridge.org/dictionary/english/damaged
https://dictionary.cambridge.org/dictionary/english/human
https://dictionary.cambridge.org/dictionary/english/activity
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meaningful one. For example, it would be nonsensical to provide advocacy for an outcome if it 

already exists, or if there is only one possible option available.5 This suggests there is a useful 

distinction to be drawn between advocacy (arguing for an outcome) and decision-making (the 

power to determine an outcome). As soon as one has the power to decide, one loses the function of 

arguing.  

 

So while strengthening environmental advocacy is often thought of as a “good” thing (when 

compared to a situation in which the environment has no voice), even the strongest advocacy 

settings by themselves still imply a lack of power. Interestingly, this means that weak provision for 

environmental advocacy – such as excluding advocates from statutory processes – does not 

necessarily mean poor environmental outcomes. For example, there is very little provision in the 

current law for nuclear-free advocacy, but that does not really matter since the law itself takes a 

strong stand.6 That point is important when considering how environmental limits are established in 

a future system (see Chapter 5).  

 

On the flipside, facilitating (or even requiring) advocacy does not necessarily mean sound 

environmental outcomes will be produced. After all, advocates can be (and frequently are) ignored.7 

This is significant when it comes to thinking about the normative “hooks” in legislation (eg the 

purpose and principles of the NBA) that provide a springboard for influence in discretionary 

decision-making. 

 

Advocacy is about persuasion. Advocates may therefore have influence, but by definition they lack 

decision-making power. 

 

The distinction between advocate and decision-maker is not always a hard and fast one. Some 

institutions can be both. For example, the Department of Conservation (DOC) might be seen as 

advocating for nature when declining a concession for helicopter landings in the conservation estate. 

But in such a case, it is clearly making a decision, guided by its protective mandate under the 

Conservation Act.8 However, for the purposes of this project, the distinction remains useful. We are 

not concerned with how protective the system is as a whole or how strong an institution’s 

environmental mandate is. Instead, our focus is on how advocacy – in the sense of making but not 

determining an argument – can play a role within that system.  

 

Making this distinction enables the important boundary between decision-making and advocacy to 

be carefully considered. Who gets to make decisions, and the grounds on which they do so, can 

affect who should get to influence those decisions. For example, if elected regional councils are to 

retain significant discretion in making decisions on plans and consents under the NBA, then it may be 

important that strong statutory environmental advocates are in place to help shape those choices 

(and appeal them to the courts where appropriate). But if council choices are constrained by 

legislation or strong national direction, then the role of an advocate may shift into more of a 

 
5 Although this does not mean advocacy is redundant simply because everyone agrees. It is entirely possible 
for consensus to be reached by a group on what to do and for that to be a mistake, which may only be realised 
in the future. 
6 See, for example, New Zealand Nuclear Free Zone, Disarmament, and Arms Control Act 1987. 
7 For example, many of the Parliamentary Commissioner for the Environment’s recommendations have not 
been implemented, or only partially implemented. 
8 Conservation Act 1987, ss 6, 17U. 
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watchdog role (ensuring implementation of the law) rather than an active outcome shaper in the 

planning process.  

 

Considering the boundary between advocacy and decision-making also highlights potentially 

problematic areas in the current system (see Chapter 4). For example, these functions blur together 

when DOC is involved in proceedings on regional coastal plans, where it has a role in supporting its 

Minister as a final decision-maker (approving the plan) but also a separate role in advocating for 

conservation. The question here is whether the advocacy function suffers, or becomes 

inappropriate, when these lines are blurred.9 Some have also suggested that the Climate Change 

Commission should move away from an “advocacy” role (making recommendations about measures 

needed to meet targets and budgets) and towards more of a decision-making role (eg itself 

determining how many New Zealand units to issue under the emissions trading scheme). The 

interface between those functions is a significant question. 

 

It is also notable that while a single institution can be both a decision-maker and an advocate, these 

are often quite separate functions undertaken in different contexts (ie different hats are worn by the 

same entities). For example, DOC behaves as a regulatory decision-maker (or ministerial advisor) in 

the conservation estate but acts as an advocate when it comes to resource consent proceedings 

under the RMA (which may affect private land).10 Similarly, Fish and Game advocates for freshwater 

habitat protection during the development and implementation of RMA regional plans, but also has 

powers to manage stocks of sports fish. And the Minister for the Environment is able to determine 

the content of a National Policy Statement (NPS), but is relegated to an advocacy function when 

joining RMA appellate proceedings in the Environment Court (eg as a section 274 party).11 There are 

many institutions that share regulatory powers and advocacy roles.12 

 

Making a distinction between advocacy and decision-making functions enables the boundary 

between decision-making and advocacy to be carefully considered. The interface is important, 

because the nature of a decision-maker can affect who, from a public policy perspective, should then 

be allowed/required to seek to persuade them. A distinction allows potentially problematic areas in 

the current system to be identified, such as where an advocacy gap might exist because an advocate 

is also a decision-maker. 

 

2.3 Advocacy looks different in different decision-making contexts 
 

If advocacy is about influencing decisions, the actions undertaken by an advocate depend on what 

type of decision-maker is sought to be influenced. There are many settings in which power is 

exercised and where persuasion can take place. 

 

 
9 Or whether that matters at all, to the extent that the advocacy role of the Department is really about 
providing a check and balance on councils rather than its own Minister. 
10 This distinction has been acknowledged by the Department itself, in its non-statutory advocacy strategy (see 
Strategic priorities for initiating engagement in advocacy processes under the Resource Management Act 1991 
and the Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012 (2019)). 
11 On a more prosaic level, an individual makes decisions about his or her own environmental choices (eg what 
to recycle and what to throw out), but may also advocate for others to change their behaviour. In doing so, a 
person wears quite different hats (internal and external facing), even if they are motivated by the same overall 
objectives (environmental wellbeing). 
12 For example, the Conservation Authority and conservation boards (see Chapter 3). 
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The image that might come to mind most readily is the courtroom advocate – an environmentalist 

taking appellate or declaratory action in the Environment Court or participating in judicial review 

proceedings in the High Court. Here, the decision-maker being influenced is a judicial body. But 

advocacy is frequently directed at other decision-makers, such as Ministers (eg persuading them to 

develop discretionary policy or initiative law reform), international fora (eg persuading other 

countries to sign up to or ratify treaties), corporations and landowners (eg encouraging voluntary 

protection measures like Queen Elizabeth the Second National Trust covenants)13 or the public at 

large (eg encouraging behaviour change). Sometimes, public facing advocacy by not-for-profit 

entities (eg campaigning by the Royal Forest and Bird Protection Society (Forest and Bird). Fish and 

Game or Greenpeace Aotearoa) can even be seen by Ministers as useful to create the space and 

attention that justifies subsequent political action. Campaigning around “dirty dairying” by Fish and 

Game and nitrates in drinking water by Greenpeace Aotearoa have been impactful in recent years. 

So while the resource management system is the focus of this report, all of these broader aspects of 

advocacy are important to consider when designing a future system. 

 

Form of advocacy Decision-maker being influenced 

Education The public (or target groups, such as school 
children or tertiary students) 

Protest/direct action Ministers, the public 

Lobbying for policy and legislative change Ministers, government officials 

Engagement in the development of subordinate 
legislation (eg national direction, council plans) 

Ministers, government officials, councils 

Engagement in the authorisation of projects (eg 
consents, concessions) 

Public authorities (eg council staff, 
commissioners, government departments) 

Litigation (appeals, declarations, judicial 
review) 

Judicial body 

Engagement in development of international 
rules and norms 

International fora (eg United Nations bodies) 

 

Figure 2.1: Different contexts in which environmental advocacy can occur 

 

Different forms of advocacy have different constraints around them. Litigation is arguably the most 

constrained, as an advocate’s influence relies on arguments being made within the bounds of 

existing legislation and case law. In RMA proceedings, one cannot argue that the RMA is “wrong” 

and should be changed, even if some more “activist” courts might sometimes be willing to entertain 

novel interpretations of the law.14 Other forms of advocacy are constrained or shaped more by 

political, moral and other non-legal factors (such as funding, the receptiveness of government to 

change, and the temperature of public opinion).  

 

The effectiveness of advocacy can also be influenced by who the advocate is. This can play out in the 

legal sphere (some entities, like the Parliamentary Commissioner for the Environment, are statutory 

bodies that have a legal right to present their arguments and have them given weight)15 or the 

 
13 See Queen Elizabeth the Second National Trust Act 1977. 
14 For example, in See Central Plains Water Trust v Synlait Ltd [2009] NZCA 609, [2010] 2 NZLR 363 (CA) at [89]; 
Synlait Ltd v Central Plains Water Trust [2010] NZSC 32, [2010] NZRMA 257; Ngai Tahu Property Ltd v Central 
Plains Water Trust [2009] NZSC 24; Central Plains Water Trust v Ngai Tahu Properties Ltd [2008] NZCA 71, 
[2008] NZRMA 200 (CA) at [90]–[91]. 
15 See Environment Act 1986, s 21. 
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political or moral spheres (with some entities having strong working relationships with government, 

channels for publicity, or influence with the public). Some advocates have significant discretion to 

determine what activities they undertake, and the fora in which they occur, and this can change over 

time. For example, Greenpeace Aotearoa is focused on campaigning, protest and education, but on 

occasion has been involved in strategic litigation for issues like climate change and deep seabed 

mining.16 

 

Because advocacy is about persuading a decision-maker, it can look different depending on what 

kind of decision-maker (eg judicial, executive, individual) is involved, and the types of decisions (eg 

political, legal, moral) being made by them. It also depends on who the advocate is, and what their 

strategic priorities are. There are many forms that environmental advocacy can take, because there 

are many pathways to influence. 

 

2.4 Advocacy overlaps with the public law concept of “checks and balances”  
 

One interviewee suggested to us that the term “advocacy” is coloured by its association with 

political lobbying, preferring to think about a system of institutional “checks and balances” instead. 

But while there is some overlap between these concepts (environmental advocates can sometimes 

be a check and balance), we do not think they are the same thing. For example, there are democratic 

drivers of advocacy that do not provide a check and balance per se, such as the value of simply being 

heard or imparting valuable information (see the discussion on public participation further below). 

We are using the term advocacy as a broad label for how influence is exerted, which includes 

lobbying but also other things. 

 

It is worth exploring the conceptual relationship between advocacy and a check and balance. The 

latter is usually some kind of institutional mechanism (eg the establishment of a separate institution 

like a court or ombudsman, or the internal design of a single institution like the makeup of a 

governance board) established to constrain a decision-maker in some way. The point of doing this is 

usually to temper the use of power, or keep those in power honest, especially where an extremely 

important outcome for society as a whole is at stake. We might elect a government, but that does 

not mean they are free to do what they like constrained only by political considerations. 

 

There are different ways in which checks and balances can be provided, and they go well beyond the 

environmental context. The most fundamental example is the separation17 of the branches of 

government (legislative, executive and judicial). The electoral system of mixed member proportional 

representation (MMP) is, as Sir Geoffrey Palmer has said, about “bridled power” because of the 

dynamics it produces between the parliamentary and executive branches of government.18 And 

although the courts cannot in Aotearoa New Zealand strike down legislation on the grounds of 

incompatibility with higher level constitutional law, the High Court’s judicial review function is an 

important check and balance on public decision-making by ministers and others.19 These checks and 

balances do not involve advocacy, because no particular substantive outcome is being advocated for. 

Rather, the mechanisms are there to prevent the abuse of power and ensure due process. 

 
16 Greenpeace New Zealand Inc v Genesis Power Ltd [2008] NZSC 112, [2009] 1 NZLR 730. 
17 Or, in Aotearoa New Zealand, partial separation given that the executive is drawn from members of the 
legislature. 
18 G Palmer and M Palmer Bridled power (4th ed, Oxford University Press, 2004). 
19 See Joseph on constitutional and administrative law (5th ed, Thomson Reuters, 2021). 
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There are also more subtle checks on the exercise of power. For example, the Ombudsman has a 

broad role in undertaking investigations, including where complaints have been made by the 

public.20 The Commerce Commission acts as a check on the decision-making of firms when it comes 

to pricing and anti-competitive behaviour.21 A similar kind of role is performed by the Children’s 

Commissioner and the Health and Disability Commissioner.22 Here, it is the visibility of issues that is 

important, partly to build political pressure for change. Sometimes a check and balance can be 

provided by an independent institution (such as the New Zealand Conservation Authority) having a 

right to give proactive advice or recommendations to those in power. In other cases it can be 

achieved by a more reactive “watchdog” function, which holds decision-makers to account for errors 

or shortcomings in their performance, by making them transparent or even taking legal action.  

 

Environmental advocacy can act as a check and balance in both of these ways. One way of doing this 

is to create institutions and give them the legal mandate and opportunity to engage at both the 

front and back end of decision-making processes. For example, the Parliamentary Commissioner for 

the Environment can be seen as an advocate in exercising his/her watchdog role (see Chapter 3).23 It 

can also make proactive recommendations for change – seeking to persuade those in power to act.24 

Both provide an important check and balance on government. 

 

Our system of government is full of checks and balances. Not all of these involve advocacy (eg 

oversight by the Environment Court). However, advocacy can act as an important check and balance 

on public power in the environmental context, and there are various ways in which this can happen 

(eg the independent provision of advice and the exercise of a watchdog power to highlight failings). 

 

2.5 Advocacy overlaps with the “democratic” concept of public participation 
 

Not all environmental advocacy is (or is intended to be) a check and balance on the exercise of public 

power. It is, nevertheless, important for other public policy reasons. In particular, the ability to 

advocate strengthens public participation, giving people who care for the environment a space to 

express their own voice. While those participating in legal or policy processes concerning the 

environment (eg planning processes under the RMA) are not necessarily advocates, in practice they 

are seldom just impartial observers. Participants are usually seeking to push a particular outcome 

they regard as the “right” one, or at least guard against the “wrong” one.25  

 

From a public policy perspective, a lot of advocacy that is enabled through rules about public 

participation (eg community group involvement) can have a quite different purpose to the “check 

and balance” function described above. In the latter, the concern of the law is to ensure that 

constraints on public power exist and that any advocacy activities that provide such constraints are 

actually exercised (eg through the creation of institutions, associated statutory duties to act, 

 
20 See Ombudsman Act 1975; <www.ombudsman.parliament.nz/> 
21 See Commerce Act 1986. 
22 See <www.occ.org.nz/>; <www.hdc.org.nz/> 
23 Its review functions are “with the objective of maintaining and improving the quality of the environment” 
and it is also charged with “encouraging” measures for the protection of the environment. 
24 If a decision-maker fails to comply with legal obligations or its own promises with respect to the 

environment, in calling this out a watchdog is still trying to persuade the decision maker to comply with the 

law and make progress. 
25 Some submission templates specifically allow people to say whether they are “for” or “against” or “neutral”. 
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resourcing and a reasonably well defined mandate). If this voice is absent, a vital check and balance 

is also absent, and decision-makers may not be sufficiently constrained as intended.26 As a result, 

environmental outcomes may suffer. 

 

For example, the point of having the Parliamentary Commissioner is to ensure that the interests of 

the environment are articulated, are heard in the right fora, and have some pathway to influence, 

irrespective of whether anyone else agrees or would be willing to take up that mantle themselves. 

The drivers of public participation are more complex and multifaceted, and generally attract more 

debate. 

 

A spotlight on the drivers of public participation 

 

Public participation refers to the involvement in a decision-making process, of a public nature, by 

those who are affected by a decision but do not make it.27 Participation can take a variety of forms, 

including the passive absorbing of information, contributing to an actual decision, or anything in 

between.28 Visible and active forms of public participation (such as making submissions under the 

RMA) generally involve advocacy, because people do not bother to become involved in processes 

unless they are seeking to persuade a decision-maker of something.29 

 

Public participation in matters of resource and environmental management is widely recognised, 

both in Aotearoa New Zealand and overseas, as being extremely important. It was a key concern at 

the time the RMA was enacted, reflecting the spirit of the times (distrust of centralised government, 

recognition of devolution and community involvement). The Ministry for the Environment has a 

specific function under the Environment Act to promote public participation (an interesting thing to 

consider as it designs a new system),30 reflecting the principles of the Rio Convention31 and the 

European Aarhus Convention.32 

 

Allowing people to be involved in environmental processes has many benefits. For example, it can:  

 

 
26 For example, voters and opposition parties in Parliament may not be made aware of issues, so they may fail 

to create public pressure for change that would otherwise arise. Decision-makers may exceed their authority, 

or make incorrect legal interpretations, and not be held to account for it via litigation.  
27 The public doesn’t always mean “everyone”, because not all people are affected by every decision (eg the 

shading effects of a new urban development). 
28 The International Association for Public Participation (IAP2) spectrum includes informing, consulting 
(obtaining feedback), involving (working with participants), collaborating (partnering), and empowering (joint 
decision-making). 
29 One can participate without advocating (eg by passively absorbing information, or by lodging a neutral 
submission that simply provides information), but one cannot meaningfully advocate without participating. 
30 Environment Act 1986, s 31(a)(iii). 
31 Principle 10 of The Rio Declaration on Environment and Development (1992) states that “environmental 
issues are best handled with the participation of all concerned citizens, at the relevant level”. 
32 A convention of the European Commission, ratified by 25 member states so far. The Convention establishes 
a number of rights of the public (individuals and their associations) with regard to the environment. Among 
other things, arrangements are to be made by public authorities to enable the public affected and 
environmental non-governmental organisations to comment on, for example, proposals for projects affecting 
the environment, or plans and programmes relating to the environment, these comments to be taken into due 
account in decision-making, and information to be provided on the final decisions and the reasons for it. 
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• provide catharsis for people holding strong views by providing an opportunity for people to tell 

their story and air their grievances 

• protect the legitimate interests of private persons (including owners of private property)  

• lead to greater acceptance of outcomes if people feel the process has been fair, and their 

concerns have been heard and properly considered  

• provide additional information and knowledge to decision-makers, improving the quality of 

decisions. Local information allows decision-makers to have a better understanding of the 

complex and dynamic socio-ecological systems and social processes of the local community, 

allowing a solution to be tailored to the local context.33 

• increase the transparency and accountability of decision-making so that everyone who is 

affected knows what is happening (and can exercise democratic rights at the next election in 

response)  

• foster better social relationships and increase opportunities for social learning. The public can 

benefit from the reverse flow of information from decision-makers (and other participants) that 

occurs. 

 

Another key aim of wide consultation is to reduce the power of key stakeholder groups to capture 

the process (due in part to their powerful networks and/or rights as landowners). In the interests of 

natural justice, allowances may need to be made for greater participation of directly affected 

stakeholders (such as property owners) than indirectly interested parties (eg someone objecting to 

urban design choices in another neighbourhood). 

 

All of this is important for the “democratisation of social values and better planning and fulfilment of 

public needs”,34 reflecting the intensely political and constantly shifting nature of many resource 

management decisions, (and is reinforced by many decision-makers being democratically elected in 

the first place). Practically speaking, by engaging with the public early in the process, a decision-

maker may gain valuable insight into any potential issues that may arise, enabling them to be 

addressed earlier and reducing the risk that they escalate into more serious issues further down the 

track. 

 

Participation is particularly important in two situations: where competing values must be weighed 

(so there is a need for a decision to be well-informed by the values of communities affected), and 

where the potential impact on individuals (eg property owners or residents) is large and inequitable 

(and natural justice issues arise).  

 

Participants in environmental decision-making processes are usually advocates of some kind, but are 

not necessarily functioning as a check and balance on public power. Instead, this advocacy is enabled 

because of the range of other “democratic” benefits it brings. 

 

Overall, public participation is mainly about enabling people who have an interest in a decision, or 

are affected by it, to have their say, irrespective of exactly what their opinions might be.35 

 
33 MS Reed “Stakeholder participation for environmental management: A literature review” (2008) 141(10) 
Biological Conservation at 2417. 
34 A Marzuki “Challenges in the public participation and the decision-making process” (2015) 201(1) 
Sociological Journal 21. 
35 Sometimes, every New Zealander is potentially affected, especially if a decision involves determining value-
based questions (eg objectives in a regional plan). In other situations, fewer people are impacted (eg if 
someone want to add an extra storey to their house). 
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Participants are usually trusted to know their own interests – including ones that might be called 

“environmental” – and are responsible for expressing and defending them. So if people choose not 

to participate (eg by not making a submission on a proposed plan change),36 the system as a whole 

will not generally be regarded as having failed. It is enough that a real opportunity has been 

provided.  

 

 
Figure 2.2: The relationship between advocacy, public participation and checks and balances 

 

2.6 It can be difficult to separate the “checks and balances” and “public participation” 

drivers of advocacy 
 

Although the public policy drivers of participation and checks and balances are quite different, in 

practice both can and do happen in the same processes.37 In some cases it might be reasonably 

straightforward to distinguish one from the other. For example, where a statutory advocate like the 

Parliamentary Commissioner weighs in on a select committee hearing on proposed legislation, this is 

more clearly a check and balance in action, rather than just another expression of a participant 

exercising a democratic right to be heard.38 When a private individual wishes to make a submission, 

 
36 Assuming, of course, that they are enabled and resourced to do so if they wish, which is itself an issue – see 
Chapter 4. 
37 Although that is not always the case. For example, resource management reforms are likely to propose a 
mandatory audit of council plans (checking for compliance with national direction) by the Ministry for the 
Environment prior to notification. This is an example of a check and balance (although arguably one that does 
not involve advocacy) that occurs in quite a separate process to the public participatory one that follows 
notification. 
38 Not because of its statutory nature (other statutory entities, such as Transpower, might also make 
submissions and be regarded as a participant in the same role as any other private entity), but because of its 
statutory watchdog function. 
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the system allows her to be heard, and may welcome her contribution, but does not rely on it to 

achieve environmental objectives. 

 

In other cases, the drivers of environmental advocacy can be harder to disentangle. For example, it is 

not clear the extent to which the RMA was intended to rely on submissions, or the initiation of 

judicial proceedings by sophisticated civil society groups, as a check and balance on council decision-

making or whether participatory opportunities were included for other, more democratically driven, 

purposes. (In reality, civil society performs the former function, but it is not clearly recognised – see 

Chapter 4).  

 

This distinction has practical significance when it comes to the design of a new system. Participation 

rights are never absolute, in that they must be carefully balanced against the need for efficient and 

timely decision-making. But if they are not clearly differentiated, this “balancing” mindset risks 

undermining fundamental checks and balances that operate through those provisions. Moreover, 

wide public participation opportunities can (depending on the community) be just as likely to attract 

non-environmental forms of advocacy (eg a flood of submissions opposing environmental controls), 

that potentially crowd out the significance of a more limited range of environmental voices 

performing a check and balance role.  

 

A spotlight on the risks of public participation 

 

Participation cannot be absolute or endless, and it has downsides. While we should be mindful not 

to understate the ability of people to add value to challenging issues, some point out that involving 

the public in decision-making processes can produce ambiguity and delay decisive action. Decision-

makers open themselves up to a flood of information. There is no guarantee it is good quality 

information. Public input can be based on a misunderstanding or misinterpretation of a proposal. 

Where decisions involve complex matters, it has been posited that “the views of the public should 

not be given much weight in [environmental] policy because the average citizen does a very poor job 

of handling probabilities and contingencies yet these are central to the decision”.39 From the 

perspective of the decision-maker, public participation is worthwhile if it delivers quality 

information. Conversely, it is only worthwhile to members of the public if their input actually 

influences the decision. Neither of those is guaranteed. 

 

Participants may also endeavour to manipulate the system for ulterior purposes. This is most evident 

in the case of trade competition, when commercial competitors may try to use their participatory 

rights to delay or stymie the activities of a trade competitor. There is the problem of “the loudest 

voices carrying the greatest weight”, where a small, vocal minority expresses views contrary to those 

of the large, silent majority. There is also the issue of “nimbyism” – people and communities seeking 

to protect their property or neighbourhood from the impacts of development that would benefit the 

broader public.  

 

While participation is important for transparency of government, it should not be regarded as truly 

“democratic”. Plans are open for wide public submission, but this does not mean that the 

submissions received reflect the broader range of community interests. Some people are much more 

likely to submit than others. An analysis of the 5900 submitters on the Auckland Unitary Plan who 

 
39 T Dietz and PC Stern Public participation in environmental assessment and decision-making (National 
Academies Press, 1980) at 54. 
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provided an address (out of a total of 9300 submissions) found that Rodney and Ōrākei residents 

were more than ten times more likely to lodge a submission than those living in Henderson-Massey 

or Mangere-Ōtāhuhu. A more detailed analysis of the demographics of submitters found that those 

with higher incomes and those of retirement age were much more likely to submit.40 A similar 

analysis of submitters on Auckland Council’s 2015–2025 Long Term Plan found that men, New 

Zealand Europeans and people aged 55 or older were significantly over-represented amongst 

submitters and Māori, Pasifika and Asian people, and those under 25 years of age, were significantly 

under-represented.41  

 

This is a significant democratic deficit and means that the weight of participants – or the number of 

submissions received – cannot be assumed to reflect community preferences or the broader public 

interest, including in protection and enhancement of the natural environment. And even when it 

does, some communities have considerable economic interests in resources that may run counter, 

not only to environmental opposition to a proposal, but also to the core objectives of legislation. 

Decisions made through a process of consultation, like democratic elections, tend towards the 

“middle”. They rarely succeed at producing bold changes even when the importance of doing so is 

highlighted in legislation, as there is too much concern for proper process and due consideration. 

 

Perhaps the most obvious downsides of extensive public participatory rights are the time and cost 

they incur. Plan Change 13 to the Mackenzie District Plan took 10 years from notification to having 

legal effect. This was largely because of the extensive participatory rights that are provided for under 

Schedule 1 of the RMA, which can include pre-consultation (for some persons), written submissions, 

cross-submissions, pre-hearing mediation, council hearing, rights of appeal, more mediation and 

then a second de novo hearing in the Environment Court followed by appeals on matters of law to 

the higher courts.  

 

Extended public participation like this runs the risk of creating ‘consultation fatigue’ amongst the 

public. This is particularly the case if participants perceive little gain in return for their efforts. Given 

the costs associated with participation, it can be frustrating for members of the public if they see no 

influence or change resulting from their input. Too many separate and overlapping processes may be 

confusing and frustrating, and actually cause people to reduce their engagement. 

 

Situating a debate about environmental advocacy only in this “balancing” context of public 

participation (irrespective of whether pros outweigh the cons) may fail to recognise the separate 

importance of environmental advocacy as a fundamental check and balance in the system.42 As 

explored in Chapter 4 (when we look at the role civil society has played and how Ministers have 

viewed the purpose of the Environmental Legal Assistance (ELA) Fund), this is far from a fanciful 

scenario – it is a misunderstanding that comes up repeatedly.43 If participation had been constrained 

in the case of the Mackenzie District Plan, some crucial public interest voices would have been lost. 

 

 
40 P Nunns “Zoning reform: Who submitted on the plan” (8 September 2016). 
41 P Nunns “The consultation problem: Who submits on the plan?” (2 March 2016) 
42 On this point, see Chapter 4.2 and the spotlight on the Environmental Legal Assistance Fund later in Chapter 
4.  
43 Despite the charitable status of some environmental groups, it would be misguided to see funding for 
environmental advocacy as just a “charitable” or “philanthropic” act to support underrepresented sections of 
the community. It is, in many cases, a vital public service that has in practice been devolved to private 
organisations (see Chapter 4). 
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If the public choose not to participate in environmental processes (assuming they are enabled to do 

so), the system is not generally regarded as having failed. Moreover, participatory rights cannot be 

endless and must be balanced against cost and timeliness of decision-making. 

 

But where environmental advocates perform a check and balance function, their absence in (or 

exclusion from) participatory processes leaves an important gap. Curtailing public participation as a 

whole can risk the true function being undertaken by a narrower range of public interest advocates 

being underappreciated. 

 

A significant question for system design is the point at which environmental advocacy should cease 

to be just about the expression of democratic values (ie enabling public participation) and become 

more about ensuring that public interest environmental outcomes are achieved (ie requiring checks 

and balances).  

 

2.7 Advocacy and “advisory” functions can overlap 
 

There is another subtle distinction to be added to the mix: that between advocacy and advice. Of 

course, environmental advocates can, and frequently do, provide advice and recommendations to 

decision-makers (see Chapter 3). To some extent this is simply another way of describing the act of 

persuasion. Even non-violent confrontation and protest – climbing buildings and getting in the way 

of ships – is always accompanied by some form of message for change – “advice” – even if it does 

not take the form of a detailed policy paper. 

 

The more pertinent distinction is not so much when advocates become advisors (which is almost 

always), but when advisors slip into the realm of being advocates. This is particularly relevant where 

statutory advocates are close to government and have multiple or overlapping mandates. For 

example, DOC has a number of specific functions, including advising the Minister of Conservation 

and advocating for the conservation of natural and physical resources (see Chapter 3). It also has a 

general departmental stewardship responsibility for the conservation system.44 Yet, as explored in 

Chapter 4, it is not clear the extent to which the Department’s ministerial advisory function is 

influenced by its advocacy function (ie whether it is an advocate for nature when providing advice), 

or whether the latter is regarded as a specific role to be conducted only under separate legislation 

like the RMA (where the decision-maker is a council, commissioner or court, but not the Minister).45  

 

There are similar conceptual uncertainties concerning the functions of other statutory entities, such 

as the Ministry for the Environment and guardians in particular places like Fiordland and Kaikōura (ie 

whether they have advisory or advocacy roles). The distinction is potentially significant in practice, as 

an advocacy role can be regarded as more active (whereas the provision of advice may be passive) as 

well as more normatively charged (seeking a specific kind of outcome rather than providing advice 

within normative parameters set by others, such as a Minister). In practice, the “boldness” of advice 

can be variable, and dependent on the leadership of such entities. This is not intended to be a 

criticism (not all advisors need to be advocates), only an observation to highlight how the concepts 

are subtly different and need to be carefully thought about in system design. 

 

 
44 See Public Service Act 2020, s 12(1)(e)(v). 
45 As mentioned earlier, this blurring of the lines is even more pronounced when DOC is supporting the 
Minister as a decision maker in the context of regional coastal plans. 
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In a sense, all advocates are involved in providing “advice” of some kind. However, it is less clear the 

extent to which statutory advisors – notably government departments such as the Department of 

Conservation – are advocates when conducting an advisory role.  

 

2.8 Te Tiriti o Waitangi has implications when conceptualising advocacy 
 

The place of tangata whenua as environmental advocates is particularly interesting to consider 

within this conceptual framing (vis a vis other concepts like checks and balances, public participation 

and advice). Māori are part of the public of Aotearoa New Zealand, but under te Tiriti are also 

decision-making partners with the Crown and, increasingly, advisors on matters to do with te Tiriti 

compliance and tikanga (including with respect to te taiao).46  

 

Several high-profile reports have in recent years challenged the dominant Western paradigm when it 

comes to “checks and balances” in the system, notably the separation of powers. Alongside the 

division of legislature, executive and judiciary, it is possible to see Māori as a potential fourth pillar, 

rather than just a partner within the executive branch of government (see the spotlight below). That 

provides a very different context for thinking about the future role of Māori advocacy. 

 

A spotlight on recent recommendations for constitutional transformation 
 

The government’s endorsement of the United Nations Declaration on the Rights of Indigenous 
peoples (UNDRIP) in 2010 encouraged deeper conservations about how the rights of Māori could 
(and should) be realised within Aotearoa New Zealand’s constitutional framework.  In 2010, the 
National Iwi Chairs forum founded Matike Mai Aotearoa, an independent working group tasked with 
setting out what an inclusive constitution might look like for Aotearoa New Zealand.47 The specific 
terms of reference for Matike Mai were to develop and implement a model of governance based on 
tikanga and kawa (Māori philosophy and law), existing agreements between Māori and the Crown 
(He Whakaputanga and te Tiriti),48 and indigenous human rights instruments.49  
 
In pursuit of this objective, between 2012 and 2015, the working group engaged extensively with 
Māori on potential models of governance by facilitating 252 hui and working groups, inviting written 
submissions, and conducting interviews.50 Drawing on the responses received, the working group 
published a collective Māori vision of a constitutional framework that was consistent with te Tiriti 
and the rights and duties affirmed under UNDRIP. 
 

 
46 This takes a variety of forms, for example the Maori Advisory Board providing advice to the Environmental 
Protection Authority; the Independent Māori Statutory Board which promotes issues of significance to Māori 
to the Auckland Council; or particular iwi and hapū advising on issues within their rohe. Resource management 
reforms are likely to see the establishment of a new national Maori advisory entity. 
47 See Margaret Mutu and Moana Jackson Whakaaro Here Whakaumu mō Aotearoa: (Matike Mai Aotearoa, 
Independent Iwi Working Group on Constitutional Transformation, January 2016). 
48 He Whakaputanga o te Rangatiratanga o Nu Tirene (the Declaration of Independence of the United Tribes of 
Aotearoa New Zealand) was initially signed by 34 rangatira on 28 October 1835 and preceded the signing of te 
Tiriti. It was formally acknowledged by the Crown in 1836, and subsequently signed by additional rangatira. He 
Whakaputanga expressly recognises, inter alia, Māori authority and independence and informs the 
constitutional framework of Aotearoa New Zealand.  
49 Margaret Mutu and Moana Jackson Whakaaro Here Whakaumu mō Aotearoa: (Matike Mai Aotearoa, 
Independent Iwi Working Group on Constitutional Transformation, January 2016) at 7. 
50 Margaret Mutu and Moana Jackson Whakaaro Here Whakaumu mō Aotearoa: (Matike Mai Aotearoa, 
Independent Iwi Working Group on Constitutional Transformation, January 2016) at 7. 
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The Matike Mai Report emphasises the need to establish a values-based constitutional framework.51 
It identifies “political and social inclusiveness” as a central theme deriving from te Tiriti, in addition 
to seven specific interrelated values: tikanga, community, belonging, place, balance, conciliation and 
structure.52 The value of place expressly recognises the need to “promote relationships with, and 
ensure the protection of Papatūānuku”.53 
 
The working group set out a series of six indicative models for constitutional transformation. All of 
the options require shared authority between Māori and the Crown, but they provide for this 
constitutional arrangement in different ways. The models provide for different spheres of influence 
described as “the rangatiratanga sphere” (where Māori make decisions for Māori); “the 
kāwanatanga sphere” (where the Crown will make decisions for its people); and “the relational 
sphere” (where Māori and the Crown will work together as equals).54 
 
In 2019, in response to ongoing pressure at the domestic and international level, Te Puni Kōkiri (the 
Ministry of Māori Development) established a working group to advise the government on a plan for 
implementing UNDRIP in Aotearoa New Zealand.55 The report of the working group (“He Puapua”) 
was released in 2019 as the result of an official information request. 
  
He Puapua sets out a roadmap for realising the rights of Māori under UNDRIP by 2040, which is 
described as “Vision 2040”. The overarching vision expressly recognises the central importance of 
the environment:56 
 

Our vision is that in 2040 rangatiratanga Māori is realised, Māori and the Crown enjoy a 
harmonious and constructive relationship and work together to restore and uphold the 
wellbeing of ngā tangata, Papatūānuku and the natural environment. 
 

The roadmap for Vision 2040 comprises five core elements, which draw on the recommendations of 
the Matike Mai Report: rangatiratanga (in recognition of Māori authority over Māori matters); Māori 
participation in kawanatanga (“a bicultural sphere”); lands, territories and resources; culture; and 
equity.57 The vision expressly recognises that effective participation requires that “Māori will have a 
meaningful and sometimes dominant voice in resource management decisions”.58  
 
The roadmap envisages an enlarged Māori estate supported by significantly increased return of 
lands and waters, including takutai moana, to Māori ownership.59 In addition, it seeks to ensure iwi 

 
51 Margaret Mutu and Moana Jackson Whakaaro Here Whakaumu mō Aotearoa: (Matike Mai Aotearoa, 
Independent Iwi Working Group on Constitutional Transformation, January 2016) at 68. 
52 Margaret Mutu and Moana Jackson Whakaaro Here Whakaumu mō Aotearoa: (Matike Mai Aotearoa, 
Independent Iwi Working Group on Constitutional Transformation, January 2016) at 69. 
53 Margaret Mutu and Moana Jackson Whakaaro Here Whakaumu mō Aotearoa: (Matike Mai Aotearoa, 
Independent Iwi Working Group on Constitutional Transformation, January 2016) at 69. 
54 Margaret Mutu and Moana Jackson Whakaaro Here Whakaumu mō Aotearoa: (Matike Mai Aotearoa, 
Independent Iwi Working Group on Constitutional Transformation, January 2016) at 9. 
55 Claire Charters and others He Puapua: Report of the Working Group on a Plan to Realise the UN Declaration 
on the Rights of Indigenous Peoples in Aotearoa New Zealand (Te Puni Kōkiri, 1 November 2019). 
56 Claire Charters and others He Puapua: Report of the Working Group on a Plan to Realise the UN Declaration 
on the Rights of Indigenous Peoples in Aotearoa New Zealand (Te Puni Kōkiri, 1 November 2019) at iv. 
57 Claire Charters and others He Puapua: Report of the Working Group on a Plan to Realise the UN Declaration 
on the Rights of Indigenous Peoples in Aotearoa New Zealand (Te Puni Kōkiri, 1 November 2019) at v. 
58 Claire Charters and others He Puapua: Report of the Working Group on a Plan to Realise the UN Declaration 
on the Rights of Indigenous Peoples in Aotearoa New Zealand (Te Puni Kōkiri, 1 November 2019). 
59 Claire Charters and others He Puapua: Report of the Working Group on a Plan to Realise the UN Declaration 
on the Rights of Indigenous Peoples in Aotearoa New Zealand (Te Puni Kōkiri, 1 November 2019). 
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can contribute towards the control of, access to, and management of lands and resources within 
their rohe in accordance with tikanga and mātauranga Māori.60 A central overarching theme of He 
Puapua is the need to provide for equity between Māori and non-Māori in constitutional 
arrangements. 
 

Although such ideas go well beyond the focus of this report, it provides the broader backdrop 

against which policy-makers will need to consider the role that Māori play as “environmental” 

advocates. Te Tiriti jurisprudence and broader social change suggests, for example, that although 

Māori will continue to play a key role as participants in environmental processes (whether statutory 

like the RMA, or non-statutory like the Essential Freshwater programme),61 they may also step into a 

larger check and balance type function within the machinery of government itself. Growing numbers 

of Māori wards in council electorates also point towards a consciously designed Māori check and 

balance within local government, where Māori can contribute to decision-making directly, rather 

than just by engaging in advocacy from the outside. The question of co-governance in planning 

committees remains a live one, although one that may not be resolved in legislation. 

 

So what might all this mean for advocacy specifically? For one, there may be a conceptual shift in the 

function that Māori advocacy plays in a future system – from a participatory function 

(“consultation”) driven by democratic values (and a weak interpretation of te Tiriti o Waitangi), to a 

check and balance function that embraces a partnership interpretation of te Tiriti. To the extent that 

Māori are driven by values of kaitiakitanga, that may well also see a parallel shift in advocacy for te 

taiao. And within environmental advocacy institutions – notably statutory ones – there may be a 

shift towards co-governance, providing a space for Māori conceptions of te taiao to influence the 

values and activities of existing bodies.62 

 

But to the extent that partnership requires shared (or even a transfer of) decision-making power, the 

role of Māori as advocates may actually diminish in a relative sense.63 The requisite check and 

balance might be achieved not by allowing Māori to influence decisions, but rather by changing the 

makeup of decision-making institutions themselves. Māori would become decision-makers. For 

example, this is a live issue with respect to the makeup of institutions like the EPA, the New Zealand 

Conservation Authority, Fish and Game and regional councils.  

 

A future system may see a shift in the centre of gravity of Māori advocacy – from drivers focused on 

the need for participation (consultation) towards recognising Māori advocacy as a fundamental 

check and balance on public decision-making. The role of Māori may also shift from the sphere of 

advocacy (persuasion) to shared decision-making. 

 

A challenging question arises here. Tangata whenua advocacy may no longer be just a check and 

balance on other decision-makers (for example, in the Trans-Tasman Resources seabed mining 

 
60 Claire Charters and others He Puapua: Report of the Working Group on a Plan to Realise the UN Declaration 
on the Rights of Indigenous Peoples in Aotearoa New Zealand (Te Puni Kōkiri, 1 November 2019). 
61 Kahui Wai Māori, the Māori Freshwater Forum.  
62 For example, the Hauraki Gulf Forum is currently advocating for its own governing legislation, the Hauraki 
Gulf Marine Park Act, to be reformed so that there is a 50-50 mix of tangata whenua and other members on 
the Forum. 
63 Instead, advocacy would be within the institutional structures of iwi and hapū and related entities, including 
through debate on the marae. 
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litigation).64 As Māori shift spaces and become “public” decision-makers in their own right, does that 

mean that “environmental” checks and balances are needed on that decision-making, just as they 

are needed to constrain the Crown, councils and others in authority? 

 

This will be disputed territory and raises unresolved issues about the relationship between te Tiriti o 

Waitangi and environmental wellbeing. Can it be assumed that Māori will exercise power in a way 

that will support the environmental objectives of reform (keeping in mind that concepts like te 

oranga o te taiao are likely to be at their heart)? Are only minimal further checks and balances 

required from environmental advocates if mana whenua are in the driver’s seat for such things?   

 

While iwi may in many (or indeed most) cases seem likely to make choices that are in the interests of 

te taiao, that is not always guaranteed. This is not to cast doubt upon the “environmental” 

credentials of te ao Māori and related concepts like kaitiakitanga, or to claim that Western notions 

of good environmental outcomes or methods (eg “lock up and leave” protected areas) are “better”. 

The principles of a new system will need to change some assumptions about what environmental 

outcomes are good or bad, including issues like cultural harvest and access to resources. Yet 

partnership will occur in a predominantly Western capitalist system fundamentally different from 

the one in which te ao Māori evolved, and one still filled with commercial incentives for short-term 

use of resources. This can be a challenging area for non-Māori environmental advocates to 

navigate.65  

 

A spotlight on tensions within the Māori world 
 
Conflicts and tension are not only between Māori and other interests but can also exist between 
competing interests within Māori society. For example, Annette Sykes has been critical of the 
proliferation of a “Māori elite” model where a select few people monopolise the seats at the table 
with the Crown and control assets and resources.66 This can clash with a desire for ground-up or 
local forms of control or management. Another tension that can occur is between the interests of iwi 
who hold commercial fishing quota and customary fishers or kaitiaki who wish to use or protect the 
resource for different purposes; some have noted that fishing under the quota management system 
(QMS) has depleted abundance and biodiversity, making it more difficult to acquire kai moana.67 For 
better or for worse, the fisheries settlement has entrenched iwi within the QMS system of private 
property rights, creating an interesting dynamic between commercial and environmental drivers.68 
Many settled iwi are now also large asset holders in other areas, including urban development, 
exotic forestry and agriculture.69 
 

While institutional mandates and legislative principles (including Māori concepts and values) will 

need careful thought and co-design with Māori, our view is that a check and balance needs to be 

 
64 Several Māori organisations were involved in Trans-Tasman Resources Limited v The Taranaki-Whanganui 

Conservation Board [2021] NZSC 127. 
65 For example, when it comes to bottom trawling activities on seamounts where companies are part Māori 
owned. 
66 Annette Sykes “The Politics of the Brown Table” (The Political Studies Department and the Bruce Jesson 
Foundation Lecture 2010, 27 October 2010) at 2. 
67 Jonathan Dick and others “Listening to the Kaitiaki: Consequences of the loss of abundance and biodiversity 
of coastal ecosystems in Aotearoa New Zealand” (2012) 1(2) MAI Journal 117. 
68 Michael De Alessi “The Political Economy of Fishing Rights and Claims: The Māori Experience in New 
Zealand” (2012) 12(2) Journal of Agrarian Change 390 at 409. 
69 For example, see <www.ngaitahuholdings.co.nz/nga-haumi/ngai-tahu-investments/>; 
<www.tgh.co.nz/en/home/> 
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designed to ensure that all decision-makers – irrespective of political persuasion or cultural 

background – are held to account when it comes to long-term environmental implications of 

decisions. Co-governance in decision making may be part of the overall solution but should not be 

treated as a silver bullet for environmental issues or an adequate check and balance in its own right.  

 

There is overlap and synergy between environmental advocacy and Māori advocacy, but they are 

not the same thing. As tangata whenua move more into a decision-making space, environmental 

checks and balances will still be required, although they must be designed in a culturally appropriate 

manner. 

 

2.9 What does “environmental” mean? 
 

The final and perhaps most important conceptual distinction to be made in this chapter is between 

advocacy that is “environmental” and advocacy that is not. The first thing to note is that all 

advocates have a cause. Some outcomes sought might be specific (eg reform of a particular set of 

regulations) while others might be broad (eg equity and justice). There are deep questions around 

what the qualifier environmental means here, and why it is important to consider that form of 

advocacy specifically.  

 

In simple terms: what makes an environmentalist? The simplistic answer might be that 

environmental advocacy seeks to achieve the same outcomes provided for in our environmental 

legal frameworks, notably ones like the RMA (or NBA) and Exclusive Economic Zone and Continental 

Shelf (Environmental Effects) Act 2012 (EEZ Act). These (should) have clearly articulated purposes 

and principles.  

 

That answer may be a tidy one (it is easy to define) but has serious flaws. If the RMA’s purpose of 

sustainability is the touchstone, then anyone advocating for outcomes within that purpose can be 

said to be an environmental advocate. Yet there are many reasons for parties (including developers) 

to engage in RMA processes, and it is those motivations that ultimately matter, not whether their 

arguments can fit within the extremely broad outcomes allowed by the Act. The NBA and SPA will be 

no different.70  

 

People’s underlying motivations can be hard to discern, let alone categorise. In 2022, 

environmentalists can range from hippies to shareholders; from consumers to activists. And 

environmentalism is no longer just about opposing things or preventing development. We need 

improvement, and that sometimes requires synergistic development. Some urban developers may 

genuinely regard themselves as environmental advocates, even though one of their drivers may be 

profit (the two are not always incompatible).71 Often, restoration of ecosystems also requires active 

intervention, such as fencing and pest control (including the use of chemicals and poisons that may 

by some be regarded as “non-environmental”).  

 

 
70 The reality is that sustainable management has allowed a lot of environmental degradation to occur, and 
similarly general normative foundations in the NBA will likely also see a lot of room for interpretation and 
competing arguments. Not all of these will warrant the term “environmental” advocacy. Moreover, by 
equating environmental advocacy with existing or proposed legislative outcomes, it takes a whole form of 
advocacy – lobbying for further law reform to strengthen environmental protections – outside the concept. 
71 Designs for buildings and urban space may go “above and beyond” current regulatory requirements (eg 
water sensitivity, passive heating, zero emissions and so forth). 
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On the flipside, just because someone seeks to prevent development does not make them an 

environmentalist. For example, some wealthy communities may oppose plan changes that enable 

higher density development (and the potential environmental benefits of a tight urban form).72 In 

parts of the country, urban intensification under the NPS for Urban Development is being resisted by 

both these existing residents (who wish to preserve the characteristics of an area in which they 

bought) and farmers on the urban fringe (whose land values will increase with greenfields growth). 

 

Even the interests and perspectives of groups that are regarded as environmentally focused can 

diverge where uneasy trade-offs exist. For instance, although the Intergovernmental Panel on 

Climate Change (IPCC) has concluded that carbon capture and storage is a necessary bridging 

technology to decarbonise the world economy,73 it is by no means obvious that all of those 

advocating for its deployment should be characterised as environmental advocates (eg fossil fuel 

companies seeking to extend the duration of a carbon-fuelled economy or investors seeking to make 

money from carbon credits). There may also be tensions between groups focused on achieving 

different environmental outcomes (eg between those wanting to tackle climate change by mining 

minerals that enable deployment of renewable energy technologies and those that seek to preserve 

ecosystems from the impacts of mining; or between those seeking to safeguard freshwater quality 

for the health of exotic game fish species and those that are concerned with the health of 

indigenous species and ecosystems).  

 

Biodiversity offsetting is another area of tension – if one person seeks to prevent impacts on a locally 

treasured biodiversity hotspot, and another seeks to allow a development if there is overall net gain 

across the country to offset it, who is the “environmental” advocate? That is particularly difficult 

given the “at place” concerns of iwi and hapū. If kererū are abundant in one place but not another, is 

it right to constrain cultural harvest across the board? Te ao Māori offers quite different perspectives 

on te taiao, and does not compartmentalise the environment from people and their activities. A 

purely environmental advocate is not an easy concept to square with tikanga, where conservation 

often requires connection through use. In a way, iwi and hapū are environmental organisations, in 

that they are kaitiaki of their rohe. Indeed, civil society has partnered effectively with Māori in many 

advocacy settings.74 

 

The realities of colonisation and te Tiriti add another dimension to Māori “environmentalism”. As 

the settlement process continues, there is an element of the Crown giving recompense with one 

hand (land and resources) and taking (rights to use and develop them) with the other, raising 

allegations of bad faith. There is a significant indigenous justice and equity issue to consider here, 

and much Māori advocacy folds environmental concerns into broader advocacy for the rights of 

mana whenua to both safeguard and develop resources in accordance with tikanga. 

 

 
72 People who are often uncharitably called NIMBYs are often legitimately concerned with their local 
environment, including natural elements of it – which might be one in which low-density, tree-lined and 
spacious streets with plenty of open space are preserved. That may sometimes not be too different to the 
motivations of those who seek to preserve a local reserve or other public space having both conservation and 
amenity value to them. 
73 See < www.globalccsinstitute.com/news-media/press-room/media-releases/ipcc-report-reaffirms-carbon-
capture-and-storage-as-a-critical-technology-for-mitigating-climate-change/> 
74 For example, in Supreme Court proceedings concerning deep sea mining.  
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Whether someone falls within the definition of an environmental advocate depends on what 

environmental outcomes are seen to be “legitimate” or “right”. This is not always easy to discern, 

especially when it comes to Māori interests in both protecting and using the environment. 

 

Overall, we consider that there are common threads to what makes an environmental advocate 

(even though there are many strands within the concept). Outcomes sought is one – clean water; 

thriving ecosystems and biodiversity; a stable climate; good air quality; improving the threat status 

of species. Underlying motivations may be another – achieving the public interest (or the interests of 

nature) rather than personal profit or preferences. As explored in Chapter 3, many statutory 

“environmental” advocates in the current system like DOC and the Parliamentary Commissioner for 

the Environment have mandates that are broad (eg conservation, preservation, protection), thereby 

avoiding the issue of specific definition.  

 

2.10 Why does environmental advocacy require focused policy attention? 
 

Rather than trying to define a term like “environmental” with precision, it may be more illuminating 

to focus on the reason this general area requires policy attention more than others. This is not 

necessarily because environmental outcomes are always more important than others. Even where 

environmental protection is incompatible with other outcomes – such as the provision of large-scale 

housing or food production – this does not mean protective outcomes should always win out. 

Outside of environmental bottom lines, there are always complex and value-based trade-offs to be 

made.75 

 

However, advocacy settings are not about comparing the merits of different outcomes in advance.76 

It is about designing a fair and effective arena within which this debate can be had by advocates to 

reach the right answers. This requires us not to extol the virtues of environmentalism per se, but 

rather to consider the forms of advocacy that arise, and fail to arise, organically in the society and 

economy in which we live.  

 

In modern times, effective advocacy requires significant money, time, technical and legal expertise 

and access to decision-makers. That is generally true irrespective of the setting in which advocacy 

occurs (eg the courtroom, parliament, or in the public realm). Advocacy can therefore generally be 

relied on to arise in places in which those things are readily available. The effect is exacerbated when 

processes require a lot of money, time and expertise (such as where there are many processes 

running concurrently). Money is particularly fundamental, given that time and expertise usually has 

a dollar figure cost. Indeed, an entire industry has been built on the back of having environmental 

arguments over the past three decades, and its services are not cheap. 

 

It is not surprising that the capitalist system in which we live produces strong advocacy for outcomes 

that allow the use of the natural world in order to generate profit or increase production. After all, 

 
75 See Greg Severinsen and Raewyn Peart Reform of the Resource Management System: The Next Generation - 
Synthesis Report (Environmental Defence Society, Auckland, December 2018) from 94; Kiely Mcfarlane and 
others Environmental limits - A Proposed Framework for Aotearoa New Zealand (Cawthron Institute, Report No 
3530, June 2020).   
76 With some exceptions where some advocacy is excluded as “improper”, such as using the RMA to stymie 

trade competition. See Resource Management Act 1991, Pt 11A. 



 
 

24 

the purpose of capitalism is to make money, and this is the very thing that facilitates advocacy.77 

That is not to impugn capitalism (such a debate belongs in more philosophical circles).78 It is simply 

to point out that much of the ability to advocate (having the money to do it) is actually a side-effect 

of economic activity, and by no means a reliable measure of how important the outcomes advocated 

for are as a matter of public interest.  

 

Simply by operating in a market as a consumer, people cannot be assumed to be giving a producer a 

mandate to do anything other than sell a product at a particular price point. Although consumer 

motivations can be complex,79 people seldom engage in fully informed moral debates when strolling 

the aisles of a supermarket. A 2017 poll on attitudes to the primary sector (whether justified or not) 

showed fishing as the least trusted sector,80 yet people still buy copious amounts of fish.81 As one 

commentator has said:82 

 

Under a libertarian approach the common good is assumed to be provided for through 

individual choice expressed via participation in the market. However, markets are not the 

only way for people to express their preferences.83 Also, the market ignores inequity, power 

and domination which all have an effect on individual choice.84   

 

In short, dollars received are not votes for corporate influence in processes that determine 

acceptable environmental impacts. Yet influence can, in practice, be bought and sold using those 

dollars. This is not to imply malfeasance. It is simply to point out that the wide discretion often 

available to decision-makers in formal environmental settings, like councils and courts,85 actively 

invites persuasion – that is part of the point of such processes – and persuasiveness is deeply 

affected by the relative resources available to parties. The basic ability to engage at court level 

requires time, money and familiarity with legal process.  

 

 
77 Which, in turn, tends to seek outcomes that further enhance profit. 
78 Again, this plays out in areas other than the public interest in a healthy environment, and can be seen in past 
attempts to use RMA processes to reduce trade competition. See 
<www.rnz.co.nz/national/programmes/morningreport/audio/1855300/supermarket-wars-main-driver-for-
reforming-rma> 
79 In that the idea of the “rationale economic man” is largely a myth, and values do come into play. See See R 
Thaler and C Sunstein Nudge: Improving decisions about health, wealth and happiness (Penguin, 2009); D 
Orrell Economyths (Icon, 2012). 
80 Well less than half of urban respondents (39%) and rural respondents (40%) held positive views about 
fisheries. See Ministry for Primary Industries New Zealanders’ views of the primary sector (October 2017) 
available at <www.mpi.govt.nz/dmsdocument/27582-new-zealanders-views-of-the-primary-sector>.  
81 See Ministry for Primary Industries New Zealand seafood consumer preferences – A snapshot (November 
2019) available at <www.mpi.govt.nz/dmsdocument/38750-New-Zealand-seafood-consumer-preferences> 
82 J Hanning The Resource Management Act 1991: A Free Marketers Dream? The Influence of Libertarianism on 
the RMA (October 2010). 
83 Lindsay Gow “Integrating Economic, Social and Environmental Policies” (Paper presented to Economics, 
Environment, Equity Seminar, Wellington, 4 July 1991) at 68. 
84 Kerry James Grundy “Re-examining the Role of Statutory Planning in New Zealand” (1995) 13 Urban Policy 
and Research 235 at 238. 
85 Discretion is much more notable under environmental legal frameworks than in other areas of regulatory 
policy (such as criminal law), where the focus is on establishing facts and satisfying clear legal tests. See 
generally D Young Values as law: The history and efficacy of the Resource Management Act (Victoria University 
of Wellington Institute of Policy Studies, 2001). 
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The most well-resourced participants can furnish highly technical evidence, expert witnesses and 

legal resources in support of development outcomes, providing a wealth of information to support 

their case. There can be a process of attrition where those without deep pockets or time simply 

cannot afford the lengthy, multi-stage legal processes involved in multiple appeals, mediations and 

conferences. Legal process is about justice, but it can also be used tactically.86 The importance of 

resourcing is also apparent outside the legal context, such as in marketing campaigns promoting 

products to consumers. This marketing effort dwarfs others that seek to point out environmental 

dangers. 

 

The importance of using resources to make profit is an attitude that can also flow through to public 

authorities, given that core public services cost money and much must be paid for from taxing 

economic activity. Without a highly environmentally engaged public to oppose it, it is generally easy 

to align arguments about making profit with arguments about the health of a capitalist economy. 

Such factors can create a political environment that is receptive to corporate advocacy and a culture 

of working with, not against, industry. “It’s the economy, stupid”87 – is the political context in which 

environmental advocacy must often compete, and it takes courage to challenge such narratives. 

 

On the flipside, just because environmentally protective activities do not themselves generate 

profit,88 it does not mean the outcomes are less deserving of advocacy. In a great irony, sometimes 

the financial ability of economic interests to advocate strongly is built upon the degradation of the 

natural environment that has facilitated their rapid growth.89 

 

Advocacy is an expensive business, particularly in a judicial context. Those using natural resources to 

make profit, can use that profit to support advocacy, which in turn (and unsurprisingly) tends to 

support settings that allow greater resource use with fewer environmental constraints. Yet the 

ability to make a profit is not an accurate measure of the public interest in protecting the 

environment. 

 

Of course, money for advocacy can be raised through mechanisms other than corporate profit, and 

not all of these require the expenditure of public funds – Greenpeace Aotearoa, for example, has a 

policy of not receiving money from government or corporate sources.90 It would therefore be wrong 

to say that environmental advocacy does not arise organically in capitalist society. Many New 

Zealanders care deeply about the environment as a defining feature of their identity as well as a 

source of enjoyment,91 and are prepared to contribute financially to its defence. However, as 

described in Chapter 4, such funding pales in comparison to the financial and other resources 

available to business interests.  

 

 
86 See generally New Zealand Law Commission issues paper: Class actions and litigation funding: Submission by 
Omni Bridgeway Limited (March 2021) at 18. 
87 A phrase attributed to James Carville, a strategist in Bill Clinton's successful 1992 presidential 
campaign against incumbent George HW Bush. 
88 Although that is not always the case – there are many synergies between some forms of resource use (eg 
seaweed farming and sustainable tourism) and environmental enhancement. 
89 For example, the profit that has been generated from intensive dairying on the back of freshwater 
degradation. 
90 See <www.greenpeace.org/aotearoa/about/our-values/> 
91 See Ministry for the Environment Environmental attitudes (September 2018) available at 
<www.environment.govt.nz/assets/facts-and-science/science-and-
data/Environmental_Attitudes_SEP_2018.pdf> 

https://en.wikipedia.org/wiki/1992_United_States_presidential_election
https://en.wikipedia.org/wiki/1992_United_States_presidential_election
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Moreover, environmental advocacy has significant positive externalities (it benefits society as a 

whole rather than just those who pay for it), meaning that it is always likely to be undersubscribed. 

In contrast, much more concentrated benefits flow to resource users (eg intensification of dairying 

disproportionately benefits farmers), and negative externalities are generated.  

 

The reality is also that many corporate advocates are very large and highly structured. This makes it 

easier for them to organise, mobilise and distribute resources. As with consumers, environmental 

interests tend not to be concentrated into large entities (although some are national in scope), and 

are therefore much more difficult to mobilise and coordinate at scale. 

 

None of this is to say that corporate interests are “bad” or always opposed to good environmental 

outcomes. For many, green credentials are core to their business model.92 It is simply to say that 

there is a significant disparity in resourcing naturally available to profit-making advocates when 

compared to environmental advocates, meaning that the advocacy ledger is not balanced or 

guaranteed to reflect the public interest.  

 

While many members of the public do support environmental causes, advocacy is likely to be 

undersubscribed because it concentrates costs within small organisations while externalising 

benefits to the wider public.93 In contrast, corporate advocacy concentrates financial benefits to 

resource users and externalises environmental costs across all New Zealanders. 

 

Of course, none of this really matters if we have public authorities that act as responsible 

environmental stewards under strong statutory frameworks. Is it not the purpose of Ministers and 

councils to make and apply the law in the interests of all New Zealanders irrespective of the 

advocacy efforts of corporate interests?  

 

Part of this depends on how much we trust political decision-makers when confronted with powerful 

advocacy by vested interests, as well as the culture within the public institutions that advise them. 

People will have different views on these matters. But the disparity in influence is more systemic and 

less nefarious. Decisions are usually only as good as the information on which they are based, which 

is becoming increasingly technical and expensive as environmental challenges become more 

complex.94 If compelling evidence from an applicant is not challenged in court, for example, it is 

much more likely to stand. And the reality is that we don’t have strong statutory frameworks that 

tell politicians how to make difficult choices; they have considerable latitude to exercise discretion. 

 

There is also a problem with the power dynamics of traditional democracy when it comes to 

environmental issues. Much environmental decision-making, including on law reform, plans and 

national direction, has a significant political element to it despite some of it being framed by 

 
92 For example, a number of corporate entities sponsor the activities of Forest and Bird. 
93 As economist Niall Kishtainy as pointed out more generally about market failures, if “some of the benefits … 
go to people other than the original [proponent], there tends to be too little [public good activity] compared to 
what would be best for the economy as a whole”. See N Kishtainy A little history of economics (2018) at 144. 
94 Attested to by the complexity of science underpinning the recent policy process behind the NPS for 
Freshwater Management. For a deeper dive on that, see D Koolen-Bourke and R Peart Science for policy: The 
role of science in the National Policy Statement for Freshwater Management (Environmental Defence Society, 
2022). 
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legislation.95 And while we may trust elected leaders to reflect the broad wishes of voters, the 

democratic drivers that elect decision-makers in the first place do not as a whole tend to prioritise 

long-term environmental issues. Economic and social imperatives tend to have more impact on 

people’s lives in the short-term:96  

 

New Zealanders already show commitment to living sustainably (Kantar and Sustainable 

Business Council, 2022). In people’s day-to-day lives, however, environmental issues are 

often crowded out by other concerns, such as the COVID-19 pandemic or cost of living 

pressures (O'Shea, 2022). 
 

For example, despite the impacts of intensive agriculture on freshwater quality being known for 

many years, it was too late to prevent extensive damage by the time the issue gained real traction 

with constituents (when impacts started to be meaningfully felt). Corporate advocacy can also 

reinforce a feeling of unease by highlighting the real short-term costs of environmental controls (eg 

effects on sectors employing lots of people),97 encouraging a short-term risk averse approach while 

relying on future technological fixes which incumbent decision-makers will not necessarily be 

accountable for.98 

 

There is also an issue about visibility. Environmental problems can be slow burning to the point of 

imperceptibility, until it is too late to easily reverse them. It can be harder to make a case for 

environmental change when things are not highly visible to voters (especially if they are not 

monitored effectively,99 or the consequences are not effectively communicated), relative to other 

things that have immediate and jarring impacts on individuals (eg unemployment, interest rates, 

crime).100 Future environmental impacts and risks can also be hard to forecast (and therefore guard 

against), as they often involve uncertainty and communication challenges. Why impose costs now if 

something (like specific climate change impacts) may never eventuate? 

 

 
95 For example, the creation of NPSs, aside from the NZCPS, has relied entirely on political will. This has meant 

that we have yet to see an NPS for Indigenous Biodiversity more than 30 years after the RMA was enacted. As 

Eli Louka has observed, “most decisions on environmental matters have to be made based on political 

considerations”: E Louka International environmental law: Fairness, effectiveness, and world order (Cambridge 

University Press, 2006) at 19.  
96 Ministry for the Environment Where to from here? How we ensure the future wellbeing of land and people 
(Consultation on the Ministry for the Environment’s draft long-term insights briefing 2022) at 41. Some 
environmental impacts also have short-term impacts where feedback is immediate, such as air pollution, or 
where attributable effects become noticeable over time (eg freshwater quality). But others, such as systemic 
problems with biodiversity decline, are more complex and multifaceted and have struggled to capture public 
attention in a way that demands an obvious response or even narrative on how to fix the problem. 
97 Or appealing to narratives that link business activities like intensive farming to people’s ingrained sense of 
identity, despite those activities actually looking very little like they did in the past with which people identify. 
98 Reliance on technological fixes is particularly apparent in the context of climate change, where there has 
been heavy investment in research for things like methane inhibitors and genetics rather than introspection 
about whether the overall model is a workable one. 
99 Consistent, long-term data monitoring on the state of the environment has been weak. See Parliamentary 
Commissioner for the Environment A review of the funding and prioritisation of environmental research in New 
Zealand (Office of the Parliamentary Commissioner for the Environment, Wellington, December 2020); 
Parliamentary Commissioner for the Environment Focusing Aotearoa New Zealand’s environmental reporting 
system (Office of the Parliamentary Commissioner for the Environment, Wellington, November 2019). 
100 On the importance of timely feedback in shaping behaviour, see R Thaler and C Sunstein Nudge: Improving 
decisions about health, wealth and happiness (Penguin, 2009). 
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Robust environmental advocacy is necessary, not just as a counterbalance to corporate advocacy, 

but also to the shorter-term priorities of democratically elected authorities who have substantial 

discretion in the current system. 

 

2.11 Concluding comments 
 

In this chapter we have sought to conceptualise the broad idea of “environmental advocacy” and 

how it overlaps and interacts with other concepts like checks and balances, public participation, and 

advice. Of particular importance here is the term “environmental”, which is hard to define precisely. 

We have found it more useful to consider the reasons why some forms of advocacy arise naturally in 

our society and why others, like environmental advocacy, tend not to (or are not as strong when 

they do).  

 

We consider there is a clear justification for consciously designing environmental advocacy into the 

fabric of a future system. It is a public service, and addresses a clear market failure. In a context that 

relies heavily on competing voices being heard in order to achieve public policy outcomes, as well as 

broad and potentially politically driven decision-making discretion, we risk the clear environmental 

objectives of reform being undermined if environmental advocacy does not occur at the right points. 

The extent to which the current system does this already, and its shortcomings, are now explored in 

Chapters 3 and 4. 

 

Before proceeding, it is worth clarifying a matter of terminology: the distinction between statutory 

advocates and statutory advocacy. A statutory advocate is an entity that has a legislative mandate to 

advocate (such as DOC). Statutory advocacy is a process in legislation (like plan making under the 

RMA) in which advocates, whether statutory or not, can engage in advocacy through a legal 

framework. 
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Chapter 3: Context – the current system and planned reforms 
 

3.1 Introduction 
 

Advocacy sits within a much broader system of legislation, institutions and tools. At the time of 

writing, this system is in considerable flux, and optimal settings for advocacy will depend on what 

detailed design features end up being put in place around it. It is therefore important to look at the 

system we have now, as well as the likely changes to it in the future. 

 

We refer readers to our previous work on resource management and oceans reform,101 and the 

Randerson Panel’s report,102 for a more fulsome description of the system itself. Core to this is the 

RMA, and in the Appendix to this report we provide an overview of key processes provided for in the 

Act in which advocacy can currently occur (including national direction, plans and consents).103  

 

3.2 Advocacy in the current system 
 

A lot of environmental advocacy occurs in the current system. Much of it happens within the 

participatory processes for planning and consenting prescribed under the RMA (as well as processes 

under other statutes and independent legal avenues such as judicial review). But it is also worth 

noting that the less formal public and political spheres of advocacy are just as important, and can 

drive bigger picture change.  

 

For instance, advocates can influence more general government policy and decision-making, not all 

of which subsequently goes through formal participatory frameworks like a plan under the RMA. 

This can take the form of lobbying Ministers or councillors, meeting with senior civil servants, 

representing environmental interests on committees or panels set up in policy processes, obtaining 

and disseminating information (eg through Official Information Act requests)104 and writing reports 

with recommendations for change. Sometimes, decision-makers actively seek advice from 

advocates.105 Another avenue for advocacy is through campaigns, protests or education/outreach 

programmes directed at the public (either as autonomous decision-makers with respect to their own 

behaviour, or as voters who can in turn influence government policy). 

 

Sometimes, non-statutory environmental advocacy can be tightly connected to statutory processes. 

For example, various iterations of non-statutory freshwater policy development have occurred over 

the last decade (such as the Land and Water Forum and the Essential Freshwater Programme), which 

 
101 Greg Severinsen and Raewyn Peart Reform of the Resource Management System: The Next Generation – 
Working Paper 2 (Environmental Defence Society, Auckland, September 2018), Appendix 3; G Severinsen, R 
Peart and others The breaking wave: Oceans reform in Aotearoa New Zealand (Environmental Defence Society, 
Auckland, 2022), Appendix 2. 
102 Resource Management Review Panel New Directions for Resource Management in New Zealand (June 
2020). 
103 There are also other processes, such as notices of requirement, water conservation orders, and general 
regulations. 
104 Under the Official Information Act 1982 and the Local Government Official Information and Meetings Act 
1987. 
105 As under the Covid-19 Recovery (Fast-track Consenting) Act 2020, sched 6, cl 17(6). 
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have led to the development of new statutory national direction under the RMA.106 Environmental 

advocates have been closely involved in these processes alongside Māori, sectoral and other 

stakeholder groups. Formal processes for national direction are often preceded by one or more 

discussion papers on which people can comment. 

 

There are many opportunities for advocacy in the current system, including in the broad 

participatory provisions of the RMA and the narrower provisions of other legislation, through 

parliamentary processes, via direct action (eg protest), and through non-statutory processes.  

 

However, simply having the space for someone to advocate (whether statutory or otherwise) does 

not mean that advocacy will actually occur. As one interviewee pointed out, “just because people 

can [be involved], doesn’t mean they have the resource, the time, the expertise…. or knew about it 

in the first place”.107 It is therefore more illuminating to look briefly at who is involved in advocacy in 

the current system, than just examining the frameworks in which opportunities exist. 

 

3.3 Statutory advocates in the current system 
 

Environmental advocacy is currently done by a variety of entities, some of which are statutory 

bodies, and some of which are civil society organisations (or individuals). Legislation provides some 

obvious foundations for statutory advocates. The most noticeable of these can be found in the 

Conservation Act, which outlines the functions of various “conservation” focused advocates.  

 

The Department of Conservation 
 

The Department of Conservation, Te Papa Atawhai, is the only “government”108 advocate that has a 

legislative function to engage in advocacy activities in the resource management system.109 It has 

(among other things) the following mandate under section 6 of the Conservation Act (bold added): 

 

… 

(b) to advocate the conservation of natural and historic resources generally: 

 

(c) to promote the benefits to present and future generations of— 

 

 
106 On this point, see D Koolen-Bourke and R Peart Science for policy: The role of science in the National Policy 

Statement for Freshwater Management (Environmental Defence Society, 2022). 
107 Personal communication, 2022. 
108 In that it is a government department, not another form of statutory entity (eg Crown entity). 
109 Other agencies do so, but without being required to by statute. 
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(i) the conservation of natural and historic resources generally and the natural and 

historic resources of New Zealand in particular; and 

 

(ii) the conservation of the natural and historic resources of New Zealand’s sub-

antarctic islands and, consistently with all relevant international agreements, of the 

Ross Dependency and Antarctica generally; and 

 

(iii) international co-operation on matters relating to conservation: 
 

(d) to prepare, provide, disseminate, promote, and publicise educational and promotional 

material relating to conservation: 

… 

(f) to advise the Minister on matters relating to any of those functions or to conservation 

generally. 

 

All of these functions, not just that in section 6(b), can be described as forms of advocacy in the 

broadest sense of the word (in that they are about persuading decision-makers). They can also be 

said to be environmental – given that conservation is defined (albeit using the language of 

“resources” rather than “nature”) as “the preservation and protection of natural and historic 

resources for the purpose of maintaining their intrinsic values, providing for their appreciation and 

recreational enjoyment by the public, and safeguarding the options of future generations.”110  

 

DOC’s general advocacy functions sit alongside extensive management and operational functions, 

both within and beyond the conservation estate.111 The Department is expected to do a lot – indeed, 

verging on “the impossible”.112 The advocacy function itself is also not limited to (or even targeted 

at) the conservation estate or threatened or indigenous species, and goes well beyond what some 

may regard as the bread and butter of conservation. Arguably it is almost as broad as advocacy for 

the natural “environment” as a whole. In practice, most of the Department’s advocacy activity has 

occurred through RMA processes like plan making, consenting, and appellate proceedings in the 

Environment Court.  

 

Alongside RMA advocacy, it is also notable that DOC has a strong decision-making function (or at 

least supporting the Minister as decision-maker): in developing the New Zealand Coastal Policy 

Statement (NZCPS), in approving regional coastal plans and in making decisions on restricted coastal 

activities.113 Coastal marine management (other than fish stocks management) is thus seen as not 

just a centralised function, but also as being as much about conservation as it is about resource 

management.114  

 

 
110 “Conservation” is defined in s 2 of the Conservation Act 1987. 
111 The Department administers 8 million hectares of conservation land, 33 marine reserves covering 1.28 
million hectares and over 2,000 indigenous species of plants, animals and other life-forms under threat of 
extinction: see <www.publicservice.govt.nz/assets/Legacy/resources/doc-pif-review-sept2010.pdf> at 17. 
112 D Koolen-Bourke and R Peart Conserving nature: Conservation reform issues paper (EDS, 2021) at 40. 
113 Currently, no restricted coastal activities requiring decision by the Minister exist. See New Zealand Coastal 
Policy Statement 2010, pol 29. 
114 Which is curious, given that DOC and the Minister do not have comparable powers when it comes to 
indigenous biodiversity, which is arguably even more core to the Department’s reason for being. 
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Section 6(b) advocacy responsibilities are extremely broad, and DOC cannot possibly be involved in 

every decision-making process. It has therefore developed a non-statutory advocacy strategy, which 

outlines when it intends to become involved in processes under the RMA and EEZ Act in some way 

(to “get in the door”). The purpose of the strategy is to provide high level national guidance to 

ensure that DOC “focuses its advocacy to help councils and other decision-makers to protect New 

Zealand’s natural environment; threatened native species and ecosystems; and significant natural 

features and landscapes from the adverse effects of development”.115 While every case is considered 

on its merits, priority areas for RMA and EEZ Act advocacy are identified (where DOC “should” 

initiate engagement): 

 

1. Planning processes (including NPSs, regional policy statements, council plans and water 
conservation orders) where proposed provisions may impact on “Priority Conservation 
Values”. 

2. Resource consent applications under the RMA and the EEZ Act where potential effects on 
Priority Conservation Values are more than minor. 

3. RMA and EEZ Act processes where provisions may impact on DOC as a land manager, or 
provisions/proposed activities are inconsistent with a DOC Management Planning 
document. 

4. Implementing and advocating for values protected under the NZCPS. 
 
There are two quite different categories here. One is where DOC is defending the integrity of its own 
management or decision-making space, in order to implement its instruments and make sure no 
other processes undermine them (eg spillover effects of activities on conservation land). The other is 
where it is reaching outside its own wheelhouse to advocate for priority conservation values 
elsewhere.  
 
A number of priority conservation values are listed, including threatened indigenous species; 
significant indigenous flora and habitats; rare or threatened ecosystems; representative indigenous 
ecosystems; connectivity of ecological processes; significant geological/geothermal features; the 
natural character of various aquatic environments; outstanding natural features and landscapes; 
wetlands; and “any natural resource of international, national or regional significance”.  
 
This is an extremely broad list, and arguably encompasses almost anything with “environmental” 
impacts. However, some things are specifically identified as being non-priority areas: historic 
heritage, recreation and public access; indigenous species that are not threatened; effects that are 
not significant or where natural character is not high; and impacts on sports fish. The idea is that a 
scarce advocacy resource should not be spready thinly across things that are (1) less important or (2) 
covered by others’ advocacy. Notably, advocacy for sports fish themselves is considered to be 
covered by Fish and Game (see further below), while other statutory advocates exist for public 
access, historic heritage and recreation.116 The place of freshwater quality in this list is left 
ambiguous (see Chapter 4).117 
 

 
115 Strategic priorities for initiating engagement in advocacy processes under the Resource Management Act 
1991 and the Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012 (2019). 
116 The Walking Access Commission, Pouhere Taonga Heritage New Zealand, and groups like Federated 
Mountain clubs. 
117 “Connectivity of ecological processes in aquatic environments” is listed, but not freshwater quality per se. 



 
 

33 

DOC’s advocacy role is reinforced by its Statement of General Policy made under the Conservation 
Act (which is currently under partial review).118 Policy 7(a) states that the Department should 
undertake statutory advocacy “to protect natural resources and historical and cultural heritage 
outside public conservation lands and waters and for the benefit and enjoyment of the public” and 
identifies particular areas in which it should do so. Interestingly, there are some differences between 
this list and DOC’s advocacy strategy that are more than semantic; notably, the former (but not 
clearly the latter) identifies a need for statutory advocacy where “recreational freshwater fisheries 
are threatened with loss and decline” and significant freshwater habitats are at risk.119 The general 
policy also states that the Department “may support the protection efforts and conservation 
advocacy of other people and organisations” and “should work cooperatively to develop effective 
working relationships with people and organisations to protect natural resources, historical and 
cultural heritage, and public access”. 
 

Although these instruments outline when DOC should be involved in advocacy, in practice this is 
limited by resourcing (see Chapter 4) and they do not stipulate what form advocacy should take. 
RMA advocacy can also be limited by restrictions on opportunities to become involved, notably when 
councils determine that consent applications are to be processed on a non-notified or limited 
notified basis. That said, and despite the frequency waxing and waning over the years, the 
Department has been involved in many important RMA and EEZ Act processes. Finally, we note that 
DOC also has an important outreach and education function under the Conservation Act. 
 
DOC is the primary government advocate for the environment, and has a specific advocacy function 
in the Conservation Act. Due to limited resource, DOC has developed a non-statutory advocacy 
strategy, outlining the circumstances in which it should contemplate involvement in RMA and EEZ 
Act processes. DOC has been involved in many such processes over the years. 
 

The New Zealand Conservation Authority and Conservation Boards 
 

The New Zealand Conservation Authority, Te Pou Atawhai Taiao O Aotearoa, is a national-level body 

that was, essentially, established as a check and balance on DOC.120 Its 13 members are appointed by 

the Minister of Conservation, a number of them on advice of Māori and other groups (including 

Forest and Bird). EDS looked at the Authority in our report Conserving Nature. There, we noted the 

range of functions it has within the ecosystem of conservation institutions (the Minister, 

Department, and Conservation Boards), and refer readers there for more information on how those 

pieces work together. For instance:121 

 
The Conservation Authority is responsible for the approval of General Policy for National 

Parks, CMSs [Conservation Management Strategies] and National Park Management Plans. It 
may also approve Conservation Management Plans, in place of the Conservation Board, 

where directed by the Minister of Conservation or the Authority itself. In addition, the 

Authority has the statutory function of advising the Minister on General Policy; is tasked 

with reviewing the effectiveness of DOC’s administration of such policy; has powers to 

 
118 The core purpose of the partial review is to better reflect te Tiriti obligations under section 4 of the 
Conservation Act. 
119 The general policy specifically identifies freshwater habitats whereas the advocacy strategy does not. 
120 To “provide a ‘check and balance’ on the Department’s strategic planning” is one of the strategic goals of 

the Authority: see <www.doc.govt.nz/about-us/statutory-and-advisory-bodies/nz-conservation-

authority/strategic-priorities/> 
121 D Koolen-Bourke and R Peart Conserving nature: Conservation reform issues paper (EDS, 2021) at 43. 
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investigate conservation issues of national importance; and can make proposals for the 

classification of areas of national and international importance. The Authority also has a 

statutory role in advising the Minister and Director-General on annual priorities for the 

expenditure of money and therefore can potentially influence how scarce conservation 
resources are deployed. 

 

In short, the Authority is intended to be an independent entity that represents the long-term public 

interest in conservation generally, by providing strategic advice to the Minister and Department on 

conservation priorities, policies and practices at the national level. It focuses on strategic direction, 

not day-to-day operational detail. But the Authority also has a statutory education function under 

section 6B of the Conservation Act: 

 

to encourage and participate in educational and publicity activities for the purposes of 

bringing about a better understanding of nature conservation in New Zealand. 

  

This function is not as wide-ranging as the Department’s, and appears to be conducted in a fairly 

patchy manner (the 2020-2021 annual report of the Authority noted, for example, that no education 

or publicity activities were undertaken in the reporting period).122 The Authority may also investigate 

and advise on conservation issues of national importance, and in recent years has done so 

proactively and frequently (with some more in depth than others).123  

 

Although it does not have a specific advocacy function (like the Department does), the Conservation 

Authority does have clear advocacy powers under section 6C of the Conservation Act. The distinction 

between functions and powers is a subtle but important one, signalling that statutory advocacy is 

not something that is demanded but rather a course of action available to the Authority should it 

decide to intervene (consistent with its independent character). As such, it is authorised to advocate 

in the “interests of the Authority” in “any public forum or any statutory planning process”, including 

the courts.124  

 

In practice, the Authority is active in making submissions on many different matters, which appears 

to be the primary expression of its advocacy role.125 These tend to be national level processes, such 

as submissions on parliamentary bills, government discussion documents and proposed regulations 

(including those led by the Minister of Conservation), rather than council level processes under the 

RMA. Its independent advice to the Minister and Director-General might also be characterised as 

“advocacy” in a broad sense. For its part, the Authority itself frequently uses this term (as well as 

others such as “encouraging” the Department) when talking about its strategic priorities.126 Given its 

 
122 See Annual report of the Conservation Authority (2021) at 15.  
123 See < www.doc.govt.nz/about-us/statutory-and-advisory-bodies/nz-conservation-authority/role/>; 
<www.doc.govt.nz/about-us/statutory-and-advisory-bodies/nz-conservation-authority/advice-to-the-minister-
and-or-director-general/>; <www.doc.govt.nz/about-us/statutory-and-advisory-bodies/nz-conservation-
authority/submissions/submission-on-the-submission-on-west-coast-stewardship-land-reclassification/> 
124 Conservation Act 1987, s 6C. 
125 See <www.doc.govt.nz/about-us/statutory-and-advisory-bodies/nz-conservation-authority/submissions/> 
126 For example, it speaks of itself as an “advocate for conservation on private land” and to “maintain active 
advocacy for the comprehensive protection of a representative range of rivers”. See < 
www.doc.govt.nz/about-us/statutory-and-advisory-bodies/nz-conservation-authority/strategic-priorities/>; < 
www.doc.govt.nz/about-us/statutory-and-advisory-bodies/nz-conservation-authority/advice-to-the-minister-
and-or-director-general/advice-on-environmental-science-research/> 
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independence, the outcomes advocated for by the Authority can be relatively bold compared to 

DOC.127   

 

The Authority’s advocacy power expressly includes the right to appear before courts and tribunals 

and be heard, but only on matters affecting or relating to the Authority’s functions.128 In practice, 

the Authority largely leaves proactive advocacy in RMA and other statutory processes to the 

Department and conservation boards.129  

 

The New Zealand Conservation Authority has a statutory function to educate and advise, and in 

practice treats these as forms of advocacy. It also has a statutory power to advocate, under which it 

is active in making submissions (but less so in the courts). 

 

The third core set of institutions in what we might call the “conservation” system is conservation 

boards. The basic idea is that they represent the public interest in conservation within their 

geographical area of jurisdiction. They provide a voice for local concerns to gain traction in DOC’s 

work, and on a national level where required. Again, we described these in Conserving Nature.130  

 
There are 15 conservation boards across the country, with members appointed by the Minister. 

Under the Conservation Act they have a mix of approval, recommendatory and advisory roles. 

Boards normally approve conservation management plans developed within their areas but, while 

they hear submissions on conservation management strategies, they only make a recommendation 

as to their approval. They are also tasked with providing advice to the Conservation Authority and 

the Director-General on the implementation of conservation management strategies and 

conservation management plans within their area, proposals to change the classification of land, and 

“any other conservation matter relating to any area within the jurisdiction of the Board”.  

 

As with the Conservation Authority, this advisory function can be seen as a form of advocacy on 

behalf of “local” conservation interests, and in annual reports these terms are often used 

together.131 For example, in Taranaki-Whanganui:132   
 

The Board is active and passionate in their [sic] advocacy of the region’s conservation. The 

Board works with various conservation organisations and members of the public, to ensure 

they represent the interests of their locale in conservation ... 

 

Boards are similarly empowered to “advocate their interests” in any public forum or statutory 

planning process (and, like the Authority, there is the right to appear before the courts and be 

heard). Although that appears not to be a regular occurrence given resourcing constraints and the 

dominant role of DOC in this space, it does happen. For example, the Taranaki-Whanganui 

 
127 For example, see the Authority’s “marine principles” 2006: <www.mpi.govt.nz/dmsdocument/28383-New-
Zealand-Conservation-Authority-to-Otago-Regional-Council-NES-submission>  
128 Which is an interesting feature. It is not immediately obvious the extent to which its “functions” curtail the 
ability to conduct statutory advocacy for broader conservation outcomes. 
129 In recent times the Authority has been involved in judicial review proceedings as a respondent (in its 

capacity as final decision-maker on the Paparoa National Park management plan, defending its decision to 

allow recreational landings) rather than as an advocate.  
130 D Koolen-Bourke and R Peart Conserving nature: Conservation reform issues paper (EDS, 2021) at 44. 
131 See Taranaki Whanganui Conservation Board annual report 2020-2021 (2021) from 26.  
132 Taranaki Whanganui Conservation Board annual report 2020-2021 (2021). 
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Conservation Board successfully litigated, alongside others, all the way to the Supreme Court against 

the EPA’s approval of seabed mining by Trans-Tasman Resources Limited off the South Taranaki 

coast.133 Like the Conservation Authority, conservation boards frequently make submissions, and 

these span both national issues with local implications (eg the draft NPS for Indigenous Biodiversity) 

and local ones.  

 

Conservation boards have statutory advisory functions (both to the Conservation Authority and the 

Minister) and powers to advocate in any forum (including the courts). In practice, some boards are 

more involved in litigation than others (and DOC has a stronger presence), but many are active in 

making submissions. In doing so, they act largely independently of DOC, although they do receive 

support from the Department. 

 

Fish and Game 
 

The Conservation Act also provides for the functions of the New Zealand Fish and Game Council.134 

This statutory body is comprised of a National Council and 12 regional councils (not to be confused 

with local government entities) and has around 90 staff,135 including around eight full time RMA staff 

who advocate and engage through regional policy statements, land and water plans and the courts, 

supported by in house scientific expertise. The organisation has a long (albeit not entirely 

uncontroversial) history, as outlined in the spotlight on acclimatisation societies below.  

 

Many of Fish and Game’s functions are regulatory ones (to do with managing sport fish and 

game),136 and the organisation can be said to be a statutory manager of this public resource on 

behalf of the Crown. But another significant role is advocacy. This includes (with emphases added): 

 

to advocate generally and in any statutory planning process the interests of the New Zealand 

Fish and Game Council and, with its agreement, of any Fish and Game Council in the 

management of sports fish and game, and habitats. 
 

to participate, with the Director-General [of Conservation] and other interested parties, in 

the development of a research programme promoting the management of sports fish and 

game. 

 

The National Council’s mandate to advocate is relatively strong, and is not limited to particular 

contexts (eg RMA processes).137 It has three core components – advocacy for habitats, access 

(especially across private farmland), and species management. Notably, Fish and Game has been 

closely involved in the development of freshwater policy by government, advocating for cleaner 

water in which sports fish can thrive.138 It has also been very active in supporting and initiating 

 
133 Trans-Tasman Resources Limited v The Taranaki-Whanganui Conservation Board [2021] NZSC 127. 
134 Section 26C. 
135 Spread across all 13 councils. 
136 And some quite specific functions, including to sell or arrange the sale of, in New Zealand or outside New 
Zealand, game bird habitat stamps and associated products. 
137 The Act clarifies that, in discharging its advocacy function, “the New Zealand Fish and Game Council shall be 
entitled to appear before courts and tribunals in New Zealand and be heard on matters affecting or relating to 
the Council’s functions”. The same provision applies to regional Fish and Game Councils. 
138 See <www.environment.govt.nz/what-government-is-doing/areas-of-work/freshwater/work-programme/> 
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freshwater protections such as Water Conservation Orders,139 as well as opposing proposals to drain 

wetlands, dam rivers or take water for irrigation. This sees the organisation frequently in planning 

and legal proceedings under the RMA, but also heavily involved in non-statutory advocacy (eg public 

facing campaigns and influencing ministers and officials). There is also a reasonably close working 

relationship between Fish and Game, some conservation boards and the Conservation Authority. 

 

The “interests” of the New Zealand Fish and Game Council – the outcomes it advocates for – are also 

defined, as the “interests of anglers and hunters”. This, in turn, is said to be the “co-ordination of the 

management, enhancement, and maintenance of sports fish and game”.140 Advocacy is therefore 

focused on recreational use of a renewable resource rather than the environment per se, although 

given the organisation’s recent focus on freshwater quality, it has been described as a “wildlife 

lobby”.141 In describing its stance on intensive dairying (and its “dirty dairying” campaign), Fish and 

Game explained its motivations:142 

 

habitat protection is critically important to the achievement of Fish & Game’s statutory duty. 

We realised long ago that if the habitat is looked after then the animals that rely on that 

habitat will largely look after themselves. Any activity that degrades the quality and/or 

extent of this habitat is therefore a threat to sports fish and game populations…Land and 

water, which comprises the fundamental natural elements of this habitat, is a finite natural 

resource. It is also the same natural resource that underpins primary industry. Every time 

land or water is allocated to an activity that diminishes its availability for sports fish or game 

bird habitat, or degrades (through pollution) that which remains, it reduces the sports fish & 

game resource that underpins Fish & Game’s reason-for-being. It therefore ought to be no 

surprise why Fish & Game holds strong views about the adverse environmental effects of 

dairy farming. 

 

The “environmental” interests of Fish and Game as an advocate are not solely focused on freshwater 

and habitat supporting anglers. They also include habitat for game birds (eg ducks), which generally 

focuses on wetlands. Restoration here can have incidental benefits for indigenous species and 

biodiversity more generally, providing a hook for Fish and Game involvement in processes involving 

wetlands and their margins as well as waterways. Fish and Game branches own significant wetlands 

themselves, notably in the Waikato, so can advocate in processes in their capacity as an affected 

landowner as well. Fish and Game branches have also engaged in wetland advocacy through 

education programmes.  

 

Although not specifically for advocacy purposes, it is of note that $4 per game bird license143 is 

currently directed to a statutory trust established under the Wildlife Act (the Game Bird Habitat 

Trust), which via a Board (appointed by Fish and Game and other bodies) oversees an application-

 
139 Resource Management Act 1991, Pt 12. 
140 Conservation Act 1987, s 26B. 
141 See <www.nzherald.co.nz/nz/dairy-critics-say-report-backs-campaign/>. 
142 Fish and Game position statement on dairy farming and the environment, available at 
<www.fishandgame.org.nz/about/f-and-g-position-statements/dairy-farming-and-the-environment/> 
143 See <fishandgame.org.nz/environment/nz-game-bird-habitat-trust/game-bird-habitat-stamp-program/>. 
This is via purchases of mandatory stamps on hunting licenses. As an aside: “in philately, this is known as a 
Cinderella stamp – ‘virtually anything resembling a postage stamp, but not issued for postal purposes by a 
government postal administration’”.   
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based grant programme for wetland renewal projects.144 This is about on the ground mahi, but the 

Trust Board also has a function of promoting and providing advice on the protection, restoration, 

improvement, creation or procurement of habitat (in other words, advocacy). It also receives 

donations from the public to support such work.  

 

While Fish and Game has statutorily defined interests, within those parameters it is also a 

democracy of sorts. The National Council is comprised of representatives from 12 semi-autonomous 

regional Fish and Game Councils (it has been described as a “body of the regions”),145 which are in 

turn elected from (and by) a pool of people who hold (and have therefore paid for) a whole season 

license to hunt or fish.146  

 

Fish and Game is therefore a rare example of a statutory entity with regulatory power147 that is 

democratically elected from a pool of people having a direct interest in the use of a public resource 

(albeit closely overseen by the Minister).148 This sector of society is fairly large – around 150,000 

people are represented (including around 40,000 obtaining game bird hunting licenses). We heard in 

interviews that double that number, however, are actively interested in fishing and hunting more 

generally and therefore receptive to the interests represented by the organisation.149 Interestingly, 

farmers are not required to obtain a license to fish for sports fish on their own land, presumably 

weakening (although not removing) the potential for a strong farming “voice” within Fish and 

Game.150    

 

Having a strong presence at place (through regional Fish and Game councils), we heard that the 

organisation has a solid relationship with iwi, and Māori have a significant interest in gathering kai 

(including introduced species) from waterways in their rohe. Moreover, te Tiriti settlement 

legislation affects Fish and Game’s interactions with Māori, including by providing for statutory 

advisors from Ngāi Tahu on the management of indigenous game birds. 

 

As in any democracy, there can be clashes about values, and the direction taken by the National 

Council can change based on institutional and leadership dynamics in play, not dissimilar to those 

faced by local government. In short, the outcomes being advocated for by Fish and Game, and the 

methods of doing so, are not set in stone, even if member interests are generally aligned at a big 

 
144 The functions of the Trust Boards are set out in Section 44D of the Wildlife Act 1953. 
145 See Fish and Game Performance Report 2016 (<fishandgame.org.nz/dmsdocument/979>) at 3, per then 
Chairman Lindsay Lyons. A more recent governance review of Fish and Game makes clear that although 
regional councillors are not elected to represent the regions, in practice there are strong political drivers to do 
so (see Review of the governance of Fish and Game New Zealand and the regional fish and game councils 
(February 2021) at 12). 
146 Conservation Act, s 26D(2): “Each Fish and Game Council shall be entitled, in accordance with any 
regulations made under section 48, to appoint one of its members to be a member of the New Zealand Fish 
and Game Council, and any person so appointed may from time to time be reappointed.” 
147 Although many regulatory tools need to be approved by the Minister of Conservation, such as Anglers 
Notices. 
148 To some extent, this can be described as a form of self-regulation – the resource of sports fish and game is 
essentially regarded as the preserve of hunters and anglers to manage (or at least influence the Minister on) 
themselves. 
149 Oral communication 2022. 
150 If farmers wish to fish beyond their own property, a license is required. As touched upon in Chapter 4, the 
governance review (at 40) noted that despite concerns that Federated Farmers had consciously “infiltrated” 
regional Fish and Game councils to soften its stance on dirty dairying, this was not borne out by the statistics 
(only 15 percent of 144 councillors being farmers) or evidence of a concerted campaign. 



 
 

39 

picture level. There can, in particular, be tensions between regional and national levels of 

governance, not just about what advocacy looks like (ie the methods used), but the extent to which 

it is a focus area compared to other functions. This has interesting implications for its role in a future 

system, as explored in Chapter 4. 

 

Fish and Game regional councils have their own statutory functions (some of them being regulatory, 

like issuing hunting licenses under the Wildlife Act).151 These include advocacy functions, such as 

promoting recreation based on sports fish and game, representing the interests and aspirations of 

anglers and hunters in the statutory planning process, and advocating the interests of the Council, 

including its interests in habitats of sports fish and game. The recent governance review of Fish and 

Game pointed out that most judicial advocacy (ie appealing decisions of local government) is 

undertaken by regional Fish and Game councils, not the National Council.152 Regional councils retain 

autonomy (including their own independent funds, alongside application-based grants from the 

National Council) to get involved in proceedings.153  

 

The National Council has been more active in national level policy processes setting the framework 

for freshwater, and also gets involved in litigation (sometimes on behalf of regional Fish and Game 

councils). Part of the levy paid by regional Fish and Game Councils (who collect revenue from 

licenses)154 to the National Council is specifically for the purpose of advocacy.155 By virtue of its 

democratic election process, regional Fish and Game Councils advocate for the interests of license 

holders in their region, both through the National Council and directly in other statutory processes.  

 

Fish and Game, established under the Conservation Act, has a specific statutory function to advocate 

for the interests of anglers and hunters. This function (among others) is funded by a levy on licences. 

This has seen the organisation be very active in recent years in freshwater planning processes under 

the RMA. Fish and Game has a democratic structure in which 12 regional councils elect members to 

a National Council. 

 

A spotlight on acclimatisation societies 

 

In other work EDS has looked at the history and evolution of Fish and Game and its advocacy 

function.156 Its origins lie in the early years of colonisation when acclimatisation societies were 

established in Aotearoa New Zealand by early European settlers. “Acclimatisation” was official policy 

in Britain during the early 1860s and involved bringing species from Europe and “acclimatising” them 

 
151 Similar to the National Council: to manage, maintain and enhance the sports fish and game resource (with 
the interesting addition of the word “recreational” to the “interests of anglers and hunters”. 
152 Review of the governance of Fish and Game New Zealand and the regional fish and game councils (February 

2021) at 39. 
153 See <www.fishandgame.org.nz/dmsdocument/1917> at 9. For example, the Otago Fish and Game Council 
had put aside $60,000 to participate in the regional policy statement processes in 2021 but considered there 
was a need for additional funding from national pool fund, for which an application was being prepared. 
154 A significant amount of the total license revenue of regional Fish and Game councils is paid to the National 
Council as a levy. See <www.fishandgame.org.nz/dmsdocument/1757> at 3 ($961,860 out of 1,572,769 total 
license revenue in 2020 in the central South Island region). 
155 Conservation Act, s 26C(f)(iii). The Minister approves the fee, but does not have control over how it is used. 
156 D Koolen-Bourke and R Peart Conserving nature: Conservation reform issues paper (EDS, 2021). 
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within countries in the “New World”.157 This meant that, by design, immigrants brought with them 

their own cultural array of animals and sought to establish them in their new home. 

 

The first acclimatisation society was established in Auckland in 1861, and its rules focused on 

introducing new species so long as they were “innoxious”.158 Others soon followed. By 1865, the 

beginnings of a regional network of societies had been established around the country and they 

would last for some 130 years.159 Early Animal Protection Acts formally recognised acclimatisation 

societies and gave protection to the introduced species they brought into the country.160 

 

Acclimatisation societies were responsible for bringing into Aotearoa New Zealand many of the 

common introduced plants and animals that we see today including starlings, blackbirds and 

sparrows. But the establishment of fish and game species was a focus of the societies from the 

outset, with trout being introduced as early as 1867.161 By the 1890s, the management of introduced 

fish and game, setting of hunting seasons and licensing of hunters and anglers had become core 

activities for the societies.162 

 

Hunting, game bird and trout fishing licences were issued by the societies and funds raised went to 

support their work. When poaching became an issue, the societies employed the first full-time 

rangers, which resulted in significant increases in licence sales, providing the basis of Fish and 

Game’s licensing system in place today.163 

 

Concern to protect introduced species meant that native species which preyed on them were 

historically deemed vermin, and bounties paid for their removal, particularly for species like harrier 

hawks, black shags and eels (which preyed on juvenile trout). Many of these schemes continued 

until the 1960s before being abandoned. The widespread practice of raising and releasing game 

birds, like pheasants, only ended during 1990s,164 but still occurs in some areas.165 

 

Acclimatisation societies were amongst the first to raise concerns over cattle effluent and the 

spillage of waste into waterways, driven out of concern to protect introduced trout, salmon and 

 
157 C Walrond “Acclimatisation” (Te Ara - the Encyclopaedia of New Zealand, 2008) available at 
<www.teara.govt.nz/en/acclimatisation> 
158 C Walrond “Acclimatisation” (Te Ara - the Encyclopaedia of New Zealand, 2008) available at 
<www.teara.govt.nz/en/acclimatisation> 
159 C Walrond “Acclimatisation” (Te Ara - the Encyclopaedia of New Zealand, 2008) available at 
<www.teara.govt.nz/en/acclimatisation> 
160 The Salmon and Trout Act 1867, for example, enabled the importation and protection of trout. 
161 J Kos Dart athwart the mountain torrents: The introduction of brown trout to New Zealand (a thesis 
submitted in fulfilment of the requirements for the degree of Doctor of Philosophy, University of Otago, 
Dunedin, 2017); F Guil Hunters and collectors: Red deer and transformations in hunting spaces (thesis 
submitted in fulfilment of the requirements for the degree of Doctor of Philosophy, University of Otago, 
Dunedin, 2011).  
162 C Walrond “Acclimatisation” (Te Ara - the Encyclopaedia of New Zealand, 2008) available at 
<www.teara.govt.nz/en/acclimatisation> 
163 C Walrond “Acclimatisation” (Te Ara - the Encyclopaedia of New Zealand, 2008) available at 
<www.teara.govt.nz/en/acclimatisation> 
164 C Walrond “Acclimatisation” (Te Ara - the Encyclopaedia of New Zealand, 2008) available at 
<www.teara.govt.nz/en/acclimatisation> 
165 <www.fishandgame.org.nz/game-bird-hunting-in-new-zealand/new-zealand-game-birdspecies/upland-
game-birds/pheasants/> 
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game bird populations.166 The widespread drainage of wetlands for farming and irrigation from the 

1950s onwards intensified their work in this area and focus on freshwater and wetland habitat 

protection.167 Following a government review in 1990, the acclimatisation societies collectively 

became what is now known as Fish and Game New Zealand.  

 

Other statutory advocates 
 

Alongside the Department of Conservation, the Conservation Authority and conservation boards 

(which, broadly speaking, advocate for “conservation”) and Fish and Game (which advocates for the 

interests of anglers and hunters), other entities have a specific statutory mandate to undertake what 

might be called environmental advocacy. Some focus on particular subject matter, outcomes, or 

geographical location.  

 

• The Fiordland Marine Guardians are established under bespoke legislation168 and are tasked 

with promoting the integrated management of the Fiordland marine area, assisting with 

educational initiatives, and advising and making recommendations to ministers and agencies on 

various things (fisheries management, biosecurity, sustainable management, and marine 

preservation and protection) to achieve the purpose of the legislation under which they are 

established (which is, effectively, to assist in the preservation, protection, and sustainable 

management of the marine environment and biological diversity of the Fiordland (Te Moana o 

Atawhenua) Marine Area).169 In short, the Guardians are independent advisors, but they have a 

strong statutory mandate to advocate for particular outcomes when providing that advice. 

 

• Similarly, the Kaikōura Marine Guardians (an advisory committee) are to “provide advice on any 

biosecurity, conservation, or fisheries matter related to the marine and coastal environment 

within Te Whata Kai o Rakihouia i Te Tai o Marokura—Kaikōura Marine Area” to decision-

makers. This is arguably not as strong an advocacy function as the Fiordland Marine Guardians, 

and more of an independent advisory role, although it still has a strongly protective flavour.170 

 

• The Guardians of Lakes Manapouri, Monowai and Te Anau are charged with making 

“recommendations to the Minister on any matters arising from the environmental, ecological, 

and social effects” of the operation of the Manapouri-Te Anau and Monowai power schemes on 

their proximate townships, shorelines and rivers, “having particular regard to the effects of the 

operation on social values, conservation, recreation, tourism, and related activities and 

 
166 J Kos Dart athwart the mountain torrents: The introduction of brown trout to New Zealand (a thesis 
submitted in fulfilment of the requirements for the degree of Doctor of Philosophy, University of Otago, 
Dunedin, 2017). 
167 C Walrond “Acclimatisation” (Te Ara - the Encyclopaedia of New Zealand, 2008) available at 
<www.teara.govt.nz/en/acclimatisation> 
168 Fiordland (Te Moana o Atawhenua) Marine Management Act 2005. 
169 Kaikōura (Te Tai o Marokura) Marine Management Act 2014.  
170 Although an express link is not made between the kinds of advice provided by the Guardians and the 
purpose of the Act, arguably their advice is nevertheless required to reflect the broader purposes of the Act. 
The “outcomes-based” element of that purpose reflects “environmental” outcomes – “measures to assist the 
preservation, protection, and sustainable and integrated management of the coastal and marine environment 
and biological diversity of Te Tai o Marokura”. 
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amenities”.171 Arguably this amounts to advocacy for environmental outcomes, albeit again 

constrained in the form it takes (advice to the Minister). 

 

• A more “directive” advocacy function can be found in the Energy Efficiency and Conservation 

Authority. Its mission is “to encourage, promote, and support energy efficiency, energy 

conservation, and the use of renewable sources of energy” by advising the Minister, promoting 

public awareness, promoting practices and technologies, arranging for the conduct of research, 

and publishing relevant information.172 This provides for a wide (although not comprehensive)173 

range of advocacy tasks, relating to a narrow topic (energy efficiency) that has “environmental” 

consequences.174 In practice, the advocacy activities of the Authority have in recent times been 

focused on the climate change “angle” of energy efficiency. It does not get involved in statutory 

advocacy. But some told us in interviews that the Authority is primarily about fund management 

(distributing grants for energy efficiency projects), not advocacy. 

 

• The Hauraki Gulf Forum is a statutory body created under the Hauraki Gulf Marine Park Act 

2000. It is administered by Auckland Council, but its members are appointed by a range of 

bodies (various councils, tangata whenua, and Ministers). One of its functions is “to promote 

and advocate the integrated management and, where appropriate, the sustainable management 

of the Hauraki Gulf, its islands, and catchments” as well as disseminating educational material.175 

However, its powers limit how its advocacy function can be discharged; in particular, the Forum 

cannot appear before a court or tribunal176 or take part in a decision-making process under any 

enactment other than to advise when requested to do so. This precludes proactive involvement 

in RMA processes and litigation. Nevertheless, the Forum has shown itself to be an advocate for 

law reform outside statutory processes, including requesting Ministers to reform the Marine 

Reserves Act and the EEZ Act.177 It is also functioning as an advocate for reform of its own 

legislation, in May 2021 resolving to advocate for an updated and strengthened Hauraki Gulf 

Marine Park Act.178 

 

• The Queen Elizabeth the Second National Trust is an independent statutory trust that is focused 

on protecting open space,179 but which aims to “inspire private landowners to protect and 

enhance open spaces of ecological and cultural significance”. The Trust partners with private 

landowners to protect sites on their land with permanent covenants, producing a network of 

over 4,900 protected areas that now covers more than 190,000 ha of private land. The Trust 

advises government and engages in policy processes to ensure its objectives are reflected, but 

 
171 Conservation Act, s 6X. 
172 Energy Efficiency and Conservation Act 2000’ <www.eeca.govt.nz> 
173 In that it does not encompass litigation. 
174 In that energy efficiency and renewables have environmental benefits (alongside other benefits, such as 
energy security and economic efficiency). It is to be noted, however, that renewables can also have 
environmental impacts so the mandate is not entirely aligned with others’, such as DOC’s. 
175 Section 17. 
176 Other than as a witness if called by a party to proceedings. 
177 https://gulfjournal.org.nz/wp-content/uploads/2020/11/Briefing-to-Incoming-Government.pdf 
178 Hauraki Gulf Forum Hauraki Gulf Forum’s advocacy position (adopted 28 February 2022), available at 
<www.gulfjournal.org.nz/wp-content/uploads/2022/02/Advocacy-position-on-HGMPA-adopted-28-February-
2022.pdf> 
179 See section 20 of the Queen Elizabeth the Second National Trust Act 1977: to encourage and promote, for 
the benefit and enjoyment of the present and future generations of the people of New Zealand, the provision, 
protection, preservation, and enhancement of open space. 
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primarily directs its advocacy towards landowners (who will decide voluntarily to put covenants 

in place). The Trust also advocates to defend protected land from outside threats where 

necessary,180 and proactively undertakes and supports research as well as developing policy and 

proposals for protection of open space. It does not generally litigate. 

 

• The Climate Change Commission is arguably also an environmental advocate. As an arm’s length 

Crown entity established under the Climate Change Response Act 2002, it has strong 

independent181 and highly structured advisory and recommendatory roles to government on a 

number of matters (such as emissions budgets, targets and emissions reduction plans). 

Combined with a strong and specific legislative mandate to help achieve climate outcomes 

(meeting the country’s legislated emissions reduction target), this advisory role can equally be 

seen as an advocacy function – an independent entity persuading policy-makers to take a course 

of action that is very clear in a normative sense.182 However, some interviewees questioned the 

extent to which the Commission focuses on policy advice and the bigger picture rather than 

more pointed mechanisms like litigation. Private advocates like Lawyers for Climate Action NZ 

and Māori advocates like Mike Smith have stepped into the advocacy breach when it comes to 

litigation,183 and Greenpeace Aotearoa and EDS have been involved in climate litigation in the 

past.184 

 

• The Game Animal Council was established in 2013 under the Game Animal 
Council Act. It has a mandate to advise and make recommendations to the Minister, as well as 

liaise with hunting groups, tangata whenua, local authorities, landowners, the Conservation 

Authority, Conservation Boards and DOC “to improve hunting opportunities”. This advocacy can 

have indirect benefits for conservation, but also raise potential tensions. 

 

• The New Zealand Walking Access Commission, Herenga a Nuku, was established by the Walking 

Access Act 2008. The role of the Commission is to enhance and extend access to New Zealand’s 

great outdoors. This aligns with some aspects of the advocacy mandates of DOC and Fish and 

Game, but has potential tensions when it comes to biosecurity issues (eg restricting access to 

prevent spread of pests). 

 

• The Waste Management Act 2008 established a seven-member statutory Waste Advisory Board 

to provide the Minister for the Environment with advice (upon request) on waste minimisation. 

It does not have a specific advocacy mandate, and advice must simply “relate to waste 

minimisation”.185 

 
180 See <www.qeiinationaltrust.org.nz/wp-content/uploads/2021/02/QEII-strategy-2020-2025-for-web.pdf> 
181 See section 5O. 
182 To provide independent, expert advice to the Government on mitigating climate change (including through 
reducing emissions of greenhouse gases) and adapting to the effects of climate change; and to monitor and 
review the Government’s progress towards its emissions reduction and adaptation goals. However, it is not 
clear that it is an “environmental” advocate when it comes to the impacts of adaptation, where the normative 
direction in the Act is much less clear than mitigation. Adaption measures, such as the shifting of 
infrastructure, can have environmental effects. 
183 Michael John Smith v Fonterra Co-operative Group Limited [2022] NZSC 35. 
184 Greenpeace v Minister of Energy [2012] NZHC 1422; Greenpeace New Zealand Inc v Genesis Power Ltd 
[2008] NZSC 112, [2009] 1 NZLR 730; Environmental Defence Soc Inc v Taranaki Regional Council EnvC 
Auckland A184/02, 6 September 2002; Environmental Defence Soc Inc v Auckland Regional Council [2002] 
NZRMA 492 (EnvC). 
185 Waste Minimisation Act 2008, s 90. 
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There are numerous other statutory bodies in the current system which might be categorised as 

environmental advocates. Most of these have focused advisory or education functions rather than 

those involving participation in RMA or other legal proceedings. 

 

3.4 The Parliamentary Commissioner for the Environment 
 

The Parliamentary Commissioner for the Environment was established by the Environment Act 1986. 

As its name suggests, it is an institution of Parliament, operating independently of the government. 

It acts as a “check and balance” by being a watchdog over environmental policy and outcomes, in a 

similar spirit to the Ombudsman.186 In the current Commissioner’s words, “the office was established 

to provide members [of Parliament] with independent, robust advice about environmental 

matters”.187 More specifically, the Commissioner has the following statutory functions (bold added):  

 

with the objective of maintaining and improving the quality of the environment, to review 

from time to time the system of agencies and processes established by the Government to 

manage the allocation, use, and preservation of natural and physical resources… 

 

… to investigate the effectiveness of environmental planning and environmental 

management carried out by public authorities, and advise them on any remedial action the 

Commissioner considers desirable 

 

to … investigate any matter in respect of which, in the Commissioner’s opinion, the 

environment may be or has been adversely affected [and] advise, where necessary, the 

appropriate public authority and any other person or body the Commissioner thinks 

appropriate of the preventive measures or remedial action which the Commissioner 

considers should be taken 

 

at the request of the House of Representatives or any select committee of the House of 

Representatives, to report to the House or committee on any petition, Bill, or other matter 

before the House or committee the subject matter of which may have a significant effect on 

the environment 

 

on the direction of the House of Representatives, to inquire into any matter that has had or 

may have a substantial and damaging effect on the environment… 

 

to undertake and encourage the collection and dissemination of information relating to the 

environment 

 

to encourage preventive measures and remedial actions for the protection of the 

environment. 

 

Each Commissioner can bring his or her own approach to the role. The current Commissioner has 

said that: 

 

 
186 It has been described by some as an “environmental” ombudsman. 
187 See <www.pce.parliament.nz/media/197250/annual-report-for-the-year-ended-30-june-2021.pdf> at 7. 
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I look for those areas that are not yet in the spotlight or may be neglected. Work on these 

issues can alert relevant agencies and the wider community to problems that may need 

more sustained attention. I also maintain an engagement with environmental issues, such as 

water quality and climate change, that have proved difficult to tackle and seem to be almost 

permanently on the agenda. In these cases, I hope that some independent analysis from a 

fresh angle can help move the debate forward. 

 

This language does not have a strong flavour of “advocacy”, and nor does the Environment Act use 

this term. But while some may prefer the term watchdog or check and balance, it is certainly 

arguable that many functions of the Commissioner also involve environmental advocacy. He or she 

has many statutory functions that either explicitly or implicitly involve persuading decision-makers 

(including Ministers, councils, corporations and any other person), and a strong mandate to do so to 

protect and improve the environment. This mandate is reflected in the matters to which regard must 

be had by the Commissioner, (including pollution, biosecurity, hazardous substances, threatened 

species and the restoration of ecosystems)188 and the Commissioner’s overall mission is “to influence 

decisions to maintain or improve the quality of the New Zealand environment, and improve the 

quality of material available to Parliament in debating those decisions”.189 An outreach or education 

function is also provided for, including making presentations and corresponding with members of 

the public. 

 

While the core functions of the Commissioner are mentioned in section 16 of the Act (see above), 

section 21 also makes clear that he or she has a right to be heard – but only for the purpose of 

calling evidence – in proceedings that relate to “consents” (defined as any approval needed under a 

range of statutes, such as the RMA, Wildlife Act, Fisheries Act, and many others).190 This provides a 

clear pathway, not just to be heard, but also to have influence; under the legislation, his or her view 

“should be taken into account in determining proceedings”.191 Interestingly, however, this appears 

to constrain the advocacy power of the Commissioner in two ways; it precludes involvement in 

proceedings relating to plans and policy statements (which are not “consents”),192 and participation 

can only be for the purpose of “calling evidence”. In legal proceedings, any role appears to be 

 
188 These span the protective provisions of a number of different environmental statutes (eg conservation, 
resource management, fishing etc). Section 17 of the Environment Act refers to the maintenance and 
restoration of ecosystems of importance, especially those supporting habitats or rare, threatened, or 
endangered species of flora or fauna; areas, landscapes, and structures of aesthetic, archaeological, cultural, 
historical, recreational, scenic, and scientific value; any land, water, sites, fishing grounds, or physical or 
cultural resources, or interests associated with such areas, which are part of the heritage of the tangata 
whenua and which contribute to their well-being; pollution; hazardous substances; biosecurity; all reasonably 
foreseeable effects of any such proposal, policy, or other matter on the environment, whether adverse or 
beneficial, short term or long term, direct or indirect, or cumulative. 
189 Parliamentary Commissioner for the Environment Annual report (2021) at 28. 
190 Section 21 provides that (1) In any proceedings in any way relating to or arising from the obtaining of, or 
any attempt to obtain, any consent, the Commissioner— (a) shall have the right to be present and be heard 
solely for the purpose of calling evidence on any matter (including evidence in rebuttal) that should be taken in 
account in determining the proceedings. 
191 Environment Act 1986, s 21. 
192 Under section 2 of the Environment Act, consent is defined as: “an authorisation, permission, a licence, a 
permit, a right, and any other approval of any type whatsoever, capable of being granted under any Act 
specified in the Schedule; any regulation, rule, Order in Council, Proclamation, notice, or bylaw in force under 
any of those Acts; any operative regional plan or district plan or proposed plan under the Resource 
Management Act 1991 and which it is necessary to obtain before the lawful commencement of any 
undertaking or activity which may affect the environment”. 

https://www.legislation.govt.nz/act/public/1986/0127/latest/link.aspx?id=DLM99782#DLM99782
https://www.legislation.govt.nz/act/public/1986/0127/latest/link.aspx?id=DLM230264
https://www.legislation.govt.nz/act/public/1986/0127/latest/link.aspx?id=DLM230264
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primarily about filling any deficiencies in the information base rather than proactive advocacy such 

as that provided by DOC.  

 

In recent years the Commissioner has focused on producing numerous in-depth reports containing 

wide ranging recommendations for reform and improvements across many topics (eg estuaries, 

environmental reporting, tourism and the fate of chemicals),193 as well as submitting on and 

providing advice to select committees on various government bills.194 Significantly, the Parliamentary 

Commissioner is funded differently from the rest of government – on the recommendation of 

Parliament rather than the Minister of Finance. We have been told that this avoids some of the 

“horse trading” that goes on between departments. 

 

The Parliamentary Commissioner for the Environment performs a check and balance function by 

acting as both a robustly independent advisor (to Parliament) and a watchdog with powers to 

investigate and report on government performance and environmental issues. He/she has a strong 

environmental mandate under the Environment Act, and can be categorised as an advocate. The 

Commissioner’s main outputs have been reports on issues requiring attention, commentary on 

environmental reporting, and advice to select committees. 

 

In the context of the Parliamentary Commissioner, it is also worth mentioning other entities that can 

provide a check and balance on public power in the environmental space, even though they do not 

have an “environmental” mandate and thus cannot really be described as advocates.  

 

• The Ombudsman is an independent officer of Parliament that handles complaints about, and 

investigates, the administrative conduct of public sector agencies, including official information 

requests. Anyone can complain to the Ombudsman about an act or decision of one of around 

4,000 government agencies, including environmental ones. While its scope and discretion is 

wide, the Ombudsman is focused on fairness rather than environmental outcomes. 

 

• The Public Service Commissioner (previously the State Services Commissioner) has a role in 

overseeing the performance of the public service.195 In recent times the Commissioner has been 

active in conducting reviews of various agencies, including environmental ones such as the 

Department of Conservation and Ministry for the Environment, as well as agencies whose 

activities have environmental implications (such as the Ministry for Primary Industries) under the 

“Performance Improvement Framework”.196 

 

• Like the Parliamentary Commissioner for the Environment, the Controller and Auditor-General 

is an Officer of Parliament. It is responsible for giving Parliament and the public assurance that 

public entities are operating and accounting for their financial and non-financial performance, in 

keeping with Parliament’s intentions and public expectations. In short, it is a watchdog, albeit 

not a specifically environmental one. Most of its work is about financially auditing public 

organisations, but the Office can also make inquiries into issues of concern, which focus on how 

organisations’ resources are being used. 

 
193 See <www.pce.parliament.nz/publications> 
194 See <www.pce.parliament.nz/publications>; Parliamentary Commissioner for the Environment Annual 
report (2021). 
195 See generally the Public Service Act 2020. 
196 For example, see State Services Commission, the Treasury and the Department of the Prime Minister and 
Cabinet Follow up review of Manatū Mō te Taiao Ministry for the Environment (MfE) (2014). 

https://www.parliament.nz/en/visit-and-learn/how-parliament-works/fact-sheets/who-are-the-officers-of-parliament/
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The Auditor-General can also conduct performance audits, which include how effective a public 

organisation is being. A report can recommend improvements to the organisation's 

performance.197 However, unlike the Parliamentary Commissioner for the Environment, it is not 

concerned with the merits of policy choices, only whether policy is being implemented 

appropriately.198 That said, environmentally focused reports can push for meaningful change, as 

described in the spotlight below.  

 

A spotlight on the Auditor-General199 
 

In 2019, the Auditor General’s report Using different processes to protect marine 
environments examined how effective two processes were in developing marine reserve proposals 
in New Zealand. It found that the guidelines for implementing the Marine Protected Areas: Policy 
and Implementation Plan 2005 were limited, making it difficult for agencies to know what was 
expected of them. The process undertaken by Te Roopu Manaaki ki te Toka (South-East Forum) met 
expectations for inclusiveness, although it had particular issues with participation and confidence. 
The process undertaken by Te Korowai o Te Tai ō Marokura (the Kaikōura Marine Guardians) did not 
meet policy expectations for inclusiveness, despite having broad community support. The Auditor-
General found that the information provided by DOC and the Ministry for Primary Industries was 
consistent and high quality, but there were issues with timeliness. 
 
A 2018 report also looked at how freshwater used for irrigation is tracked and measured, concluding 
that the quality of data collected was variable, there were sometimes issues with data that was 
collected manually, and there was scope for more co-ordination between councils. It recommended 
that the Ministry for the Environment review regulations to ensure that people and organisations 
holding water permits regularly submit accurate data using automated processes. 
 

The Ombudsman, the Auditor-General and the Public Service Commission provide checks and 

balances on government power. While not having an environmental mandate (and therefore not 

being environmental advocates), they are institutional mechanisms by which government can in 

some ways be held to account for environmental performance (alongside the more substantive role 

of the Parliamentary Commissioner). 

 

At this point it is useful to summarise the above. We have, first of all, a trilogy of broad conservation-

focused institutions (DOC, the Conservation Authority and conservation boards) that have 

reasonably strong statutory advocacy mandates alongside their extensive regulatory and 

management functions. Their functions and powers contemplate different forms of advocacy – from 

education, to advice, to formal engagement in policy and statutory processes as well as litigation 

under the RMA and elsewhere. 

 

We also have statutory advocates more focused on particular interests or outcomes: Fish and Game 
(national and regional councils) advocates for the interests of anglers and hunters in policy 
development and the courts, which happens to overlap significantly with broader freshwater 
advocacy; the Climate Change Commission provides detailed and independent advice on emissions 
reduction and adaptation to persuade government to act in ways that reach targets; and the Queen 

 
197 See section 16 of the Public Audit Act 2001. 
198 See <www.oag.parliament.nz/about-us/what-we-do/performance-audits> 
199 See <www.oag.parliament.nz/2022/marine-protection-follow-up> 

https://oag.parliament.nz/2019/marine-environment
https://oag.parliament.nz/2019/marine-environment
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Elizabeth the Second National Trust directs advocacy concerning open space towards a different kind 
of decision-maker – private landowners. We have a number of entities that are limited in how they 
express advocacy, notably those (such as the Hauraki Gulf Forum) focused on the provision of advice 
and education rather than engaging in statutory processes or litigation. Some are focused on 
particular places, such as various Guardians. 
 
The Parliamentary Commissioner for the Environment sits at a higher and more independent level – 

an important check and balance – and acts on a strong environmental mandate to undertake various 

activities that some may describe as advocacy (review, advice, investigation, inquiry, considering 

complaints and dissemination of information). Other checks and balances are provided by the 

Ombudsman, the Auditor-General and the Public Service Commission, although they do not have an 

environmental mandate per se. 

 

3.5 “Government” as an environmental advocate 
 

An interesting question is whether government itself, or various parts of its machinery, can be 

regarded as an environmental advocate. While some ministers may well be advocates as individuals, 

it does not make particular sense from a system design perspective to characterise the “public 

office” of a minister in this way. Government, comprised of ministers, is usually a decision-maker 

rather than persuader, and while constrained by legislation when making many decisions (eg 

national direction under the RMA), lacks any defined mandate other than that for which it was 

elected. Whether justified or not, Ministers (even in the environment portfolio) can on occasion find 

themselves advocating for outcomes that are, if anything, opposed to environmental protection.200  

 

Similarly, while regional councils and territorial authorities may be composed of environmentally 

minded individuals, and have environmental mandates under statutes like the RMA (even the quite 

active sounding “promotion” of sustainable management),201 they are ultimately advocates for their 

region/district and – more to the point – the interests of the constituents that elected them (and 

who pay for their services through rates). They tend to act accordingly, with environmental 

responsibilities being seen (increasingly) by some as an unfunded government mandate rather than 

a community service. 

  

The exercise of broader powers of general competence under the Local Government Act202 is also 

determined primarily by considerations of community rather than environmental wellbeing. And 

partly due to the general lack of party politics in local elections, councils can also be internally 

conflicted, sometimes making a consistent advocacy voice hard to discern. At least in recent times, 

 
200 Partly down to the broad discretion and coverage of the RMA itself. For example, former Environment 
Minister Smith became involved as a section 274 party in proceedings concerning the housing development in 
the former Three Kings Quarry in Auckland. 
201 The media sometimes refers to them as environmental “watchdogs”, but that is shorthand for “regulators” 

themselves, not the entities like the Parliamentary Commissioner that provide oversight of regulators. 

However, councils do take on more specific statutory mandates in particular areas. For example, territorial 

authorities must, under the Waste Minimisation Act, “promote effective and efficient waste management and 

minimisation within its district.”  
202 Local Government Act 2002, s 12. 
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central government has tended to be more of an environmental check and balance on councils than 

the other way round.203 Aside from capacity and capability issues, Sir Geoffrey Palmer has said:204 

 

Subterranean efforts are made to try and avoid implementing [the RMA] often for local 

political reasons. This occurs in areas such as biodiversity in rural areas where there are 

development interests that have significant local political power. Despite the fact that Act 

says provision must be made for the protection of areas of significant indigenous fauna and 

vegetation sometimes this does not occur.205 

 
Some organs of government can, however, be regarded as environmental advocates as well as 
decision-makers. DOC, as a government department with a specific statutory advocacy function 
under the Conservation Act, has been mentioned earlier. But although they are more independent 
from government than DOC, it is much harder to make a case that Crown entities like the EPA have a 
statutory advocacy role, at least under current settings (although the EPA is arguably pushing at 
these boundaries, including by developing a new vision with assistance from its Māori advisory 
board that looks centuries into the future; this was described to us in interviews as “putting the 
protection back into the Environmental Protection Authority”).206 
 
Non-statutory government departments such as the Ministry for Primary Industries, Ministry of 

Business, Innovation and Employment and Ministry of Transport have no defined mandate, and their 

focus is elsewhere (and sometimes conflicting) even if areas of interest may sometimes align. If 

anything, they exhibit characteristics of advocacy for other stakeholders (especially the interests of 

primary industries), although they are directed by their respective Ministers. 

 

A more interesting case is the Ministry for the Environment, which is, like DOC (and unusually for a 

government department) created by legislation. It has specific functions under the Environment Act 

alongside the Parliamentary Commissioner. Most of these are focused on its role in assisting the 

Minister, like a traditional government department (indeed, the Ministry “shall be under the control 

of the Minister”).207 Unlike DOC though, there is no specific advocacy function listed, and the 

Ministry, as a relatively small policy shop,208 seldom finds itself proactively involved in legal 

proceedings.209  

 

 
203 It is by no means inappropriate that councils are advocates for their communities – that is local democracy 
working well – but it does raise the question as to the proper role of councils when it comes to managing 
nationally significant environmental issues. Are they an implementation arm for central government policy – 
just another “agency” with branches around the country – or are they democratically accountable bodies 
representing communities and advocating their needs to central government? This goes to much broader 
questions of institutional design. 
204 G Palmer Ruminations on the problems with the Resource Management Act (Keynote address to the Local 

Government Environmental Compliance Conference, November 2015) at 21, available at 

<www.planning.org.nz/Attachment?Action=Download&Attachment_id=3538>. 
205 M Brown et al Vanishing nature: Facing New Zealand’s biodiversity crisis (EDS, 2015) from 53. 
206 Personal communication, 2022. 
207 Environment Act 1986, s 28(2). 
208 We understand the Ministry currently has a staff roll of around 750. 
209 Although it can be involved to varying degrees in council planning processes on behalf of the Minister, this 
is by no means common, and involvement (eg through meetings and submissions) is more as steward of the 
RMA (eg implementation of national direction) rather than as an advocate for the broader environmental 
outcomes contemplated under the Environment Act. 
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This is tempered by a statutory direction to provide advice “so as to achieve the objectives of this 

Act”. These objectives provide a firmer mandate (but are still reasonably weak when compared to 

the conservation direction given to DOC): to ensure that “full and balanced account” is taken of “the 

intrinsic values of ecosystems, all values which are placed by individuals and groups on the quality of 

the environment, the principles of the Treaty of Waitangi, the sustainability of natural and physical 

resources, and the needs of future generations”.210  

 

We will not dwell on this overlong; our point here is not to delve into all of the Ministry’s functions 

or its broader place in the system. However, the nature of its mandate (including its statutory 

advisory function, closeness to the Minister and aversion to litigation) is an important element when 

it comes to the other pieces of the advocacy puzzle we need to put in place around it (for example, 

who is best to litigate if the Ministry falls short in its implementation oversight role with respect to 

councils, and who should be at the table on behalf of central government when it comes to 

development of new planning instruments under the NBA and SPA).  

 

Moreover, while not itself obviously an advocate, the Ministry does oversee aspects of the broader 

advocacy system. For one, it is the regulatory steward of the RMA, under which a lot of advocacy 

occurs, and under the Environment Act is charged with “promoting effective public participation in 

environmental planning”. In addition, it oversees various non-statutory funds, including the ELA 

Fund (see further below), which is a key facilitator of civil society advocacy. 

 

Aside from DOC, it is hard to classify government departments, the EPA or councils as environmental 

advocates. However, the place of the Ministry for the Environment is interesting, in that it has a 

statutory mandate in the Environment Act alongside a more traditional departmental function of 

servicing and advising its Minister. It also oversees the administration of much of the system in 

which advocacy takes place, including the RMA and the ELA Fund.  

 

3.6 Tangata whenua and advocacy 
 
Māori are highly active as advocates in the current system, in a variety of settings (direct contact 

with Ministers of the Crown, as litigants in the courts, in political parties,211 and as participants and 

sometimes partners in local government processes,212 in protest and direct action, in central 

government policy processes,213 and as educators). But iwi, hapū and whanau are, quite 

appropriately, advocates for their own interests (including under te Tiriti o Waitangi and as kaitiaki 

and rangatira) rather than environmental advocates in the Western sense. They are also stewards of 

a separate system – tikanga – which intersects with (and is ultimately still constrained by) Western 

law in a number of ways.214 As tangata whenua (people of the land), Māori are recognised in 

 
210 Environment Act 1986, long title. 
211 Including as grouping within a party caucus. 
212 Such as through Mana Whakahono a Rohe iwi participation agreements under the RMA. 
213 For example, the Iwi Freshwater Forum, Kahui Wai Māori, in freshwater policy development. 
214 The courts have been clear in recent times that tikanga forms a part of the common law, not just a subject 

of it, and legislation will be interpreted with this in mind. Most recently, see Peter Hugh McGregor Ellis v the 

King [2022] NZSC 114], where the Supreme Court noted that “Tikanga Māori is the first law of Aotearoa. Not 

only does it mean that Māori have particular rights and interests but it represents common values, processes 

and principles that are of relevance to wider Aotearoa” and “the courts must not exceed their function when 

engaging with tikanga. Care must be taken not to impair the operation of tikanga as a system of law and 

custom in its own right”. This approach also aligns with the Marine and Coastal Area (Takutai Moana) Act, s 99 
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legislation (eg as iwi and hapū), but are not products of this system like statutory or other 

institutional advocates.215  

 

Māori are not an undifferentiated body with one voice, either. Different iwi and hapū have always 

had different tikanga and perspectives on the issues in their rohe. However, there is often 

substantial overlap in terms of the overall outcomes sought between iwi/hapū as kaitiaki and 

“environmental” interests, and there have been efforts in recent years to use concepts that bring 

the two together in more culturally appropriate language that spans the whole country (eg te mana 

o te wai, te oranga o te taiao). Māori and civil society groups have worked together on a number of 

issues. There is notable alignment in areas like deep seabed mining.  

 

However, as noted earlier, there can be clashes of values between Western environmentalists and 

mana whenua, despite areas of alignment in terms of broad outcomes sought. It is not always 

straightforward to discern the extent to which clashes are because of differences in cultural 

expectations (eg cultural harvest), the defence of hard-won commercial interests (especially where 

conferred by te Tiriti settlements, such as fishing quota or rights to develop agricultural land),216 or 

simply expectations of partnership or control (ie decision-making power) irrespective of what the 

substantive outcome might be. 

 

The RMA provides some notable legal avenues for tangata whenua to influence outcomes, and has 

generally made special provision for the “participation” of Māori in decision-making. There are many 

references to the role of iwi authorities in plan-making processes under the RMA, although there is 

no direct obligation to consult iwi (or any other parties) on resource consent applications. For 

example, when preparing policy statements or plans councils must “take into account” relevant 

planning documents recognised by an iwi authority or prepared by a customary marine title group if 

lodged with council.217 Iwi authorities and customary marine title groups must be consulted when 

preparing proposed policy statements and plans including enabling iwi authorities to identify 

resource management issues of concern and indicating how those issues have or are to be 

addressed.218 In the RMA’s now repealed collaborative planning track at least one member of the 

collaborative group was to be chosen by iwi authorities to represent the views of tangata whenua 

and the “advice” of iwi authorities was required to be sought on a proposed policy or plan prepared 

after the collaborative group had reported.219 However, Dr Robert Joseph notes that these 

provisions have “not empowered iwi” in practice and that a “major challenge has been the weak 

impact of iwi management plans” – the advocates are there, but their influence remains relatively 

weak outside specific te Tiriti settlement legislation.220  

 

 
which provides for the Court to refer to the Māori Appellate Court or pūkenga for opinion or advice on tikanga. 

The Court in Re Edwards (Te Whakatohea (No2)) [2021] NZHC 1025 at [69] also referred to “Kupe’s Law” and 

“Cook’s Law” and noted that the Courts have started to engage in an analysis of the relationship between the 

“first and second laws of Aotearoa New Zealand and their impact on the current legal system”. 
215 For example, post-settlement entities, co-governance bodies and various trusts. 
216 Increasingly, Māori are developers and resource users operating under tikanga but in a capitalist context 
(especially those having settled with the Crown),216 not just opponents of proposals. 
217 Resource Management Act 1991, ss 61(2A), 66(2A) and 74(2A). 
218 Resource Management Act 1991, sched 1, cl 3(b). 
219 Resource Management Act 1991 sched 1, cl 40(1)(a)). 
220 R Joseph “The Treaty, tikanga Māori, ecosystem-based management, the RMA and power sharing for 
environmental integrity in Aotearoa New Zealand – possible ways forward” in G Severinsen and R Peart 
Reform of the resource management system: Working Paper 3 (EDS, 2018) at 34. 
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Provisions introduced through the Resource Legislation Amendment Act 2017 enable iwi to initiate 

the negotiation of a more nuanced Mana Whakahono ā Rohe (iwi participation agreement) with 

councils. A Mana Whakahono ā Rohe can set out how an iwi authority may participate in plan 

making processes, be consulted on resource consent matters and work with councils to develop and 

agree on monitoring methods, amongst other things.221 This provides a more proactive role for iwi in 

establishing bespoke, culturally sensitive and more structured avenues for advocacy. Dr Joseph has 

noted that these new provisions are “a promising opportunity for empowering iwi and hapū 

rangatiratanga and recognising mātauranga and tikanga Māori”.222 But it is still ultimately about 

providing opportunities for advocacy rather than increasing influence. 

 

Under the Local Government Act a council is also required to “provide opportunities for Māori to 

contribute to its decision-making processes” and to consider ways to “foster the development of 

Māori capacity to contribute to the decision-making processes of the local authority”.223 This 

acknowledges that not all Māori entities will have the capacity to effectively engage in or advocate 

through such processes, and may need public resourcing assistance to do so. The Land Transport 

Management Act has similar provisions. The EEZ Act takes a different approach, with the 

establishment of a Māori Advisory Committee to provide advice directly to consent authorities.224 

The Fisheries Act takes the traditional direct consultative approach. It requires the Minister of 

Fisheries to consult with Māori on the setting of sustainability measures and the total allowable 

catch. In addition, the Minister must provide for “the input and participation of” tangata whenua 

with a non-commercial interest in the stock or effects of fishing on the aquatic environment having 

particular regard to kaitiakitanga.225  

 

The Marine and Coastal Area (Takutai Moana) Act creates a new set of rights for Māori in decision-

making processes affecting the seabed and foreshore, including ones that intersect with the RMA. If 

a resource consent application is made for an activity that is likely to have more than minor adverse 

effects on the exercise of a protected customary right, it cannot be granted unless the rights holding 

group gives consent.226 That is more about power, not persuasion. Similarly, resource consent 

applications and conservation permissions (such as creating a marine reserve) within customary 

marine title areas cannot be granted unless the title-holding group grants permission.227 But a 

customary marine title group can also prepare a planning document “in accordance with its tikanga” 

and if one is lodged with management agencies they must take it “into account”, providing a 

structured avenue for influence into the RMA.228 Legal recognition of customary marine title is still a 

process being played out through negotiations and the courts.229  

 

The Marine and Coastal Area (Takutai Moana) Act also overlays more general Māori participation 

rights in marine conservation processes under other Acts. For example, for marine reserve 

 
221 Resource Management Act 1991, pt 5, sub pt 2. 
222 R Joseph “The Treaty, tikanga Māori, ecosystem-based management, the RMA and power sharing for 
environmental integrity in Aotearoa New Zealand – possible ways forward” in G Severinsen and R Peart 
Reform of the resource management system: Working Paper 3 (EDS, 2018) at 35. 
223 Local Government Act 2002, ss 14(1)(d) and 81. 
224 Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012, s 18. 
225 Fisheries Act 1996, s 12(1). 
226 Marine and Coastal Area (Takutai Moana) Act 2011, s 55. 
227 Marine and Coastal Area (Takutai Moana) Act 2011, ss 66 and 71. 
228 Marine and Coastal Area (Takutai Moana) Act 2011, ss 85-91. 
229 Re Edwards (Te Whakatohea (No2)) [2021] NZHC 1025 at [37]; Attorney-General v Ngāti Apa [2003] 3 NZLR 
643 (CA). 
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applications, marine mammal sanctuary proposals, publicly notified concession applications and 

marine mammal watching permits any affected iwi, hapū or whānau must be notified and invited to 

provide advice to the Director-General of Conservation who must pay “particular regard” to their 

views – a relatively strong direction.230 The courts have also been increasingly willing to demand 

pathways for tikanga, and therefore the voice of mana whenua, to influence decisions across a much 

wider range of legal contexts. Māori advocacy is actively being sought and even required on this 

front, not just enabled. For example, the Supreme Court has recognised the need to hear from Māori 

in considering novel tort action against greenhouse gas emitters.231 

 

Tangata whenua are advocates for Māori, not the environment per se (in a Western understanding 

of the term). However, Māori are kaitiaki and rangatira, and stewards for a separate tikanga system. 

While te Tiriti settlement legislation and evolving jurisprudence and practice are increasingly seeing 

Māori partner with the Crown, the existing system is very much still one in which tangata whenua 

are participants to be consulted and engaged. More nuanced mechanisms are, however, available 

under the RMA, the Marine and Coastal Area (Takutai Moana) Act, and Local Government Act, and 

Māori are active in the courts.  

 

3.7 Statutory advocates created under te Tiriti settlement legislation 
 

Finally, it is worth noting that specific partnership organisations have been established between 

Māori and the Crown under te Tiriti settlements. For instance, Te Urewera is a legal person (with its 

rights exercised by its Board), an innovative approach to conservation. Is this an environmental 

“advocate”? Te Urewera itself is largely inward facing (a manager or decision-maker by which Te 

Urewera manages its own affairs through partnership between Tuhoe and the Crown) rather than 

being an advocate for particular outcomes in areas outside its own sphere of management or 

control.232 This might be a product of the history of Te Urewera (it was formerly a national park, with 

DOC as the manager of the land having decision-making control rather than advocacy functions). Yet 

under its legislation “the Board has full capacity and all the powers reasonably necessary to achieve 

its purposes and perform its functions”,233 which include “to promote or advocate for the interests 

of Te Urewera in any statutory process or at any public forum”.234 Those interests are not defined, 

but will be shaped by the purpose of the Act (which, among other things, is about “preserving as far 

as possible the … integrity of its indigenous ecological systems”).235 It is not beyond legal possibility 

for Te Urewera to advocate in the courts on issues like climate change. 

 

The other legal personhood framework thus far established in Aotearoa New Zealand, that for Te 

Awa Tupua/Whanganui River, also provides an “advocacy” function for Te Pou Tupua (the human 

face of Te Awa Tupua). It is charged with acting and speaking for Te Awa Tupua, upholding Tupua te 

 
230 Marine and Coastal Area (Takutai Moana) Act 2011, ss 48-49. 
231 See Supreme Court of New Zealand Media release: Smith v Fonterra Co-operative Group (9 August 2022) at 

2 (“Because of the issues raised in this appeal the following organisations have also been granted the right to 

provide submissions to the Court: Lawyers for Climate Action NZ Inc, Te Hunga Roia Māori o Aotearoa and the 

Human Rights Commission”. See generally <www.stuff.co.nz/environment/climate-news/129576053/tikanga-

needs-to-be-heard-in-case-against-big-emitters-court-hears> 
232 For example, although there is provision made for the addition of new land to Te Urewera, there is no real 
statutory mandate for the Board or anyone else to pursue or advocate for that to happen. 
233 Te Urewera Act 2014, s 19. 
234 Te Urewera Act 2014, s 18(1)(g). 
235 Section 4. 
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Kawa, and protecting and promoting the health and wellbeing of Te Awa Tupua.236 It is also 

empowered to participate in any statutory process affecting the Awa. These are potentially more 

wide-ranging than Te Urewera, given that many RMA processes (eg land use and discharges) will 

impact directly on the awa. In its past legal life, Te Awa Tupua was not conservation land, meaning 

that is now has less “power” than that enjoyed by Te Urewera to manage itself. It is therefore 

possible to characterise Te Pou Tupua as an “environmental advocate” more than a decision-maker, 

even though the purpose of the legislation is to give effect to te Tiriti settlement rather than to 

protect the environment in Western terms. 

 

Although not a legal personhood model, the Waikato River Authority is another co-governed entity 

arising out of te Tiriti settlement processes that might be regarded as a geographically specific 

advocate for environmental outcomes. The Authority’s website says that it: 

 

is approaching 10 years of leadership and advocacy on behalf of the Waikato River and 

Waipā River. The Authority’s purpose is to set the primary direction through Te Ture 

Whaimana o Te Awa o Waikato (Vision & Strategy) to restore and protect the health and 

wellbeing of the Waikato River and Waipā River … The Authority has been active in policy 

direction, both regional and national, that impacts the Waikato River and Waipā River. The 

policy work is supported by restoration funding which has seen $50 million allocated in nine 

funding rounds to 321 clean-up projects. 

 

A spotlight on the Waikato River Authority and Hauraki Gulf Forum 
 
The Waikato River Authority was established under the Waikato-Tainui Raupatu Claims (Waikato 
River) Settlement Act 2010.237 It is a bespoke body corporate and the result of the settlement 
process between the Crown and Waikato-Tainui, set up to facilitate the co-governance and co-
management of the Waikato River catchment. It is responsible for the Vision and Strategy relating to 
the river, and is the trustee of the Waikato River Clean-up Trust. The Authority has a unique 
governance structure: one board member is appointed by each of the five river iwi, and the other 
five by the Crown (one each of these is nominated by the regional council and another by the 
territorial authorities).  
 
The Authority does not replace the Waikato Regional Council, but takes on significant powers under 
the RMA. The vision and strategy is deemed to be part of the Waikato regional policy statement, and 
prevails over most instruments made in the RMA if they are inconsistent, as well as triggering 
reviews of resource consents.238 The document must also be given effect to under other legislation 
such as the Conservation Act.239 Its integrated river management plan must also be had regard to by 
the regional council when making or reviewing plans, and there is provision for it to exercise 
decision-making powers on plans under the RMA through a joint-management agreement.240  
 
Overall, the Authority can be regarded as a co-governed statutory environmental advocate, not just 
with a strong mandate (to achieve the restoration and protection of the health and wellbeing of the 
Waikato River for future generations),241 but also with substantial influence over decisions (via 

 
236 Te Awa Tupua (Whanganui River Claims Settlement) Act 2017, s 19. 
237 Section 22(1); see also Ngāti Tuwharetoa, Raukawa, and Te Arawa River Iwi Waikato River Act 2010, s 23(1). 
238 Sections 10-17. 
239 Section 15. More accurately, there must be a statement as to how it has been given effect to. 
240 Section 46. 
241 Section 22. 
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instruments it creates, like the Vision and Strategy, but also by “engaging and providing advice” to a 
range of bodies). In places, it shifts from an advocacy role to a decision-making role. 
 
The Waikato River Authority can be contrasted with a pre-settlement entity such as the Hauraki Gulf 
Forum (described earlier). Instead of an equal split, the Forum has only six tangata whenua 
representatives out of a total of 21 members (the other being from local and regional councils and 
government departments). Instead of being selected by iwi/hapū themselves, the tangata whenua 
representatives are appointed by the Minister of Conservation, although after consultation with 
tangata whenua and the Minister of Māori Affairs.242 The Forum has no binding powers, but brings 
together iwi/hapū with local/regional/central government entities to share information and jointly 
consider management issues affecting the Hauraki Gulf.243 It is therefore an integrating rather than 
management body. A recent review has indicated that the Forum has not been a successful 
model,244 and there have been proposals to restructure it to be more in line with the Waikato River 
Authority (although with some modifications to incorporate community representation).245 The 
Forum has released an “advocacy position paper” in which it is seeking to reform itself in a number 
of ways to make it more effective, partly as an advocate for the Gulf.246 
 

New “partnership” entities have been created through te Tiriti settlement legislation for the Waikato 

River, te Awa Tupua and te Urewera, and these have powers to advocate their interests in statutory 

and public fora. 

 

3.8 Civil society environmental advocates 
 

Above, we have looked at the role of statutory/public entities and Māori as environmental 

advocates. However, a significant amount of environmental advocacy in Aotearoa New Zealand is 

undertaken by what we might for convenience call “civil society”, non-governmental organisations 

(NGOs), or the “environmental movement”. Civil society is a rich source of environmental advocacy 

in the current system, including through planning and consenting participatory processes, litigation 

in the courts, frequent engagement with Ministers and officials, public facing campaigning and 

protest, educational programmes, and dissemination of information (eg through official information 

requests). 

 

Civil society advocates can encompass a wide range of persons, from impassioned individuals who 

might submit on council plans or government proposals, to highly organised, sophisticated and long-

standing institutions. They are independent of government, but their relationships with public sector 

institutions can vary, as can their organisational structure, areas of focus, funding model and 

methods of advocacy. The environmental movement is a broad church with a rich history.247 

 

 
242 Hauraki Gulf Marine Park Act 2000, s 16(2)(e). 
243 Hauraki Gulf Marine Park Act 2000, s 17. 
244 See N Bradly Review of the Hauraki Gulf Forum (Envirostrat Consulting, 2015). 
245 P Beverley, V Payne and M Molney Hauraki Gulf Forum governance review and recommendations (Hauraki 
Gulf Forum, 2016). 
246 Hauraki Gulf Forum Hauraki Gulf Forum’s advocacy position (adopted 28 February 2022), available at 
<www.gulfjournal.org.nz/wp-content/uploads/2022/02/Advocacy-position-on-HGMPA-adopted-28-February-
2022.pdf> 
247 See generally C Knight Beyond Manapouri: 50 years of environmental politics in New Zealand (Canterbury 
University Press, 2018). 
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While not being creatures of statute, some advocates are recognised in legislation. For example, 

Forest and Bird is referred to in the Conservation Act248 and, alongside EDS and Greenpeace 

Aotearoa, is mentioned in Covid-19 fast track consenting legislation.249 In this sense such entities are 

formally recognised as being part of the system. Some of the key civil society environmental 

advocacy groups and their characteristics are listed below. We note that Fish and Game is a 

statutory body, but frequently works alongside civil society groups and is often regarded as part of 

the same overall NGO movement (being “statutory” but not “governmental”). 

 

Forest and Bird was founded in 1923, with a central body supporting a number of regional branches 

around the country. A National Council is drawn from its branches, and the society employs around 

45 full time equivalent staff. It has 115,000 members and supporters (including volunteers doing 

conservation work), and a number of corporate sponsors. It manages a significant amount of land in 

the form of 37 reserves, designed not only to protect biodiversity within them, but also drive wider 

appreciation and connection between nature and the people who use them. While it is active at the 

national level (eg in government policy processes) its focus is often at place and driven by branches.  

 

Forest and Bird has a small in-house legal team of five or so people that is involved at council level 

and frequently litigates in the courts on behalf of nature. Over the years the organisation has had 

significant impact in shaping jurisprudence. It also produces magazines and runs a kids’ conservation 

club, involving several thousand children, as well as a youth network. The organisation is about both 

advocating and doing work on the ground. Forest and Bird works closely with iwi and other NGOs. 

Interestingly, the early stages of the society reflect close engagement with mana whenua (eg posters 

in te reo Māori), even though criticisms have since been levelled at it for taking a Western style 

conservation approach. 

 

Greenpeace International had its roots in Canada in 1971, and now has 28 national and regional 

offices all around the world. Greenpeace Aotearoa has been active since its action on nuclear testing 

in 1972. Although it has been an active litigant on strategic issues like climate change, the focus of 

the organisation is on campaigning and raising public awareness through what it calls creative 

confrontation and non-violent direct action (activism). Campaigns are often focused on single issues 

(currently regenerative farming, sustainable fishing, seabed mining, plastics, and a global oceans 

treaty) rather than reaching across the board at any one time. The organisation has a global 

framework, but significant freedom of action at a country scale. Greenpeace Aotearoa employs 

around 60 people across three departments. It does not accept money from government, corporates 

or political parties. 

 

The Environmental Defence Society is a not for profit, charitable entity dedicated to improving the 

environment through legal means, and has been existence in one guise or another since 1971. It has 

three core advocacy activities: litigation in the courts (and involvement in council and government 

policy and planning processes); a think tank function (the development of policy papers making 

recommendations for legal and other change); and a conference and education function, including 

running the EDS conference and partnering in the Climate Change and Business Conference. It has a 

board of directors and a small staff of legal and policy experts. 

 

 
248 Section 6D(1)(e). 
249 Covid-19 Recovery (Fast-track Consenting) Act 2020, sched 6, cl 17(6). 
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Some other key civil society organisations are mentioned in Figure 3.1 below. While important, there 

are relatively few environmental NGOs that have significant numbers of permanent paid staff. Many 

of their activities involve community conservation efforts, not just advocacy. 

 

Organisation Core activities Key characteristics 

World Wildlife 
Fund 

Runs community conservation and 
restoration projects  
Conservation fund is directed at local 
communities 
Runs environmental school 
education projects/programmes 
 

International organisation leading 
independent conservation work. 
Focused on protecting biodiversity, 
particularly marine animals and 
endangered species in New Zealand 
Partnership with Māori, community 
groups, Government, schools and 
businesses. 
It is mainly funded by individuals and 
supporters, in addition to trusts and 
grants, corporate sponsors and 
earned income. 

Choose Clean 
Water 

Advocating for the improvement of 
freshwater policy  
Submissions 
Activism through public awareness 
and petitions to government 
Engagement with policy makers and 
tourism, environmental and public 
health groups 

Small organisation focused on 
campaigning 
 

The Nature 
Conservancy 

Runs conservation projects through 
collaboration and partnership with 
local organisations, indigenous 
communities and governments. 
Drives policy changes and policy 
initiatives. 
Corporate engagement to guide the 
private sector to implement 
conservation values and policies 
Sustainable financing  
 

Global environmental non-profit 
working to conserve lands and 
waters in over 70 countries. 
Science-based projects. 
It works across sectors and nations 
aiming to tackle climate change and 
biodiversity.  
Use of technology and innovation. 

ECO Community environmental action  
Campaigning for improved 
environmental legislation 
Support and independent advice to 
organisations 
 

New Zealand non-profit network of 
50+ environmental organisations.  
Focused on forests, waterways, 
mining, climate change and 
environmental management.  
 

New Zealand 
Climate Action 
Network 

Engagement with non-governmental 
organisations and groups to support 
the broader New Zealand climate 
movement 
Outreach through conferences and 
events 
Protest actions 

30+ organisations part of the 
international Climate Action 
Network. 
Members includes human right 
campaigners, sustainability think 
tanks, youth movements, faith 
groups and trade unions. 
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Operates with a membership 
system. 

Generation Zero Campaigning for intergenerational 
climate justice and efficient 
transport 
Electoral campaigns in favour of 
climate-oriented candidates  
Government and business 
engagement to advance climate 
change action. 
 

Youth-led climate action 
organisation which is regionally 
based. 
Focused on climate change and 
funded by the general public and not 
from the government. 

Coal Action 
Network Aotearoa 

Campaigning against coal mining 
Submissions  
Climate Activism 
Online community outreach  

National and regional campaigns  
Goal is to phase out coal mining and 
coal use by 2027 

Environmental 
Law Initiative 

Research, review and respond to 
environmental legislation and policy 
in order to improve it 
Raising awareness through 
education 
Engagement with Māori to support 
their interests and principles of Te 
Tiriti o Waitangi  
Funding research scholarships 
Submissions and legal action  
 

Charitable trust with experts in 
environmental law, policy, ecology 
and management. 
Focused on marine, freshwater and 
terrestrial environments and 
biodiversity, and climate change 
mitigation and response. 

Ecologic 
Foundation 

Litigation 
Policy research  
Consultancy to governments and 
organisations on the “greening” of 
their policies and practices 

Small foundation that promotes 
sustainable development. 
 

Lawyers for 
Climate Action 

Involved directly in litigation, 
sometimes representing individual 
groups and sometimes the public 
interest generally 
Advocates for legislation and policies 
Facilitates pro bono or reduced cost 
legal assistance to community 
groups   
Makes submissions, and undertakes 
judicial reviews and climate litigation 

Focused on New Zealand meeting its 
commitment under the Paris 
Agreement and reaching national 
Net Zero carbon emissions.  
Comprises lawyers, legal academics 
and students.  
Is funded via the Carbon Critical Net-
Zero Fund and membership 
subscription.  

Tane’s Tree Trust Runs forestry projects 
Provides support to landowners and 
iwi to undertake sustainable planting 
of indigenous trees 
Outreach through webinars and 
online engagement 
Educational and knowledge sharing 
through a research centre  
 

Non-profit charitable trust 
promoting the use of indigenous 
trees species, landscape 
enhancement and sustainable 
production or timber and other 
resources. 
Membership based and managed by 
a group of trustees. 
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The Tree Council Assistance to communities and 
councils to support tree conservation 
Undertakes conservation 
programmes 
Judicial reviews against Auckland 
Council’s decisions 
Community education through 
dissemination of knowledge about 
trees 
Pro bono legal advice  
Lobbying 

Non-profit organisation that acts as a 
steward of the Auckland region’s 
trees. 
Membership based. 
 

Legasea Campaigning to raise awareness 
about fisheries issues 
Creation of policy to implement 
sustainable fishing 
Pushing for the improvement of 
marine legislation 
Education programmes to encourage 
shift of behaviours  
Research initiatives to support 
submissions and campaigning. 

Non-profit organisation aiming to 
restore the biodiversity and health of 
New Zealand’ marine environment. 
Established by the New Zealand 
Sport Fishing Council. 
Advocacy for ceasing harmful fishing 
methods like bottom trawling and 
scallop dredging.  
Public donations go to restoring 
fisheries. 

Banks Peninsula 
Conservation 
Trust 

Community engagement through 
volunteering programmes and 
leading pest control programmes 
Collaboration with other 
organisations in the region 

Non-profit that works to promote 
the conservation and enhancement 
of indigenous biodiversity and 
sustainable management on Banks 
Peninsula. 
Promotes a vision of a Pest Free 
Banks Peninsula 
 

Kiwi Coast Community-led projects  
Delivery of education kits and 
mentoring to support and enhance 
kiwi recovery. 
Engagement with community, iwi 
and hapū. 
Building resource capacity 

Collaborative initiative that links 
over 200 conservation projects, 
government agencies and 
organisations to restore native forest 
and support increasing Northland 
kiwi numbers. 
Focused on pest and predator 
control. 
Operates at a regional scale. 
 

Wild for Taranaki Community projects to restore 
natural environments 
Funding opportunities 
Partnership with iwi 

Taranaki’s biodiversity trust 
supporting more than 45 groups and 
organisations to protect biodiversity 
and ecosystems within the region. 
Action hub to fund or support 
projects. 
Core funding from Taranaki Regional 
Council and DOC’s Regional 
Community Conservation Hub. 
Undertakes Jobs For Nature projects. 
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Resource 
Management Law 
Association 

Knowledge sharing through 
publications, seminars and 
conferences 
Support of annual scholarships to 
promote critical research 

Organisation for the promotion of 
the best practice and 
implementation of environmental 
policy and law. 
Leading forum for the interpretation 
and implementation of the RMA. 
Membership based. 
National Committee responsible for 
identifying themes to be examined in 
RMLA publications, conferences and 
seminars. 

New Zealand 
Planning Institute 

Supporting career development and 
education  
Career advice for emerging planners 
Policy development 
Outreach through conferences and 
workshops  
Advocacy for its members  
 

Organisation focused on promoting 
planning quality throughout New 
Zealand.  
Membership based. 

Ora Taiao Education to the wider public about 
the health implications of climate 
change through publications and 
conferences 
Submissions and statements  
Media outreach 
 

Non-profit organisation which is part 
of the global movement of health 
professionals focusing on the health 
issues associated with climate 
change. 
Membership donations with no 
other external funding. 

Northern Seabirds 
Trust 

Research projects about seabird 
populations and ecosystem health 
Restoration programmes through 
community action 
Education and engagement with 
community groups and students 
Learning programmes integrating 
western science and mātauranga 
Māori 
Provides policy advice 

Science-based advocacy 
organisation. 
Undertakes contracts awarded by 
DOC. 
Diversity of projects in the Kermadec 
Islands and across New Zealand.  

350 Aotearoa Campaigning for climate solutions 
Support and education to 
community and students taking 
climate action 
Engagement with community, 
businesses and government  
Mass public actions 
Climate activism 

Branch of the global grassroot 
climate movement. 
Coalition with other organisations to 
support petitions to Government. 
Focused on making Aotearoa fossil 
free. 

 

Figure 3.1: A selection of non-government environmental advocates in Aotearoa New Zealand 

 

There are many other environmental groups, some of which are comprised of networks of 

professionals (including consultants, lawyers and business) and others better described as 

community groups comprised of like-minded people who wish to protect the values of a particular 

place (eg the Waitakere Ranges Protection Society). Some are even focused on particular projects or 
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kinds of activity, such as Kiwis Against Seabed Mining (KASM). A number of groups (such as Legasea) 

may have environmental concerns at the heart of their advocacy, but represent sectors (eg 

recreational fishing) that rely on particular aspects of a healthy environment. 

 

Behind these and other groups are entities that do not themselves advocate, but which provide 

funding or support for others that do. They receive less of a spotlight, as they tend not to be public 

facing, but they are a crucial part of the advocacy system. For one, there is a significant silent mass 

of people who provide donations to environmental organisations to advocate and conduct other 

work. Various professionals provide gratis or discounted legal and technical services to not-for-profit 

entities.250 Many larger firms have pro bono policies. Philanthropic funds provide assistance.251 Other 

funds, while not targeted at advocacy or even environmental issues, have been instrumental in 

allowing some of the advocacy activities of others to thrive. Notable among these are the New 

Zealand Law Foundation and the Michael and Suzanne Borrin Foundation, which have supported key 

policy work that has informed government reform programmes. 

 

A spotlight on the New Zealand Law Foundation and Borrin Foundation 

 

The New Zealand Law Foundation is an independent trust. Its purpose is to provide opportunities to 

obtain and share legal knowledge, undertake research in the science of jurisprudence for the 

education and benefit of the public, and to disseminate the knowledge gained through such 

research for the education of legal practitioners, law students, and other individuals and 

organisations. The trust also supported the development of training for the legal profession and 

funded legal projects research by delivering legal grants and scholarships.252 

 

The Foundation was originally funded from a statutory entitlement (interest accrued from solicitors’ 

trust accounts) which ended in 2008. Since then, the trust’s only source of income has been interest 

from the investment of their capital fund and other donations and bequests received. In 2019 the 

Foundation made the decision to go into recess to rebuild its capital base, having drawn down its 

capital over the preceding years to fund impactful research work.253 The Law Foundation has been 

essential to the improvement of environmental policy issues and emerging legal challenges. It has 

supported a wide range of in-depth, multi-year research projects that have had significant impact on 

government policy, including in the environmental space.254 Although in its latter years the Law 

Foundation partnered with the Michael & Suzanne Borrin Foundation to co-fund research, and the 

Borrin Foundation continues to provide a valuable source of financial assistance for independent 

legal scholarship, the Law Foundation leaves a significant gap.255  

 

 
250 Particularly when it comes to the litigation activities of entities like Forest and Bird and EDS. 
251 For example, the Tindall Foundation and Whakatupu Aotearoa Foundation. 
252 See <www.lawfoundation.org.nz/> 
253 The Law Foundation, NZ Law Foundation to go into recess (Media release, March 2019) available at 
<www.lawfoundation.org.nz/?p=9780> 
254 Including projects on “Reforming Oceans Management”, “New Zealand’s Resource Management Law: The 
Next Generation” and “Strengthening Regulatory Outcomes: practice, innovation and enhancement of 
environmental enforcement in New Zealand” – see The Law Foundation Legal research & publications at 
<www.lawfoundation.org.nz/?page_id=63> 
255 The Law Foundation The Law Foundation welcomes the Borrin Foundation (media release, February 2018) 
available at <www.lawfoundation.org.nz/?p=8678> 
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There are many civil society and recreational interest groups that are active in advocating for 

environmental outcomes. Some are reasonably large, national entities, while others are place-based 

community groups or entities that are focused on particular issues. Many combine advocacy 

functions with operational (eg conservation) and other activities. 

 

3.9 Planned reforms 
 

A lot is set to change across the broader environmental management system in coming years, which 

means that a lot of the contexts in which advocacy occurs will change as well. Our focus here is on 

the resource management system – which has been defined reasonably narrowly by the government 

and essentially involves repealing the RMA and enacting the NBA and SPA (and climate change 

adaptation legislation) in its place. We will come to that in a moment. But there are many parts of a 

much broader system that are either under active review or where change is already underway. It is 

extremely important to take such developments into account when considering advocacy settings 

under the NBA and SPA, because the advocates described above will have to spread their attention, 

time and resources across all of them.  

 

• Reforms are being made to the Fisheries Act,256 and consideration is being given to deeper 

reform of the entire marine management system (as well as more focused legislative reform for 

the Hauraki Gulf and marine protected areas). 

• A staggered process for reforming the whole conservation system, commencing with a review of 

the Wildlife Act and a more targeted bill concerning conservation processes, is underway. 

• The government has set up an independent panel to review the future of local government. 

• A private member’s Bill is before the House concerning a ban on mining on conservation land. 

• Reform of the three waters is well underway, with legislation before the House at the time of 

writing. 

• A partial review of conservation general policy is underway, to work through the implications of 

the Ngai Tai decision257 and the te Tiriti relationship. 

• A review of the Biosecurity Act is underway. 

• Changes to the environmental reporting framework (including legislative change) are imminent, 

with an amendment bill expected sometime in 2022. 

• A review of waste legislation is occurring. 

• An NPS for Indigenous Biodiversity under the RMA is in train. 

• Consideration is being given to how to implement the Emissions Reduction Plan, and new 

legislation is being contemplated to provide the tools for climate change adaptation. 

• Freshwater plans under a new RMA planning process will be rolled out over the coming years, 

under the auspices of the NPS for Freshwater Management and in the context of a broader 

package of measures (the Essential Freshwater Programme). This will require a particularly close 

intersection with a new resource management system (it will continue to operate but under the 

new NBA framework, and we understand the intention is for it to roll out much as planned). 

Overall, 16 freshwater plans will be required to be notified by the end of 2024, without these 

being staggered or sequenced. Final decisions from councils will be required a maximum of two 

years after notification. 

• Many other planning and consenting processes under the RMA are in various stages.  

 
256 Currently before the House in the form of the Fisheries Amendment Bill 2022 (117-2). 
257 Ngāi Tai ki Tāmaki Tribal Trust v Minister of Conservation [2018] NZSC 122. 
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• Significant legal action is testing some of the fundamental features of existing frameworks, 

notably rangatiratanga over freshwater258 and legal liability for greenhouse gas emissions.259 

 

On top of this, there is still considerable uncertainty around what resource management reform will 

look like. Legislation is not due to enter the House until later in October (or November) 2022. 

However, there has been an exposure draft of some parts of the NBA, which has been considered 

through a novel select committee inquiry process. This looks likely to form the basis of a draft bill, 

but there may be important changes.  

 

We know the package as a whole will be significant and ambitious. The government has mentioned 

the following “key shifts”: 

 

• Planning for positive outcomes, not just managing adverse effects 

• A more effective role for Māori and improved recognition of Te Tiriti 

• More integrated and strategic long-term planning 

• Moving to equitable and efficient resource allocation within limits 

• Effective partnering of central and local government and iwi/Māori in planning and delivery 

• Improved evidence, monitoring, feedback and oversight 

• A regional collaborative approach to planning 

• Stronger more consistent national direction. 

 

The policy intent behind the reforms has also been said to be closely reflective of the 

recommendations in the report of the government’s resource management reform panel (the 

“Randerson Panel”). This Panel produced an extensive report on resource management reform. 

Some of its key recommendations are highlighted below. 

 

A spotlight on key recommendations of the Randerson Panel 

 

• Repeal the RMA and replace it with a new NBA, with a revised purpose and principles. This 

signals a wider shift in the Act from managing environmental effects to achieving positive 

outcomes. 

• Create a new SPA, requiring the preparation of regional spatial strategies encompassing both 

land and the coastal marine area. These strategies would align functions across other statutes, 

including the NBA, the Local Government Act, the Land Transport Management Act and the 

Climate Change Response Act. 

• Enact a dedicated Managed Retreat and Climate Change Adaptation Act, which will provide for 

managed retreat and the establishment of a climate change adaptation fund. 

• Require decision-makers to give effect to the principles of te Tiriti o Waitangi, and incorporate 

the overarching concept of te oranga o te taiao in the purpose statement of the NBA. 

• Establish a National Māori Advisory Board to monitor the performance of central and local 

government in giving effect to te Tiriti and provide for an integrated partnership process 

between mana whenua and councils. 

 
258 Ngāi Tahu initiated proceedings in the High Court in October 2020 seeking recognition of rangatiratanga 
over freshwater in its takiwā. Federated Farmers and EDS have since joined as intervenors.  
259 Michael John Smith v Fonterra Co-operative Group Limited [2022] NZSC 35. 
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• Require national direction to be made on a range of core matters, and combine this into a 

coherent suite of instruments that clearly resolve conflicts and relationships between them. 

• Require the establishment of environmental limits and targets. 

• Reformulate existing RMA plans into combined regional plans, reducing the 100 or so plans we 

have now to just 14. 

• Reform the planning process, including the establishment of joint planning committees 

comprising regional council, territorial authority and mana whenua representatives. 

• Require an audit of plans by the Ministry for the Environment before they are notified. 

• Alter how the notification framework operates, including removing the “no more than minor” 

threshold for notification of consents. 

• Remove non-complying activity status. 

• Provide an alternative dispute resolution pathway for minor matters. 

• Strengthen the overall role of the Environment Court. 

• Strengthen the framework for water conservation orders. 

• Provide more flexibility to review existing resource consents to create a more responsive 

system. 

• Provide for greater use of economic instruments to drive behaviour change. 

• Establish a nationally coordinated environmental monitoring system led by the Ministry for the 

Environment. 

• Expand the role of the Parliamentary Commissioner for the Environment to provide a stronger 

auditing and oversight role of the resource management system. 

• Establish regional hubs for compliance, monitoring and enforcement. 

• Strengthen offences and penalties for non-compliance. 

 

The Ministry has also outlined how it various planning instruments are intended to work together 

across the NBA and SPA (see Figure 3.2). 

 

 
Figure 3.2: How the future system will work: The key components (Source: Ministry for the 

Environment) 

 

Extensive reforms are planned not only to the RMA (replacing it with two new statutes), but also 

across a much wider range of legislation under which advocates will need to engage. Alongside 
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legislative reform, there are many changes being made within existing frameworks (eg new 

freshwater plans under the RMA) and being contemplated in non-statutory contexts. 

 

3.10 What are the implications of a reformed system for environmental advocacy? 
 

It is not immediately clear, without seeing legislative drafting, what specific implications a new 

system will have for environmental advocacy.260 However, we see two key areas of potential impact.  

 

(1) what the reforms might mean for the practical burden (cost and resource) placed on existing 

advocates; and  

(2) whether the conceptual place of environmental advocacy (the function this is expected to 

perform in the architecture of the system) might be different in the future.261 

 

In terms of (1), the most obvious implication is that reforms will place an immense workload on 

existing environmental advocates that have not been specifically “designed in” to support a new 

system (or, indeed, a resource-intensive and prolonged transition to it). It will provide many fora 

(some, like the preparation of regional spatial strategies will be quite new) in which advocacy will be 

possible and, arguably, expected.262 The following years will not be business as usual. 

 

In terms of (2), it is harder to determine whether the structural place of advocacy in a new system is 

expected to shift. A few thoughts can be ventured. 

 

• A new system will create many more points of potential legal uncertainty that require 

clarification. This will especially be the case in the period immediately following enactment, but 

also when it comes to implementing legislative requirements through subordinate instruments 

and decisions. A heightened need (and legal pathway) for advocacy – to ensure that the clear 

environmental intent of the reform is not undermined in practice by incorrect legal 

interpretation – may span many years (up to a decade) as the system transitions. Fundamental 

questions of interpretation need to occur up front, a lesson that has been learned from the 

uncertainty that has plagued fundamental aspects of the RMA over the last 30 years, and which 

was partly resolved by the choices of non-governmental advocates to litigate to the Supreme 

Court.263 Without an environmental voice, the intent of the drafters risks being lost or diluted, 

which is problematic not just from an environmental perspective, but in terms of the imperative 

to uphold the spirit of Parliamentary sovereignty. 

 

• A fundamentally new system may have teething issues and require further legislative change 

(especially if its judicial interpretation is found not to reflect the original policy intent). It is vital 

 
260 Advocacy is not something that is a focus of the reform (part of the reason we consider it requires further 

attention).  
261 For example, if primary legislation is clearer about what is and is not allowed, then the check and balance 
function of advocates may shift (see Chapters 4 and 5). If there is a more robust information base for decision-
makers, then the function of advocates in providing information and evidence may shift as well, to be more 
about testing rather than providing information.  
262 This is being seen already in the context of a new freshwater planning process, where it is clear that despite 
a streamlined planning process, resourcing will be a significant issue for advocates as complex plans roll out 
concurrently across multiple regions (see Chapter 4). 
263 Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd [2014] NZSC 38, [2014] 1 NZLR 
593. 
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that any such changes to the NBA and SPA happen (and, on the flipside, that there is a 

counterbalance to any pressure for amendments that undermine the original policy intent).264 

This requires a strong advocacy voice to continue to exist outside the legal frameworks 

themselves, to provide oversight and push for further law reform if necessary.  

 

• The new system will have many places (arguably more places) where decision-makers will have 

discretion to exercise substantial powers. Primary legislation cannot provide the answer to 

every eventuality. Discretionary power is particularly notable when it comes to the creation of 

regional spatial strategies under the SPA, legislation which seems likely to have a broad and 

malleable purpose (and an eclectic mix of decision-makers) but which will have considerable and 

direct legal influence over regulatory NBA plans (which will contain most regulatory 

environmental controls).265 Advocacy will be particularly important to provide transparency and 

accountability if discretionary decisions are being made in multiple places or layers.  

 

• The intention is for some aspects of the system to be much clearer and more directive about 

what must or must not happen. Environmental limits, in particular, are intended to be set in 

places that achieve specific goals around environmental integrity and human health (and they 

will have a more specific purpose than the general purpose of the Act). The implication here is 

that the ability to advocate for an outcome may actually be less important, to the extent that 

those outcomes are actually enshrined in primary legislation.266 Instead, what may be needed is 

a strong and structured watchdog – to ensure that decisions actually are pursuing or achieving 

what should be much more specific outcomes or targets. 

 

• A new system may change the point in the policy cycle where advocacy is relied upon to shape 

outcomes. In particular, if the National Planning Framework (which will initially be a combination 

of existing NPSs and national environmental standards) is to be more directive about what 

objectives and regulatory controls must be actioned through combined plans, then more 

advocacy resource needs to be “front-ended” to the point of policy development (especially if 

the merits and legal standing of those choices cannot be revisited through Environment Court 

litigation). Similarly, if more controls are expected to be set in planning instruments with less 

reliance on competing arguments at the resource consenting stage, then the focus of advocacy 

may need to shift to the former. This is consistent with the government’s broader intention to 

shift private costs at the tail end of processes to public costs at the start.267 

 

• A new system is intended to be more future-focused. At present, most environmental advocates 

are fairly reactive in their stance – they engage with government-initiated processes and 

conduct legal proceedings to defend the environment (prevent the bad stuff). There is a live 

 
264 This pressure was also seen in the case of the EEZ Act, to weaken the precautionary principle that had 
(among other things) resulted in deep seabed mining being declined consent. 
265 We understand that the intent is that strategic policy decisions in a regional spatial strategy under the SPA – 
eg the location of key infrastructure, protected areas and locations for urban expansion – will not be able to be 
revisited in the detailed regulatory planning of a combined regional plan under the NBA. 
266 That said, even if they are mandatory, legislative limits may still leave much room for interpretation (what 

they require to be put in the National Planning Framework, as well as evidence as to whether an actual activity 

infringes them), thereby requiring advocates to be involved. 
267 See <www.nzherald.co.nz/business/rma-reform-new-planning-system-will-move-cost-of-planning-from-
private-to-public-sector/PS7EN33O4IHBAJYZBFVX2WFGPU/> (added costs of between $19 million and $49 
million a year for central government, and $43 million for local government). 
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question as to whether advocates (and, if so, who) should shift some of their attention to 

initiating or co-creating strategic tools to make the future different (eg a formal role in futures 

scanning and providing advice or comment on the policy pipeline), rather than just responding 

to the bad stuff. 

 

It is not clear exactly what a new resource management system will mean for environmental 

advocacy. However, it has a number of potential implications. There will be more points of legal 

uncertainty requiring clarification in the courts; there may be a need to push for further law reform; 

there may be points at which substantial discretion will need to be exercised (and guided); and there 

may be a need to engage at quite different points in the policy cycle.  

 

It is also worth noting that one of the core advocates in the current system, Fish and Game, is in a 

period of introspection and change. An independent review into the organisation, initiated by the 

Minister of Conservation but requested by Fish and Game itself, was completed in 2021. It made a 

number of recommendations around the organisation’s governance, structure, te Tiriti obligations, 

elections, and representation of community interests, which are currently being worked through 

internally.268 It is unclear what the result of this will be, but the impact of some recommendations 

are considered in Chapter 4 when we consider problems and challenges (and the extent to which 

organisational changes might address them). It is worth signalling Fish and Game’s own intention 

that: 

 

The Review does not change any of the statutory functions that make Fish and Game NZ’s 

most effective freshwater advocate. This means business as usual but with more effective 

governance. It will ultimately strengthen Fish and Game’s ability to advocate for freshwater. 

 

One of the key freshwater advocates in the current system, Fish and Game, is currently in a period of 

introspection and change following the recommendations of an independent ministerial review into 

its governance. This may have implications for advocacy in a future system, although it is not yet 

clear what these might be. 

 

3.11 Concluding comments 
 

In this chapter we have looked at the current system of environmental advocacy in Aotearoa New 

Zealand. Many organisations exist that can be described as advocates, even though they look quite 

different in terms of their subject focus, organisational structure, advocacy activities undertaken, 

and specific goals. A key distinction is between statutory advocates, Māori advocacy and civil 

society.  

 

We have also outlined some of the implications that resource management reform might have for 

advocacy and laid out some of the key challenges it poses. There are many other pieces of the 

reform puzzle to keep in mind when thinking about advocacy, including implementation of national 

direction on freshwater through a new planning process and changes to Fish and Game. We now 

move on in Chapter 4 to look at what is going wrong in the current system, before considering how 

problems might be addressed. 

 
268 Fish and Game itself has been charged with implementing the recommendations and providing advice to 
the Minister. 
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Chapter 4: Problems and future challenges to be addressed 
 

4.1 Introduction: What do we want advocacy settings to achieve? 
 

To understand what is going wrong in the current system, we first need a sense of what advocacy is 

meant to be achieving.269 At the highest level, its core aim must be to support the broader objectives 

of a reformed system. The Ministry for the Environment states that the objectives of reform include 

to (emphases added):270 

 

• Protect and, where necessary, restore the environment and its capacity to provide for the 

wellbeing of present and future generations. 

• Better enable development within biophysical environmental limits including a significant 

improvement in housing supply, affordability and choice, and timely provision of appropriate 

infrastructure, including social infrastructure. 

• Give effect to the principles of Te Tiriti o Waitangi and provide greater recognition of te ao 

Māori, including mātauranga Māori. 

• Better prepare for adapting to climate change and risks from natural hazards and better mitigate 

the emissions contributing to climate change. 

• Improve system efficiency and effectiveness, and reduce complexity, while retaining appropriate 

local democratic input. 

 

This is a very general manifesto for change, and there are no reform objectives for advocacy 

specifically. Many of these goals also involve striking a balance between competing factors using 

broad words like “appropriate”, “proper” and “better”. They therefore provide little guidance. 

 

Nevertheless, there are some subtle signals worth noting. For one, the advocacy system will need to 

support not just the management of resources, but the active restoration of the environment. This is 

a shift in mindset from the RMA, opening up the space in which advocates can (and potentially could 

be required to) persuade decision-makers.271 Advocacy will also need to operate in a system that will 

not allow development to be enabled beyond strict environmental limits. This may simultaneously 

close down some aspects of advocacy (for example, being able to argue about trading off the 

economic value of an outcome against the environmental value of another), while expanding others 

(for example, arguments as to whether a particular proposal will actually infringe a limit, or how in 

some cases a limit should be translated to numerical form). Notable in the exposure draft of the NBA 

was a separate and specific purpose for the establishment of environmental limits, as well as a 

statutory precautionary principle, highlighting the potential importance of advocates being able to 

thoroughly test uncertainty in evidence through council and legal processes.  

 

 
269 This is about the purpose of the advocacy function within the system (why advocacy is important to have 
from a public policy perspective), not the specific objectives sought by environmental advocates in any given 
context.  
270 See <www.environment.govt.nz/what-government-is-doing/areas-of-work/rma/resource-management-
system-reform/overview/> 
271 Similarly, a focus on preparing for climate change flags that we need to be thinking ahead and carving out a 
formal space for debates about the desirability of future actions and not just about dealing with the 
environmental impacts of proposals. 
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Greater recognition of te ao Māori may imply not just statutory recognition of Māori principles and 

concepts, but arguably also a stronger space for Māori to influence (if not determine) what they 

mean and how they are applied. In other words, it signals a need for a stronger advocacy role within 

the system as well as a shared decision-making space, and support and capacity building is likely to 

be needed.272 A partnership model as envisaged under the Treaty of Waitangi may require a move 

towards revised institutional arrangements, where Māori receive advocacy rather than providing it 

(see Chapter 2). 

 

Although “appropriate local democratic input” is to be retained, our sense is that this is really 

seeking to recalibrate decision-making away from multiple points of broad public participation 

towards greater efficiency, timeliness and simplicity. That would have significant implications for 

advocacy, which at present occurs heavily in planning and consenting contexts under the RMA. We 

note that the Ministry for the Environment is itself obliged under the Environment Act to advise on 

“ways of ensuring that effective provision is made for public participation in environmental planning 

and policy formulation processes in order to assist decision making, particularly at the regional and 

local level” and “to promote environmental policies, including environmental education and 

mechanisms for promoting effective public participation in environmental planning”. 

 

Overall, we consider that advocacy settings should perform the following 10 functions in a new 

system. 

 

1. To support the substantive environmental outcomes sought by resource management reform 

(including but not limited to the purpose of specific legislation, such as upholding te oranga o te 

taiao and defending environmental limits/ecological integrity).273 

2. To ensure that the principles of te Tiriti o Waitangi are given effect to, and that te ao Māori – 

including core concepts like kaitiakitanga and matauraunga Māori – is reflected in environmental 

decision-making.274 

3. To help public decision-makers at all stages of the policy cycle to have a robust evidence-base 

and information to make informed and lawful decisions.275  

4. To ensure that contested advice to decision-makers is accessible, understandable and 

transparent, as well as effectively communicated. 

5. To ensure that all decisions (by both public and private bodies) are thoroughly tested to ensure 

compliance with the law. 

6. To ensure that decision-makers (mainly public, but potentially also private) are held to account 

for progress towards meeting future environmental goals or targets, whether legislated or not.  

 
272 Advocacy, which is about the ability to persuade, is one part of a much broader and rapidly shifting 

question about the role that Māori play in institutional (and constitutional) arrangements in Aotearoa New 

Zealand. Improving Māori advocacy is by no means the same as improving Māori partnership, and might even 

be seen as undermining it if it fails to recognise mana and final decision-making authority. 
273 This does not mean that the outcomes sought by advocates within the system need to be the same as the 
purpose of legislation (eg advocacy for the list of outcomes in the NBA). It might mean that the outcomes 
sought by advocates focus on particular aspects, or even go beyond the outcomes recognised by the statute, 
to counterbalance forms of advocacy that seek to dilute them.  
274 Tensions between “environmental” advocacy and te Tiriti o Waitangi may arise, and will need to be 
considered closely when considering the mandate of statutory advocates (what they can and cannot advocate 
for). 
275 Advocates provide not only an argument for an outcome, but also an important evidence base that is 
valuable even if their argument is not successful. 
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7. To assist with educating the public about environmental issues and their importance in public 

discourse. 

8. To help influence and incentivise people to act in ways that help to achieve the environmental 

outcomes envisaged by reform. 

9. To ensure that those affected by decisions (including those concerned about “environmental” 

impacts) are able to have their voices and values heard, and to inform decision-makers of the 

effects of decisions on their interests. 

10. To ensure that environmental issues are identified and pre-empted before they become 

urgent, including identifying the need for law reform and policy change/development. 

 

Many of these functions recognise a broader objective for environmental advocacy – to provide a 

foundational check and balance on public decision-making. 

 

4.2 Problems to be addressed  
 

In light of the above objectives, we do not consider the current advocacy system described in 

Chapter 3 to be fundamentally broken or in need of overhaul. Just because environmental outcomes 

have been poor does not mean that advocacy settings are to blame. The problems identified below 

are therefore not about the complete absence of advocacy, but rather about weaknesses in the 

current system that need to be strengthened. 

 

4.3 There is a lack of clarity about the function environmental advocacy performs 
  

In practice, environmental advocacy is expected to fulfil an important check and balance function in 

the current system. In some places, this is recognised in current legal frameworks (for example, in 

the specific statutory advocacy mandate of DOC, and in the oversight of the Parliamentary 

Commissioner). However, the importance of distinguishing this function from a 

participatory/democratic function is not clearly articulated in many places, and as a consequence the 

difference is frequently misunderstood or ignored. As a result, checks and balances are not 

guaranteed to exist where they need to (or are assumed to).  

 

This lack of clarity about the purpose of advocacy is the root cause of many more specific problems. 

The rest of this chapter is, in a way, about exploring the different situations in which the broader 

issue manifests. For example, it can be seen in political influence over DOC’s advocacy role, in the 

variable influence of the recommendations made by the Parliamentary Commissioner for the 

Environment on government policy, and in the overreliance on Fish and Game – a single 

representative sectoral entity – for freshwater advocacy in the courts.  

 

This last point is particularly pertinent. If the interests of recreational anglers did not overlap so 

much with the interests of the environment (for example, if sports fish happened to be less 

susceptible to pollution than indigenous ones), the system may have lacked a crucial shield to 

environmental degradation in RMA and government policy processes. It would also have missed out 

on the vast majority of water conservation orders progressed under the RMA. At no point was that a 

conscious design choice. And, as explored further below, it is not a risk-free basket in which to place 

all of our freshwater advocacy eggs in the future. A lack of clarity about the purpose of advocacy can 

also be seen in the case of conservation boards (see the spotlight below). 
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A spotlight on conservation boards 

 

In previous work, EDS has explored the uncertainty about the proper role of conservation boards. 

Are these fundamentally democratic entities,276 being the “local government” of the conservation 

system and charged with advocating for the values of the communities they represent (which may 

not necessarily be protective)? Are they, instead, designed to be a check and balance on DOC 

alongside the Conservation Authority, but with the same basic conservation mandate? Or are they 

really designed to focus on the provision of local information, data and relationship building (a more 

neutral function) in a way that a centralised entity like DOC may at times fail to do?  

 

Without a clearer sense of what we want them to do, it is difficult to determine when they are (or 

are not) fulfilling their advocacy mandate, what funding is required for them to perform it 

effectively, and what the composition of boards (which drives what advocacy choices look like) 

should be. In practice, boards’ involvement in advocacy (whether in litigation, council proceedings or 

engagement in central government policy) is patchy depending on the expertise brought to the 

board. 

 

The examples above are all public entities. When civil society and iwi take the lead, the public policy 

purposes of providing for advocacy in the RMA and elsewhere become even more blurred. Are these 

stakeholders and interested parties (“participants”) to be given a voice where their interests are 

affected? Or are they representatives and watchdogs of the public interest? Is the system, at least 

on occasion, actually leaning on them to perform a public service?277 

 

Nowhere does the purpose and principles of the RMA suggest that decision-makers may, in a legal 

sense, actually struggle to “promote sustainable management” if robust environmental advocacy 

fails to occur.278 Yet the last 30 years have shown repeatedly that this is the case, and that serious 

structural risks exist if advocates do not engage. In particular, the Act has proved heavily reliant on a 

range of civil society participants to ensure that the environmental outcomes required by the Act are 

actually realised.  

 

One of the most important examples is the decision of the Supreme Court in the King Salmon 

litigation,279 which fundamentally altered (and corrected) the erroneous interpretation of bottom 

lines at the core of the RMA, and which would not have happened without proactive and persistent 

involvement by civil society. We shine a spotlight on that further below when we consider the lack of 

accountability of statutory advocates, but it also shows the extent to which civil society entities are 

relied upon to step into the breach when they do. This is far from an isolated example; such 

advocates have frequently been expected to fulfil a public interest purpose by clarifying important 

points of law and ensuring decision-makers (particularly councils) properly implement statutes like 

 
276 They are not elected, but they are still appointed to represent the views of a region, so in that sense they 
have a sort of democratic function. 
277 Not dissimilar to ambulance services and volunteer fire fighters. Formal NGO involvement in government 
policy processes has sometimes lacked meaningful remuneration or even cost recovery, regarding this as 
targeted consultation and participation of stakeholders rather than the provision of a service or advice 
provided by others (eg economists and lawyers). 
278 Instead, it tends to focus on the natural justice issues that arise when “affected” persons, such as 
environmentalists or landowners, are excluded from processes. 
279 Environmental Defence Society Inc v The New Zealand King Salmon Co Ltd [2014] NZSC 38, [2014] 1 NZLR 
593. 
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the RMA and EEZ Act. As one commentator has noted of the Covid-19 fast track consenting 

legislation:280 

 

As initially ordained, NGOs were expected to carry quite a load in offering comments in 

order to maintain transparency and balance in circumstances where access to justice was 

otherwise quite curtailed. The time demands and cost of involvement became notable issues 

for them. It might be thought that there should be a more formal public watchdog 

mechanism, and/or good funding for organisations that can assist meaningfully in these 

processes. The sheer number of cases being processed by panels at times, can add to the 

burdens. 

 

Reliance on participatory processes is a fragile basis for checks and balances because it does not 

always deliver the advocacy that is required. Sometimes, simply “not enough people are 

watching”.281 Other times, people may be watching, but cannot afford to do anything about it. The 

Environment Court cannot scrutinise council decisions without someone choosing to actually take on 

the burden of appealing on behalf of the public interest, yet “the testing of expert and scientific 

evidence in front of the … Court is a major safeguard to ensure that the ecological bottom lines of 

the statute are obeyed”.282 As we noted in our 2009 report on the EPA, “the main ‘check and 

balance’ on council performance was provided by the specialist Environment Court and broad rights 

of public participation, which enabled parties to appeal council decisions to the Court”.283 One does 

not function without the other. 

 

What is at stake where the system fails to deliver effective advocacy can be seen vividly in the 

comments of the Environment Court on a variation to the Whangarei District Plan in 2006, where 

the approach of the council was said to:284 

 

not meet the purpose of the Act “by a considerable margin”, the section 32 studies were 

“totally inadequate”, and the solutions offered by the proposed variation to the plan were 

“broadbrush, even crude”. 

 

Without an appellant, this check and balance provided by the courts would not have been activated.  

As explored further below, statutory advocates cannot always be relied upon to play this part, and 

“in the absence of DOC or Fish and Game advocacy, consent authorities may make decisions without 

appropriate information”.285 Moreover, the eyes of the Ministry for the Environment have usually 

 
280 Ministry for the Environment Resource Management Act survey of local authorities 2012/2013 (2014); L 
Newhook A review of the potential role of fast-track consenting in the future resource management system 
(May 2022). 
281 G Palmer Ruminations on the problems with the Resource Management Act (Keynote address to the Local 

Government Environmental Compliance Conference, November 2015), available at 

<www.planning.org.nz/Attachment?Action=Download&Attachment_id=3538>. 
282 G Palmer Ruminations on the problems with the Resource Management Act (Keynote address to the Local 
Government Environmental Compliance Conference, November 2015), available at 
<www.planning.org.nz/Attachment?Action=Download&Attachment_id=3538>. 
283 R Peart Improving environmental governance: The role of an Environmental Protection Authority in New 
Zealand (2009) at 11. 
284 R Peart Improving environmental governance: The role of an Environmental Protection Authority in New 
Zealand (2009) at 14; Director General of Conservation, Landco Limited and M J Dunn v Whangarei District 
Council (Env Ct A24/2006), at [6]. 
285 New Zealand Conservation Authority Protecting New Zealand’s rivers (2011) at 9. 
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been elsewhere when it comes to overseeing the implementation of national direction, let alone 

auditing the performance of councils against the requirements of the RMA more broadly (or taking 

councils to court). In other words, the Ministry has not filled the gap. Such systemic issues are 

illustrated in the case of the Horizons One Plan. 

 

A spotlight on the Horizons One Plan  

 

The Manawatu-Whanganui Regional Policy Statement and Regional Plan, known as the ‘One Plan’ 

become operative in December 2014. The Plan applies to much of the lower North Island, including 

the fertile Manawatu Plains.  

 

In June 2013, while the plan was being finalised, the Manawatu-Whanganui Regional Council (known 

as Horizons Regional Council) had passed a resolution stating that it would grant consent to 

intensive farming activities for periods up to 25 years, which it duly proceeded to do. The Council 

was, in effect, guaranteeing that applications would be approved. By October 2016, 160 consents for 

intensive farming and dairying conversions had been granted. None had been declined. 

 

The rationale for this approach was based on changes in the computer software tool called 

OVERSEER which estimated annual losses of nitrogen and phosphorus from farm systems. When 

applied to the farms in the Manawatu-Whanganui region, a new version of OVERSEER had produced 

much higher figures for the leaching of nitrogen. This meant that instead of about 80 percent of 

farmers qualifying for controlled activity status (which meant they required consent but the council 

must grant it), this figure fell to just 20 percent, meaning that most intensive farmers would require 

a restricted discretionary consent to farm, which could be declined. 

 

In challenging this approach, EDS worked in close association with Fish and Game, which provided 

funding assistance. First, they tried to persuade the Council to change its approach, but quickly hit a 

brick wall and changed tack to declaration proceedings. In 2016 EDS sought a declaration that the 

council had failed to correctly apply the statutory requirements and provisions of the One Plan.  

 

Evidence was given that none of the applications reviewed by an expert planner included any 

assessment of the proposed activity against any of the relevant objectives and policies in the Plan. 

The Court found that the “potential environmental impact of the activities in question is very 

significant”, that over a number of years the Council had been unwilling to work with EDS and Fish 

and Game to remedy the situation, and that “a public statement from the Court that such an 

attitude on part of a law-making and law-administering body is not acceptable is more than 

justified”. In noting that the Council had been guaranteeing and granting resource consents for 

periods extending up to 20 years for existing farming activities, the Court observed that this called 

“into question whether there has been responsible exercise of the Council’s resource management 

functions”. 

 

As well as calling into question the environmental credentials of elected councils, the case illustrates 

the fragility of the checks and balances provided by the Ministry for the Environment and DOC and 

the inordinate reliance on civil society to safeguard basic public interest outcomes core to primary 
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legislation. A nationally significant matter was left to the efforts of a small group of poorly resourced 

environmental advocates supported by dedicated lawyers.  

 

The lack of clarity about the check and balance purpose of environmental advocacy in the system, 

including that delivered by civil society, means that there is a significant element of chance as to 

whether core environmental outcomes under the RMA are actually met, especially when councils 

are engaged in plan making and lack robust oversight mechanisms. 

 

A lack of clarity about the function of advocacy can also give rise to problems where central 

government is contemplating law reform or policy development. In the past, such changes have 

aimed to constrain public participation, but in doing so they have weakened the more targeted 

checks and balances delivered through those processes. This can be seen in previous resource 

management “streamlining” reforms, but also at a more granular level. For example, the 

classification of many marine farms as non-notified restricted discretionary activities, under national 

direction designed to enable the reconsenting of existing farms, has removed public scrutiny of 

potentially significant environmental impacts (while still retaining substantial discretion in decision-

making).286 This constrained the ability for environmental advocates to test the correctness of 

substantive decisions against the law (and the evidence on which they were based),287 not just the 

ability of the public to “have their say” on the preferred use of a public space.288  

  

Moreover, as explored in the spotlight further below, the precarious place of the advocacy check 

and balance can be seen in 2016 changes to the ELA Fund (which sought to limit financial assistance 

to causes that opposed government endorsed infrastructure projects). These changes failed to make 

any meaningful distinction between “government” money to be used at the discretion of the 

Minister, and the funding of advocacy as a public interest service. Then Minister for the Environment 

Hon Dr Nick Smith opined that “it simply does not make sense for the Government to be using public 

money to stop transport projects being built and stop houses being built with legal aid funding”.289 In 

some cases that may be true, but it misses the deeper point. If it supports a check and balance (eg 

by ensuring the law is being complied with), it actually makes a great deal of sense. The Minister 

might as well have been arguing that the entire Environment Court should no longer get 

“government” money, simply because it might decline a consent for a project aligning with political 

priorities. 

 

Failing to distinguish between participation and check and balance functions of environmental 

advocacy have sometimes led to an “all or nothing” approach where one is extinguished along with 

 
286 See National Environmental Standards for Marine Aquaculture, reg 44. Public involvement (except in cases 
where a Statutory Acknowledgement existed) has been precluded unless an application for reconsenting 
involves realignment, species changes involving surface structure changes or finfish, or areas in which a 
regional council has specifically identified as inappropriate for existing aquaculture.   
287 Given that many environmental impacts are open to consideration by consent authorities through the 
matters over which discretion has been reserved, including adverse effects on seabed features such as reefs 
and biogenic habitats, marine mammal and seabird interactions with marine farms, effects on biosecurity and 
effects from noise, rubbish, and debris. 
288 Which is also arguably important, on the grounds that activities are occupying non-private space (the 
seabed). 
289 See <www.savethebasin.org.nz/2017/07/07/sore-losers-nick-smith-and-government-water-down-the-
environmental-legal-assistance-fund/>. 
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the other, including where government contemplates law and policy to “streamline” decision-

making by limiting public involvement.  

 

We should not, of course, give the impression that the role of environmental advocates (including 

civil society) as a check and balance goes entirely unrecognised under current settings. Sometimes, 

this is implicit. It can be seen, for example, in the membership of the Freshwater Leaders Group (one 

of the advisory bodies set up to advise the Minister on freshwater reforms). It can also be seen in the 

singling out of specific civil society organisations290 alongside the Director-General of Conservation 

under Covid-19 fast track consenting legislation,291 for mandatory engagement in “referred 

projects”; a relatively rare occasion in which non-public organisations have been recognised in 

environmental legislation. One can also recognise it in the advice from place-based entities like the 

Fiordland and Kaikōura Guardians, where the system has a direct and specifically resourced conduit 

to Ministers from those whose voices are seen to be particularly important (those representing the 

environment itself).292 Moreover, it is arguably there in the provisions of the Conservation Act that 

allow recommendations for appointments to the Conservation Authority to be made by Forest and 

Bird.293  

 

Environmental advocates are also in practice often able to join legal proceedings under the RMA by 

virtue of having “an interest in the proceedings that is greater than the interest that the general 

public has”, even if they have not previously made a submission.294 Perhaps most interestingly, the 

Supreme Court has recently call for the interests of the environment to be represented in novel tort 

proceedings concerning liability for climate change.295 This is not civil society beating against the 

door to have its own interests heard, or government requiring stakeholder engagement. It is, rather, 

the highest judicial body in the land actively searching for arguments to counterbalance those made 

by people with deep pockets, even though it is not specifically required to do so. Similarly, the 

Environment Court invited EDS (which wasn’t an original party) to join proceedings concerning Plan 

Change 13 in the Mackenzie Basin, given there was a gap in environmental perspectives in the body 

of submissions it had received.  

 

However, the extent to which civil society advocates are relied on to perform such functions across 

the board is largely ad hoc and often reliant on discretionary political choices (eg who, and whether, 

to single out someone as representing the public interest in policy and legal processes).296  

 

And while it is tempting to assume that broad participatory opportunities naturally generate strong 

and reliable advocacy, this depends heavily on the inclination and ability of civil society, as well as 

Māori, to actually engage. For example, many struggled with the workload involved in commenting 

on Covid fast track legislation despite this being a major safeguard consciously built into the 

 
290 Namely, Generation Zero, Greenpeace New Zealand, Fish and Game, Forest and Bird and EDS, alongside 
stakeholder representatives from the business community (eg Business NZ,EMA (Northern), Infrastructure NZ, 
and the Property Council). 
291 Covid-19 Recovery (Fast-track Consenting) Act 2020, sched 6. 
292 See Kaikōura (Te Tai o Marokura) Marine Management Act 2014; Fiordland (Te Moana o Atawhenua) 
Marine Management Act 2005. 
293 Conservation Act 1987, s 6D(1)(e). 
294 Section 274. 
295 See Supreme Court of New Zealand Media release: Smith v Fonterra Co-operative Group (9 August 2022). 
296 See the spotlight below on collaborative processes, where (for example) the non-statutory Land and Water 
Forum for a time had an open-door policy to newcomers. 
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statute.297 Resourcing for this role was something that was considered only after the fact – a 

phenomenon echoed in other policy processes where remuneration for civil society, as well as Māori 

experts and advocates, has been hit and miss. In interviews we heard views from community groups 

that referring to some organisations and not others (as in the Covid legislation) is about “picking 

winners” rather than seeking guardians of the public interest, again reflecting the confusion about 

what role is actually being performed in such settings and who should do it.298  

 

Even the ability to join proceedings under section 274 of the RMA is not on its face about the public 

interest; it is more about the extent to which the organisation’s interests are affected more than 

others.299 (The public interest is, instead, expected to be represented by the Attorney-General.)300 

And another piece of “fast track” legislation that can override the RMA – the Urban Development 

Act – is, by comparison to the Covid legislation, much less recognisant of the role of civil society 

advocates as a check and balance (instead, it sees them, alongside other participants, as a potential 

roadblock to efficient process).301 All of this suggests to us that a future system needs to be clearer 

about what the purpose of environmental advocacy is, both in and beyond the NBA. Some 

mechanisms for achieving this are discussed in Chapter 5. 

 

The role of civil society environmental advocates as a check and balance is implicitly recognised in 

some aspects of the law, but not in others. In policy and law reform processes, it is even more 

opaque and inconsistent as to where an environmental check and balance should come from, with a 

lot left to chance and discretion. 

 

We should clarify one thing at this point. We are not suggesting that the role of civil society 

advocacy is under-recognised per se (or that the solution is necessarily to strengthen it). Indeed, it is 

quite legitimate to ask whether it is actually appropriate for the system to rely on NGOs to advance 

public interest arguments. As explored later in the context of Fish and Game, there is no guarantee 

that those interests will always align. Advocacy priorities and focus areas may also be different, and 

such entities have less accountability to voters or organs of government. Resources could instead be 

put into improving decision-making itself (eg addressing capacity in councils and oversight from 

central government) or into strengthening public advocates like DOC in partnership with mana 

whenua. 

 

Rather, the underlying problem is that there is often deep uncertainty across the system as to why 

advocacy is allowed, encouraged, or required in environmental decision-making, and therefore 

whether it should be performed by statutory bodies (with a clear hook and mandate to represent 

the public interest or the voice of nature) or others (to advocate for their own priorities).   

 
297 L Newhook A review of the potential role of fast-track consenting in the future resource management 
system (May 2022). 
298 Personal correspondence, 2022. 
299 Landowners and others affected can also use this mechanism. Indeed, it is strange wording, since the 
interests of civil society are often not “greater” than the interests of the general public; rather they are the 
interests of the general public. 
300 Section 274(1)(c). 
301 For example, this can be seen in provisions on engaging with key stakeholders in the project assessment 
stage under section 33 of the Act. And it is not just the role of private advocates that is underappreciated; 
environmental advocacy as a whole, including statutory advocates with specific mandates like DOC, can 
sometimes be side lined. Under the Urban Development Act, reliance is placed on DOC for input, although 
largely in its role as custodian of the coastal marine area rather than statutory advocate for broader 
environmental outcomes. 
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4.4 There is weak oversight and accountability for the environmental advocacy 

“system”  
 

Advocacy can act as an important check and balance by holding decision-makers to account. But 

who holds the advocates to account for doing that? At present, there is little oversight or 

accountability for whether that function occurs, what fora it occurs in, or the impacts that it is 

having. This echoes Te Mana o te Taiao – the Aotearoa New Zealand Biodiversity Strategy, which 

identifies that there is no overarching accountability for any players or body that actively monitors 

and polices the system.302 As with other issues, this partly stems from the lack of clarity around what 

purpose advocacy actually has.  

 

Of course, DOC has its own broad statutory advocacy mandate, and a strategy for how this translates 
into action under processes within the RMA and EEZ Act (see Chapter 3). Despite some issues, DOC 
has been active in this space. However, it is far from clear that the Department is (or necessarily 
should be) acting as the steward of the broader “advocacy system” beyond its own activities (for 
example, by assessing or supporting the capacity of civil society, Fish and Game, or Māori groups to 
advocate). A bigger picture lens is missing: monitoring how the system as a whole is functioning 
(including where civil society contributions are being made or excluded), what impact is it having, 
and where gaps need to be filled and corrections made. As such, it is hard to quantify the extent to 
which the system of advocacy is “failing” or “succeeding”.  
 

That said, a strong case can be made that there have been numerous advocacy failings. More 

importantly, there have been few consequences as a result. Many of these relate to DOC, our core 

statutory advocate for environmental wellbeing. For instance, 13 of the 15 water conservation 

orders sought under the RMA – designed to protect the intrinsic value of wild and scenic rivers, and 

thus squarely within the advocacy wheelhouse of DOC – have instead been pursued by Fish and 

Game as an advocate for a much narrower set of recreational interests. Only one has been applied 

for by the Department. Similarly, Fish and Game has sought leave from the courts to represent 

galaxiids in RMA proceedings when the Department elected not to. Various environmental groups 

also expressed surprise when the Department failed to submit on a water consent application that 

would enable intensification of farming on ecologically sensitive land at Kaitorete Spit (also adjacent 

to a DOC reserve),303 leaving this task to the regional council.304  

 

Although one example does not show systemic failings, it is nevertheless concerning to hear 

explanations from staff that suggest the Department can be focused more on the potential impacts 

of activities on conservation land (a land management perspective) than broader statutory advocacy 

for the environment outside it:305 

 

 
302 The preparation of a Biodiversity Strategy is one of the principal means by which the country meets its 
obligations under the Convention on Biodiversity. 
303 Kaitorete is the wide shingle spit that separates the waters of Te Waihora from the sea. Extending from the 
foot of Te Pātaka o Rakaihautu at Wairewa in the north to Taumutu in the south, it was part of a key travel 
route for Ngāi Tahu travelling along Kā Poupou a Rakihouia (the Canterbury seaboard). See <www. 
ngaitahu.iwi.nz/tag/kaitorete-spit/> 
304 Instead, seeking side agreement on consent conditions. See <www.newsroom.co.nz/water-consent-
granted-after-doc-no-show> 
305 See <www.newsroom.co.nz/water-consent-granted-after-doc-no-show> 
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[intensification of farming on the spit] has had and is continuing to have significant effects 

on … conservation values … [but] the reality is this is private farm land and we believe we 

have worked hard throughout this process to ensure the effects of the irrigation are as much 

as possible limited to the private land and are not impacting on the surrounding 

conservation land and reserves. 

 

A lack of accountability for how DOC’s advocacy role is discharged can be seen in the case of King 

Salmon. 

 

A spotlight on the New Zealand King Salmon Case306 

 

In 2010, the Minister of Conservation approved a replacement NZCPS. It was much more directive than 

the previous 2004 iteration and, in particular, required that adverse effects of activities on outstanding 

natural landscapes and on natural character in areas with outstanding natural character be avoided.307 

These provisions were subsequently tested in the courts in the context of proposals to establish further 

salmon farms in the Marlborough Sounds. The court proceedings provide an interesting test case as to 

the extent to which DOC supported these protective provisions through its statutory advocacy role under 

the Conservation Act. 

 

In October 2011 New Zealand King Salmon Limited lodged applications for plan changes and consents to 

authorise nine new salmon farms at various locations around the Marlborough Sounds. Most of these 

were in areas where marine farming was prohibited, thereby necessitating a change to the regional 

coastal plan as well as resource consent under the RMA. The Minister308 appointed a Board of Inquiry to 

determine the applications on the grounds that “[t]his is a large expansion and meets the national 

significance criteria as it would involve considerable use of natural resources and impact an area of 

national significance and its environment”.309 The significant public interest in the proposals was 

demonstrated by the high number of submissions lodged (1,221).  

 

Despite the acknowledgement that the proposed salmon farms would impact “an area of national 

significance and its environment”, the Director-General of Conservation did not lodge a submission or 

become a party to the proceedings. Instead, the Minister of Conservation lodged a submission in partial 

opposition to the applications. It opposed two of the sites (Ruaomoko and Kaitapeha) on the basis of 

their high landscape, natural character and amenity values and requested that the Papatua site at Pig Bay 

in Port Gore be reduced in scale to mitigate effects on the nearby Cape Lambert scenic reserve. The 

Minister also made submissions on water quality matters.310  

 

After hearing all the submissions, the Board of Inquiry granted the plan changes and consents for four 

sites (including the Papatua site) and declined them for the other five locations (including the Ruaomoko 

and Kaitapeha sites opposed by the Minister of Conservation). The Board of Inquiry decision accepted 

that Pig Bay was an outstanding natural landscape and that “[u]nquestionably, there will be high to very 

 
306 Environmental Defence Soc Inc v New Zealand King Salmon Co [2014] NZSC 38, [2014] 1 NZLR 593. 
307 New Zealand Coastal Policy Statement 2010, Policies 13 and 15. 
308 Being the Minister of Conservation, given the activity was in the coastal marine area. 
309 Minister for the Environment “NZ King Salmon proposal referred to Board of Inquiry” press release, 9 

November 2011. 
310 Submissions on behalf of the Minister of Conservation, New Zealand King Salmon requests for plan changes 
and applications for resource consents (11 September 2012). 
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high adverse visual effects on” the landscape311 and a high effect on an area of outstanding natural 

character from the proposed Papatua salmon farm.312 It also acknowledged that the proposal failed to 

give effect to Policies 13 and 15(a) of the NZCPS.313  

 

Despite these findings, the Board of Inquiry still granted consent to establish a salmon farm in Pig Bay. It 

did so on the basis that the direction to “give effect to” the NZCPS in the RMA did not require every policy 

to be met.314 On the facts, the Board found that the high impacts of the proposed farm on the 

outstanding landscape and natural character values were outweighed by the ability of the Papatua 

salmon farm to provide a biosecure area away from other salmon farming areas in the Sounds.315 In 

effect, the biosecurity considerations of a commercial salmon farming operation trumped the 

outstanding public landscape values protected by the Coastal Policy Statement.  

 

EDS and a local community group Save Our Sounds appealed the decision to the High Court on matters of 

law. The EDS appeal focused on the Papatua site and the need to avoid adverse impacts on outstanding 

landscape and natural character values. The Minister of Conservation appeared at the hearing alongside 

MPI as an interested party. Both gave submissions through the same legal counsel in support of the 

Board of Inquiry’s decision which effectively read down the “avoid” policies. The High Court dismissed the 

appeals and upheld that decision.316 On the issuing of the High Court’s decision, the Minister of 

Conservation (jointly with the Minister for Primary Industries) issued a press release welcoming the 

Court’s decision on the basis that “[w]e are a Bluegreen Government that wants jobs and 

development but also wants to ensure we look after our environment and great kiwi lifestyle. This 

decision confirms this balanced approach”.317 

 

EDS and Save Our Sounds then sought leave to appeal directly to the Supreme Court where the matter 

was reconsidered. The EDS appeal was successful in overturning the High Court decision on the Papatua 

site, clarifying that avoid meant avoid, thereby strengthening the protective provisions in the NZCPS.318 

The Minister of Conservation and Director-General of Primary Industries were ordered to pay costs to 

EDS along with the applicant.319 

 

The King Salmon litigation is usually talked about in the context of interpreting Part 2 of the RMA (a 

balancing vs bottom line approach), but it also illustrates the difficulties that can emerge in our 

architecture for advocacy. Not only is this with respect to the interesting relationship between DOC and 

its Minister (see further below on the issue of political influence), but also the lack of accountability when 

the Department does not advocate for vitally important outcomes (including those protected in 

 
311 Final Report and Decision of the Board of Inquiry, New Zealand King Salmon requests for plan changes and 
applications for resource consents (22 February 2013) at [635]. 
312 Final Report and Decision of the Board of Inquiry, New Zealand King Salmon requests for plan changes and 
applications for resource consents (22 February 2013) at [634]. 
313 Final Report and Decision of the Board of Inquiry, New Zealand King Salmon requests for plan changes and 
applications for resource consents (22 February 2013) at [634] and [635]. 
314 Final Report and Decision of the Board of Inquiry, New Zealand King Salmon requests for plan changes and 
applications for resource consents (22 February 2013) at [1181]. 
315 Final Report and Decision of the Board of Inquiry, New Zealand King Salmon requests for plan changes and 
applications for resource consents (22 February 2013) at [1243]. 
316 Environmental Defence Society Inc and or v New Zealand King Salmon Company Ltd [2013] NZHC 1992  
317 Anon “Government welcomes King Salmon decision” (Press release, 10 August 2013). 
318 Environmental Defence Society v New Zealand King Salmon Company Ltd and ors [2014] NZSC 38. 
319 Anon “Court costs go against King Salmon” The Marlborough Express (21 November 2014). 
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instruments for which DOC itself has stewardship responsibilities, like the NZCPS). The litigation highlights 

that civil society often steps into the breach, but that the system lacks mechanisms to hold statutory 

advocates to account for failing to do so (or, worse, for supporting those who oppose better 

environmental outcomes).320  

 

As explored further below, it can also be difficult to tell how much is being spent on DOC’s RMA 

advocacy function.321 It becomes even more opaque when looking at how much is being spent (and 

on what kinds of advocacy activities) outside RMA proceedings (for example, advocating in other 

departmental processes, such as resource management reform and fisheries). There is no clear 

reporting link between the advocacy function under section 6(b) of the Conservation Act, funding for 

it, and outcomes it is producing.  

 

And that is just DOC – it appears there is even less independent monitoring and evaluation of the 

“advocacy” activities being undertaken by others (eg the Conservation Authority, conservation 

boards, Fish and Game,322 civil society) and the impact it is having. The Parliamentary Commissioner 

does seek to self-evaluate the influence it is having (via its annual reports), saying that:323 

 

A key indicator of the effectiveness of my work is the proportion of recommendations made 

that are adopted by governments over the period of my tenure. There is no right answer for 

this indicator. A high percentage of recommendations adopted could indicate too many easy 

recommendations. A low percentage could indicate a lack of pragmatism or being out of 

step with political realities. … There is often a lag time – sometimes years – between when 

reports are released and their impact. 

 

However, this evaluation is not in the broader context of what other advocates in the system are 

doing (or not doing) and where gaps might lie. 

 

None of this is to impugn specific agencies. DOC in particular occupies a difficult space in the 

advocacy system, being torn between multiple roles, those which are politically driven and more 

independent functions, and significant funding constraints. As we said in previous work:324 

 

The Department is responsible for managing 8.6 million hectares of public conservation land, 

the country’s system of marine reserves and marine mammal sanctuaries (which account for 

an additional 4.5 million hectares of marine space) and around 600 archaeological and 

historic sites. The terrestrial component alone encompasses the management of one third of 

 
320 Or opposing those who support better environmental outcomes. 
321 For example, there is substantial variability not just in DOC’s RMA advocacy budget over time, but also how 
budget items are divided and publicly reported. 
322 The governance review of Fish and Game looked at its advocacy function, but did not engage in a detailed 
appraisal of how it has been discharged. 
323 The Commissioner highlighted in his 2021 Annual Report that “this year I have issued 17 recommendations. 

Of the five recommendations responded to by the Government to date, three have been partially adopted. 

The rest are still pending. In calculating the cumulative uptake of responses during a Commissioner’s tenure, 

scores are attributed only to those where a response has been forthcoming. As of 30 June 2021, there have 

been responses to 56 of the 85 recommendations issued by me since October 2017. The remaining 29 

recommendations are mostly from recent reports. The success rate for the 56 responses was 34 per cent, with 

13 recommendations fully actioned (1 point each) and 12 partially actioned (half a point each).” 
324 D Koolen-Bourke and R Peart Conserving nature: Conservation reform issues paper (EDS, 2021) at 40. 
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the country’s land.... The near practical impossibility of this task, particularly with the 

meagre resources available to DOC … and with the constant threats from introduced 

predators, is not lost on anyone who works within the conservation management system.  

 

The Department can find it difficult to prioritise advocacy against other functions in the absence of 

strong political directives, which is understandable. Why would one spend money going to court, 

where councils and the Ministry for the Environment should be providing robust planning and 

consenting frameworks, when more bang for one’s buck could be achieved through funding pest 

control (where no other agency is there to fill the gap)? 

 

It should also not be forgotten that DOC has had notable successes in RMA advocacy.325 For 

example, it likely improved conservation outcomes for the Whangamarino and Kaimaumau 

wetlands, including by addressing sediment inputs and risks from groundwater and peat 

extraction.326 Its advocacy in the review of the Canterbury Land and Water Regional Plan contributed 

to the protection of significant habitats of Canterbury mudfish, and protection of key īnanga 

(whitebait) spawning areas via prohibited activity rules.327 Advocacy (including in the courts) has 

contributed to planning rules in the upper North Island that restrict the movement of contaminated 

soil and vegetation that could contribute to kauri dieback.328 DOC has also been active in regional 

planning processes to advocate for freshwater conservation outcomes, such as in proceedings on 

the Southland Land and Water Plan, the Northland Regional Plan, and the Waikato Healthy Rivers 

Plan.329 Involvement has been at the consenting stage too, where habitats for the nationally critically 

threatened Clutha Flathead galaxias were excluded from the development of high country dams in 

Central Otago.330 The Department does much good work. 

 

Again, the issue should be seen as failings in how the system as a whole is designed. Some of this is 

due to underlying drivers that can weaken advocacy, such as political influence over statutory 

advocates and insecure funding (see further below). But part of it comes down to a lack of 

accountability for individual actors, and weak oversight over the system as a whole. There is no clear 

ability to determine whether, or the extent to which, an advocacy function has been discharged by 

anyone. It is easy to ignore failings, or dismiss them as one off occurrences of poor practice while 

pointing to examples of success. 

 

So who, if anyone, is meant to be overseeing advocacy and its impacts? The Minister for 

Conservation is ultimately responsible for DOC’s role. However, this is a highly politicised space, with 

no clear statutory criteria for success and where performance is intimately linked to government 

funding choices. Indeed, while the Minister has sometimes been seen as an overseer of the 

Department’s advocacy performance, some Ministers have effectively kneecapped the function by 

slashing funding (see further below on the independence of statutory advocates).331 That is hardly an 

inspiring framework for accountability. 

 

 
325 See generally New Zealand Conservation Authority Protecting New Zealand’s rivers (2011) at 9-10. 
326 See Department of Conservation Annual Report (30 June 2019). 
327  See Department of Conservation Annual Report (30 June 2018). 
328  See Department of Conservation Annual Report (30 June 2018). 
329 See Department of Conservation Annual Report (30 June 2019) at 21. 
330 See Department of Conservation Annual Report (30 June 2018) at 19. 
331 Some Ministers have seen DOC’s bread and butter as land management and regulation in the conservation 
estate. 
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To some extent the Ministry for the Environment might be regarded as the steward of the broader 

advocacy system, even if it is not itself an advocate. Under the Public Service Act it has regulatory 

stewardship responsibility for the RMA (under which a lot of advocacy occurs),332 and also has broad 

advisory and evaluation functions (including relating to public participation) under the Environment 

Act.333 However, it does not appear to oversee the advocacy functions of DOC or other 

organisations, seeing this as outside its wheelhouse. Advocacy is not something reported on under 

the Environmental Reporting Act or included in the National Monitoring System.334 

 

Moreover, performance audits by the Office of the Auditor General and reviews by the Public 

Service Commissioner335 under the Performance Improvement Framework are ad hoc, focused on 

particular agencies rather than a type of activity (eg advocacy) across multiple ones, and in practice 

have not evaluated advocacy roles specifically. It is, in fact, striking that the 2010 Performance 

Improvement Framework review of DOC did not identify advocacy as “core business” on which its 

performance needed to be assessed (by contrast, it did assess its performance in “managing 

recreational opportunities”).336 Not only is accountability absent, there also seems to be a sense that 

accountability is not needed. 

 

Furthermore (and quite rightly), the performance of civil society advocates do not fall within the 

ambit of the Auditor-General’s or Public Service Commission’s roles, despite the fact that NGOs are 

relied upon to do some heavy lifting in policy and legal processes. And while the Parliamentary 

Commissioner for the Environment certainly has the power to investigate advocacy performance by 

any person, it does not have a duty to do so in a systemic way and is unlikely to investigate 

environmental organisations (nor would this necessarily be appropriate for a high-level watchdog). 

 

There is a lack of oversight and monitoring of how (and even whether) publicly important advocacy 

functions are being performed, and a lack of evaluation of the impact that it is (or should be) having. 

This makes systemic failures hard to identify, and corrective action hard to justify. 

 

4.5 Statutory advocacy is not sufficiently independent from political influence 
 

In Chapter 3 we dismissed the idea that government itself (ie Ministers) should be regarded as an 

environmental advocate.337 Yet government still exerts considerable influence over advocates. 

 

Here, there is a conceptual question to be answered: is it actually a problem for publicly funded or 

supported advocacy to be influenced by the value-based priorities of the government, which has 

been elected by the people for that purpose? In our view, this can be problematic, if strong 

environmental voices are weakened – especially if Parliament, via legislation, has created a specific 

 
332 Public Service Act 2020, s 12(1)(e)(v). 
333 Environment Act 1986, s 31. 
334 See Environmental Reporting Act 2015; <www.environment.govt.nz/what-government-is-doing/areas-of-
work/rma/national-monitoring-system/> 
335 Previously known as the State Services Commissioner. 
336 See <www.publicservice.govt.nz/assets/Legacy/resources/doc-pif-review-sept2010.pdf> 
337 The Ruataniwha saga described in the spotlight below reinforces the limitations of relying on councils as 
gatekeepers for environmental wellbeing, and supports our earlier observation that they are not 
environmental advocates themselves. Despite statutory responsibilities under the RMA they are ultimately 
driven by a variety of political considerations, the priorities of the communities that elect them, and 
potentially conflicting mandates under other legislation like the Local Government Act. 
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expectation of this check and balance existing. The interests of the natural world itself, and future 

generations, are not necessarily reflected in the interests of constituents who vote for governments 

or the manifesto of politicians who are elected for three-year terms of office, which is why statutory 

recognition of the function is required. In interviews, we consistently heard that the ability of Fish 

and Game to “stand up to Ministers” as an independent body has been a key factor in the sustained 

effort to improve freshwater quality over many years.338 Moreover, opposing forms of advocacy 

often arise naturally in the business world (which cannot be controlled by Ministers), and these 

therefore need to be counterbalanced in a way that does not rely on political dynamics (see Chapter 

2).  

 

In places, robust independence already exists in the current system. Civil society operates 

independently (although some may rely partly on public funding controlled or administered by 

Ministers and ministries).339 Fish and Game is controlled not by Ministers, but by license holders, 

with core funding coming from an independent source. The Parliamentary Commissioner’s 

independence from the executive branch of government is enshrined in statute, with some 

safeguards around appropriation of core funding.340  

 

But the challenge of political influence is most relevant in the context of our primary statutory 

environmental advocate, the Department of Conservation. DOC is not only a statutory or public 

entity; it is also an organ of government. So while one issue is that it is not necessarily held 

accountable for advocacy failings,341 another is that political influence can create them in the first 

place. This can be seen in the case of the Ruataniwha Dam. 

 

A spotlight on the Ruataniwha Dam proposal 

 

The Ruataniwha Dam was to be a large irrigation dam built in the foothills of the Ruahine Range, 

which would impound 90 million m3 of water on the Makaroro River, a tributary of the Tukituki 

River. If built, the 83 metre high dam would have been the largest irrigation dam in the country, 

creating a seven kilometre long storage lake which flooded conservation land. It was to be 

accompanied by an irrigation network to water 25,000 ha of land in order to facilitate the growth of 

dairying and horticulture within the catchment. The impacts of the project would be at a landscape 

scale. 

 

The scheme required a change to the Hawkes Bay Regional Plan (Plan Change 6), 17 resource 

consents for the water storage scheme, and a notice of requirement to designate land. The bundle 

of applications was “called in” by Environment Minister Amy Adams in June 2013 and referred to a 

board of inquiry. The EPA managed the process. 

 

The scheme was backed by the Hawkes Bay Regional Council, which had committed $80 million to it. 

It was costed overall at $275 million, with on-farm costs bringing the total to $650 million. The 

 
338 In litigation, policy and public facing campaigning. 
339 Such as the ELA Fund described in Chapter 3, and discussed further below. 
340 For instance, receiving funding through a separate appropriation (Vote Parliamentary Commissioner for the 
Environment) rather than Vote Environment. 
341 Other than opposition MPs being given the opportunity to make political hay, and frustration from civil 
society. 
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Hawkes Bay Regional Investment Company, a council-controlled organisation, was the prime 

applicant for the consents.  

 

The scheme was highly contentious and 384 submissions were lodged. Concerns focused not only on 

the environmental impacts of the dam itself, but also on the flow-on effects of the intensified 

dairying and horticulture it would enable, including on river health. Freshwater in the middle and 

lower parts of the catchment was already in a degraded condition with extensive mats of algae and 

slime evident on the bed of the Tukituki River.342  

 

The Department of Conservation had initially drafted a detailed 50-page submission on the project, 

which expressed concern that the dam could make the Tukutuki River toxic and kill threatened fish 

species.343 An internal DOC email, subsequently leaked to the press, said that Conservation Minister 

Nick Smith was concerned and wanted to see the DOC submission before it was presented.344 The 

draft submission was subsequently abandoned and a neutral submission of only two paragraphs 

lodged. A senior staff member who worked on the draft submission resigned in protest.345 The 

Department was entirely absent from the subsequent hearing.  

 

Although Minister Smith strenuously denied seeking to influence the DOC submission, the sequence 

of events raises concerns that DOC resiled from its statutory advocacy function due to political 

considerations. There were also elements of a “witch-hunt” when DOC initiated an independent 

inquiry into the leak of the draft submission and internal email.346 

 

The withdrawal of DOC from the proceedings placed an enormous burden on other public interest 

advocates such as EDS, Forest and Bird and Fish and Game. The sheer volume of technical material 

was overwhelming. At the beginning of the hearing the Board of Inquiry had 5,329 pages of reports 

and other documentation before it; submissions (including the summary of submissions) running 

into 6,053 pages; and 181 briefs of evidence from 131 witnesses totalling 6,853 pages. During the 

hearing a further 6,326 pages of documentation were produced (including 90 exhibits). By the time 

the hearing concluded the Board had before it more than 28,000 pages of material.347  

 

In the end, the Board of Inquiry approved the plan change and resource consents. However, it 

imposed an inorganic nitrogen limit of 0.8mg/l across most of the catchment, a measure that was 

seen as a win by environmental advocates.348 This was because the level was already exceeded in 

large parts of the Tukituki catchment, meaning that intensifying land use through irrigation, which 

was what the dam was intended to achieve, would not be possible. Overall, the decision meant that 

the commercial viability of the dam and irrigation project was put in question, even though 

development was enabled. 

 
342 Final report and decisions of the Board of Inquiry into the Tukituki Catchment Proposal (18 June 2014).  
343 Anon “Low morale blamed for DOC ructions” Radio New Zealand, 25 September 2013. 
344 Anon “DOC confirms resignation over dam submission” Radio New Zealand, 24 September 2013. 
345 Anon “Low morale blamed for DOC ructions” Radio New Zealand, 25 September 2013; A Vance “Claim DOC 
staffer quit over dam report” Stuff, 25 September 2013. 
346 A Vance “Claim DOC staffer quit over dam report” Stuff, 25 September 2013. 
347 Final report and decisions of the Board of Inquiry into the Tukituki Catchment Proposal (18 June 2014). 
348 Final report and decisions of the Board of Inquiry into the Tukituki Catchment Proposal (18 June 2014). 
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The scheme promotors also needed to acquire an area of land within the Ruahine Forest Park that 

was to be flooded by the dam. The affected area had very high conservation values. The Hawkes Bay 

Regional Investment Company entered a conditional agreement to buy 170 hectares of nearby 

private land, which it offered to DOC in exchange for the 22 hectares of conservation land that 

would be inundated. The Director-General of Conservation approved the swap on the basis that it 

would provide a net gain for conservation. Forest and Bird appealed the decision, eventually ending 

up in the Supreme Court, where it was overturned. That was the final nail in the coffin for the 

Ruataniwha Dam scheme, which did not go ahead despite DOC’s withdrawal of its submission and 

later agreement to the land swap which facilitated the project.349 

 

Irrespective of whether the substantive decision of the Board of Inquiry was the right one under the 

RMA,350 the Ruataniwha case offers a salutary lesson in the value of independent environmental 

advocacy, and highlights issues with having this function reside within a department close to 

government. 

 

While it is notoriously hard to pinpoint the extent to which political signals shape advocacy activity 

(a lot goes on behind the scenes),351 as opposed to prioritisation of resource within the Department 

itself, we have seen enough examples to create cause for concern. For instance, DOC made a joint 

submission with MBIE on the Te Kuha mine proposal near Westport, taking a neutral stance.352 

Following a change in government, a quite different perspective was taken, which saw DOC appeal 

the decision to grant consent.353  

 

The statutory advocacy function of DOC can, in practice, be influenced by the Minister of the day, 

undermining its effectiveness and leaving significant gaps to be filled by others. 

 

Practically speaking, the independence of some statutory advocates can be affected indirectly and in 

a more blunt way through budget cuts. We look at shifts in DOC’s budget over time in a spotlight 

further below, when we consider financial constraints on advocates more broadly. But the point 

here is that such actions can be used to exercise conscious political influence to hamstring whole 

statutory functions, not just to reprioritise resources. For example, in 2013, while DOC was being 

restructured and required to save an additional $8.7 million,354 the government announced an 

additional $158 million for New Zealand tourism promotion over the coming four-year period.355 The 

subsequent increase in tourist numbers placed the environment under increasing stress, while 

simultaneously reducing the financial ability of the Department to respond to those impacts. 

Financial control of environmental advocates has also caused similar issues in England. 

 

 
349 See Hawkes Bay and Eastern Fish and Game Councils and ors v Hawkes Bay Regional Council and ors [2014] 

NZHC 3191 (Ruataniwha dam, High Court Decision). 
350 It obviously was the right one under the Conservation Act, as clarified by the Supreme Court. Whether it 
was ultimately correct under the RMA was not fully tested. 
351 Ministers do not select Chief Executives of the public service. However, they do feel pressure from 
Ministers even if not in the form of a legislative direction. 
352 See <www.newsroom.co.nz/2018/07/12/151517/docs-culture-wars-revealed> 
353 As well as Ministers declining approval to mine on conservation land, although that is a decision that lies 
firmly with the Minister. 
354 See <www.doc.govt.nz/news/media-releases/2013/doc-proposes-changes-to-increaseconservation/> 
355 See <www.blog.forestandbird.org.nz/doc-restructuring-a-breach-of-trust-with-the-west-coast/> 
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A spotlight on Natural England and the National Audit Office: A tale of two budgets 

 

Natural England is a non-departmental public body that advises the government on matters relating 

to the natural environment. This entity is funded by the Department for Environment, Food and 

Rural Affars (DEFRA), the main government department concerned with environmental health. This 

has resulted in some difficulties. Natural England has been subject to substantial funding cuts since it 

was established in 2006, including its baseline funding being cut by 50 percent. It is also beholden to 

delivering DEFRA’s priorities – if Ministers do not have an interest in the work being undertaken, 

they can simply choose not to fund it.356  

 

By contrast, the United Kingdom’s National Audit Office is funded directly by Parliament. This is the 

country’s independent public spending watchdog and is responsible for holding the government to 

account by conducting audits on the financial accounts of all public bodies. It has been emphasised 

that this is one of the “key things” which enables the Audit Office to maintain its independence:357  

 

we are funded directly by Parliament, not by a Department, so [the Department] cannot cut 

our money based on whatever considerations there may be. We are not directed by them as 

to what we should do. 

 

The same difference can be seen in Aotearoa New Zealand, by contrasting the security of budget of 

the Parliamentary Commissioner for the Environment versus that of DOC. 

 

The DOC advocacy function can be influenced indirectly by budget cuts. 

 

That such things happen is not particularly surprising given current system settings. Indeed, section 5 

of the Conservation Act itself makes plain that the Department “shall be under the control of the 

Minister”. This is reinforced by section 6, which clarifies that DOC’s functions (including advocacy) 

are “subject to” the “directions (if any) of the Minister”. DOC’s Advocacy Strategy further highlights 

the fragility of the role, in that once action is initiated:358 

 

which path DOC takes, when, and to what extent it engages, will depend on many factors eg 

DOC/Minister of Conservation (MOC) priorities, impacts, resourcing, benefits of 

engagement, risks involved, expertise of other parties involved and what outcomes may be 

sought from engaging. 

 

Again, this is not intended as a criticism of DOC per se. The Ruataniwha example is by no means the 

norm (although it is not an isolated incident either). But it does raise concerns about the system in 

which DOC is forced to operate, where legislation specifically makes a legal duty to advocate subject 

to direction from the Minister (as well as wildly unpredictable, politically controlled budgets). That 

 
356 See the example in Greener UK “The funding of the Office for Environmental Protection” (Briefing paper, 
2019) at 2. 
357 Greener UK “The funding of the Office for Environmental Protection” (Briefing paper, 2019) at 2, citing oral 
evidence: Government’s environmental principles and governance consultation (HC 1062, 19 June 2018), Q61 
(available at <http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocu 
ment/environmental-audit-committee/environmental-principles-and-
governanceconsultation/oral/85727.html.>) 
358 Strategic priorities for initiating engagement in advocacy processes under the Resource Management Act 
1991 and the Exclusive Economic Zone and Continental Shelf (Environmental Effects) Act 2012 (2019). 
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leaves the Department potentially stuck between a rock and a hard place when politics do enter the 

frame. The tension can be seen as a natural product of the time in which DOC was born – where 

close consideration was given to whether commercial activities should be in or outside 

government,359 but not to whether public services (like advocacy) should be performed close to or 

removed from government. 

 

There is also the question of who should provide advocacy services where DOC itself is a manager or 
regulator. This is notable in the conservation estate, where parties have been critical of decisions to 
allow concessions to graze stock in national parks, or where the Department is tendering advice to 
its Minister on law reform (eg whether to allow mining in the conservation estate). Is the 
accountability provided by the Conservation Authority the right mechanism here? Would, for 
example, the Authority be expected to undertake legal action against the Department, despite 
effectively relying on it for funding and litigation support? If so, it is not well configured to do so. 
 

This point is also relevant in the context of the coastal marine area, where DOC supports the 
Minister’s role in approving regional coastal plans.360 While this acts as a check and balance on 
councils, it begs the question as to whether DOC’s statutory advocacy function is weakened in such 
contexts, where the Minister is even closer than usual to proceedings as a decision-maker (see the 
spotlight on King Salmon above). In other words, where DOC has a regulatory function under the 
RMA to support its Minister, does this effectively crowd out its separate statutory advocacy function 
in that space?361 If so, who is expected to fill that space? And if not, is it expected to advocate to 
itself in an echo chamber?362 We heard from public servants that this conceptual tension between 
decision-making and advocacy responsibilities (whether DOC can be both at the same time) has 

never been fully resolved, even if staff have generally tried to navigate the area carefully.363 
 
There is an advocacy gap in situations where DOC (or its Minister) is expected to be both decision-
maker and statutory advocate, such as when decisions are made in the conservation estate or with 
respect to regional coastal plans.  
 
Finally, it is notable that DOC sees itself first and foremost as a government department.364 This 
creates an interesting situation when DOC is involved in cross-departmental policy processes, given 
that its statutory advocacy role is a broad one and not on its face limited to the RMA or providing a 
check and balance on council decisions. DOC’s advocacy role in the broader machinery of 
government is not always highly visible or consistently present, especially when other ministries 

 
359 See C Knight Beyond Manapouri: 50 years of environmental politics in New Zealand (Canterbury University 
Press, 2018). 
360 And determining restricted coastal activities, if any exist (none currently have this status, as per the NZCPS. 
Pol 29). 
361 We understand that proceedings are in the name of the Minister in the coastal marine context, and in the 

name of the Director-General elsewhere, but that has no substantive significance (the Minister him or herself 

is involved in litigation for coastal plans, as the Minister can make a change only if a submitter).  
362 In interviews we heard that a regulator should not also be an advocate, as it can create an echo chamber 
where one is advocating to oneself. 
363 Under its fourth strategic priority for advocacy, DOC has a role advocating for “NZCPS conservation values”. 
It is not clear whether that extends to a situation in which the existing NZCPS is itself being changed, or 
whether it is about supporting the Minister in implementing the existing NZCPS in plans and consents (ie 
oversight of council performance). 
364 Personal communication, 2022. 
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such as the Ministry for the Environment are taking the lead on policy.365 In practice, we heard that 
this depends on the preferences of the Minister, who generally wishes to speak with colleagues in a 
single voice as “government” and where the conservation portfolio generally has a lower rank than 
others.366 We heard that consensus between departments tends to be sought before providing joint 
advice to Ministers (particularly in contexts like the Oceans Secretariat where that is part of the 
point), although dissenting views can sometimes be found in joint policy papers. While potentially 
still strong behind the scenes, overall this risks the DOC voice for nature in cross-agency policy 
development being less obvious to outside observers, as pointed out by the Conservation Authority 
in 2011:367 
 

The process of developing an integrated position by multiple agencies (MfE, MAF, the 
Ministry of Economic Development (MED), Te Puni Kokiri, and DOC) can result in 
conservation and biodiversity values being de-emphasised in the negotiated whole-of-
Government position.  

 
More significantly, we understand that there is a Cabinet directive that prevents Crown agencies, 
including DOC, taking opposing sides in court, meaning that DOC is constrained in the ways it can 
exercise its advocacy role not just in its relations with Ministers but also under the RMA (eg where 
the lawfulness of national direction, especially those led by agencies concerned primarily with 
economic growth, is to be tested through declaration proceedings). 
 
The extent to which DOC is involved in advocacy when engaging in cross-departmental policy work is 
not highly visible, and the Department is prevented from testing central government decision-
making in court. 
 

While DOC is the prime example, environmental advocacy is close to government in some other 

cases, too. Although the Ministry for the Environment does not have a clear advocacy function, it 

does have a primary role in advising and supporting its Minister368 who can choose to advocate 

(including in RMA legal proceedings). So despite its more arm’s length stewardship function under 

the Public Service Act, various mandatory considerations under the Environment Act, and no specific 

function to advocate, the Ministry’s resource can still effectively be directed towards advocacy that 

might run counter to good environmental outcomes. 

 

This can be seen in a past Environment Minister’s involvement in the Three King’s housing 

development in Auckland, whose participation as a section 274 party was driven by the political 

priority of supplying land for housing.369 We are not aware of an instance in recent times where the 

 
365 We refer readers to EDS’s separate analysis of DOC and other agencies’ involvement in the freshwater 

policy process in D Koolen-Bourke and R Peart Science for policy: The role of science in the National Policy 

Statement for Freshwater Management (Environmental Defence Society, 2022). 
366 We understand there was a view in the National led government that departments should seek alignment 
before getting policy to the Cabinet table, whereas under the Labour government departments were enabled 
to have more constructive tensions and potentially conflicting streams of advice. 
367 New Zealand Conservation Authority Protecting New Zealand’s rivers (2011) at 10. 
368 Environment Act 1986. 
369 This is not to say this was an illegitimate thing to do; after all, the RMA is about good urban planning as well 
as protection of the natural environment, and about implementing national direction that has gone through 
due process. However, it raises questions about the position of the Ministry in the institutional advocacy 
landscape, and difficulties in wearing different hats. 
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Minister for the Environment has entered legal proceedings to pursue an environmental goal.370 This 

raises questions about the extent to which the Ministry should be relied on to oversee 

implementation of freshwater national direction should government priorities change, and 

consequently the extent to which there should be public resourcing of independent advocates who 

may be more impactful. 

 

The ELA Fund (explored further below when considering funding for civil society) is also 

administered by the Ministry for the Environment. Currently, decisions are taken by an independent 

panel under reasonably clear criteria. The Fund has, however, been subject to changes over its life 

that have seen the gatekeeping role for public interest funding move closer to and further from 

ministerial control through the removal of delegations to the Secretary for the Environment. As 

mentioned earlier, this has meant that the function of the fund has fluctuated between supporting 

government policy priorities and supporting Māori and civil society opposition to them, 

fundamentally misunderstanding the role of advocacy in the system in creating constructive conflict.  

 

That can have significant impacts in a system that relies upon public interest funding to enable 

advocates to challenge environmentally harmful proposals in court. It also counteracts one of the 

core principles underpinning the law reforms that brought the RMA into being, which was to ensure 

government and public entities (in their roles as developers and applicants) would be treated on an 

equal footing to others.371 If opposition to government approved projects is weakened, but retained 

for other projects, that alters the playing field. 

 

Although the Ministry for the Environment does not have a specific advocacy function, the extent to 

which it gets involved in RMA legal proceedings opposing environmental protections can be 

influenced by political considerations. The distribution of funds from the ELA Fund to civil society 

advocates can also be influenced politically. 

 

Whether the advocacy services upon which the system relies should in principle be independent of 

government has significant implications for the solutions discussed in Chapter 5. It would be possible 

to target specific issues by (for example) making DOC’s advocacy budget more secure and 

predictable, by trying to strengthen its statutory mandate, or by providing stronger audit or 

accountability mechanisms. However, that may have limitations. Some interviewees were of the 

view that effective advocacy cannot originate within government (“change makers come from the 

fringes”) and trying to tinker with existing settings is simply papering over the cracks in a model that 

is not fit for purpose. We agree that reliance should not be placed on government for some forms of 

advocacy (eg public campaigning around nitrates). However, we also see a place for the resources 

and expertise of statutory government entities like DOC to be involved, especially in technical and 

costly legal proceedings. In Chapter 5 we therefore recommend a range of targeted changes to 

strengthen statutory advocates, while also recognising the need for deeper reform via the creation 

of a new institution (an independent Environmental Defender’s Office). 

 

Finally, we note that the “independence” of environmental advocates begs a more conceptual 

question: independent from what? The issue with DOC can be ministerial influence from above. 

 
370 In interviews, we heard the Ministry was active in opposing environmental controls in the early days of the 
RMA, presumably due to perceptions of regulatory overreach from councils still operating in the spirit of the 
more prescriptive Town and Country Planning Act. 
371 See C Knight Beyond Manapouri: 50 years of environmental politics in New Zealand (Canterbury University 
Press, 2018).  
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However, political influence can also come from below, as is the case in democratic institutions like 

Fish and Game. Because this issue is linked to the strength of the organisation’s statutory mandate 

(how much that is determined by legislation and how much by voting license holders), we look at 

this in the following section.  

 

4.6 Statutory advocacy mandates are not as strong as they may appear 
 

Overall, the system is not very directive when it comes to legal mandates to conduct environmental 

advocacy. Although strengthening these mandates in legislation will not be a silver bullet solution on 

its own (instructing someone to do something does not necessarily make it happen), making these 

more directive might help to address related problems (eg by making it more obvious when funding 

for an advocacy function is insufficient, or when political influence is undermining the function). It 

would provide a clearer measure of success and failure, and thus stronger accountability. 

 

Of course, some mandates already appear relatively strong when we zoom into particular parts of 

the system. For example, the Parliamentary Commissioner has a mandate that is enabling rather 

than directive, which is appropriate for a watchdog that needs broad freedom of action to hold 

government to account. In interviews, we heard that this flexibility in mandate has helped the 

Commissioner have meaningful influence and leverage across a range of matters, including in 

making direct recommendations on issues of policy and regulatory shortcomings – ie being critical of 

government – rather than just highlighting poor environmental outcomes in need of attention. 

However, this seems to be a matter of perspective. Others highlighted the existence of report after 

report on intensive dairying with no consequences or meaningful response until, in recent years, the 

issue captured the public imagination and stoked political fires. A lot depends on the receptiveness 

of the government of the day, and it is not clear that strengthening the Commissioner’s mandate 

would help on that front. 

 

DOC also has a reasonably strong mandate under section 6 of the Conservation Act (see Chapter 3). 

However, this is still flexible enough to be weakened by ministerial interference (as discussed 

above), nor is it directive enough to guard against diversion of resourcing to other functions (eg land 

management and pest control) that can be harder to ignore. Advocacy activity itself can also vary in 

its focus. For instance, advocacy for the marine environment has been much less noticeable than for 

terrestrial indigenous biodiversity.  And what seems on its face like a very broad mandate is, in 

practice, interpreted largely as advocacy under the RMA and to a lesser extent the EEZ Act, and less 

advocacy in decisions made by other organs of government (for example, judicial review of fisheries 

decisions).372 So while advice is often tendered by the Department to Ministers, it is still very much 

part of government. It would have been unthinkable, for example, for DOC to lead a campaign like 

Fish and Game’s “dirty dairying” programme despite its statutory mandate (being focused on the 

environment) actually being more targeted at such issues.  

 

Moreover, the section 6 function is not worded as strongly as it could be. In Conserving Nature we 

pointed out that the objectives and functions of Fish and Game regional councils include improving 

and enhancing the fish and game resource and habitat. This is a much higher objective than that of 

DOC (where conservation is defined as “preservation” and “protection”).373 At least in theory, this 

 
372 Indeed, as mentioned above, there is a Cabinet directive preventing organs of government from opposing 
each other in litigation. 
373 Conservation Act 1987, s 2. 
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risks a disjunct between the advocacy role (“holding the line”) and what will be increasingly possible 

and necessary under the NBA, where enhancement and restoration will be a focus (especially where 

limits have been overshot).  

 

DOC’s advocacy mandate also does not comfortably cover all things “environmental”, notably 

landscape issues. This is, for example, why EDS set up a Coastal Trust and has focused its advocacy in 

this area. And it is notable that while advocacy is a function of the Department, it is not a duty. That 

has significant legal ramifications when it comes to accountability. So while it provides a solid 

foundation, DOC’s legislative mandate is, for all of these reasons, far from ironclad. 

 

DOC’s statutory advocacy mandate appears relatively strong, but in practice has weaknesses: it has 

not prevented ministerial influence or the diversion of resources elsewhere; it focuses mainly on 

involvement in council led processes under the RMA rather than strong opposition to decisions 

made by organs of central government; it does not contemplate enhancement and restoration; and 

it is not worded as a duty. 

 

The same can be said of the advocacy mandates of the Conservation Authority and conservation 

boards (see Chapter 3). These are not described as functions, let alone duties; instead, the 

Conservation Act provides powers to advocate, which are not exercised in a systemic way or in 

coordination with others. We understand that some conservation boards have increasingly wished 

to move more into the advocacy space, and have developed their own trigger points for when they 

expect information and support from the Department.  

 

However, this is highly variable, depending on the sophistication and concerns of boards (eg 

whether a national park exists in the area, or a prominent issue such as seabed mining). Support 

from the Department to boards for advocacy work appears ad hoc, with no clear (or transparent) 

link between the advocacy provisions in its general conservation policy (or non-statutory strategy) 

and resources provided to conservation boards wishing to pursue advocacy that aligns with it (or, 

perhaps more to the point, which does not). Some boards do not have capacity to do such things at 

all.    

 

The advocacy mandate of the Conservation Authority and conservation boards are relatively weak, 

being expressed as powers rather than functions. In practice, the ability of boards to get involved in 

RMA and legal processes (including where they align with DOC’s priorities) is limited, and dependent 

on the membership of the board and variable levels of support provided by the Department. 

 

It is also worth considering the education and outreach functions of statutory advocates within the 

conservation system. Part of this is about how environmental information is conveyed to people, 

who can then act on it through elections and participation in planning processes. We heard in 

interviews that to some extent decision-making, while focused on technical evidence and the law, 

has lost the accessible narrative that has driven a lot of historical grass roots impetus for change 

(with the exception, perhaps, of climate change). Anecdotally, it is usually the same few thousand 

people who sign petitions, which stands in striking contrast to the much deeper engagement by 

concerned citizens when it comes to public health issues like Covid-19 and environmental flashpoints 

that captured public imagination in the past like the damming of Lake Manapouri.374 The majority of 

 
374 C Knight Beyond Manapouri: 50 years of environmental politics in New Zealand (Canterbury University 
Press, 2018). 
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people do not even find the time or inclination to vote in regional council elections (see Chapter 3), 

let alone engage deeply in the environmental decisions that councils then take. And on the other 

hand, people’s concerns may be unjustifiably soothed by greenwashing, where persistent corporate 

marketing tries to tell people that greater progress is being made than is the case.375 

 

Many people are simply unaware of the significance of the environmental challenges being faced 

and how it will affect them. There is a marketing problem. In some ways, the term “environmental” 

still conjures up images of native bush, threatened fauna and litter (moral and identity issues around 

extinctions, being clean and green, how nice it is to experience birdsong and wilderness etc). That is 

a 20th century (and arguably colonial) image that does not adequately convey contemporary values 

or the social, economic and cultural (and, ultimately, survival) threats that will hit much closer to 

home for individuals – like health concerns (the impacts of nitrates in rural drinking water and 

pesticides),376 recreational impacts (eg swimming in waterways), food security (decline in pollinators 

threatening large scale food production, and fish stock collapse from climate and other stressors). 

Arguably we should care more about bees and plankton than takahē and dolphins.  

 

Such a view does not come through strongly in the public arena from statutory advocates. Big 

picture issues in environmental reporting are concerning, but they tend to attract media attention 

for a day and then sit on the shelf until the next report. They are not linked to an assessment of what 

needs to happen, or the severity of outcomes on people’s lives if nothing does. Similarly, messages 

like those in the Parliamentary Commissioner for the Environment’s report on the fate of chemicals 

is deeply disturbing,377 but has not captured the public imagination in a way that is likely to mobilise 

substantial political pressure. It is intended to inform politicians, not activists, and the messages do 

not always get through.  

 

An exception is where freshwater quality has imperilled the ability of anglers to catch fish. In that 

case, public messaging has been very effective by making links to people’s lifestyles and sense of 

fairness, which holds lessons for how other issues are “marketed”. Between 2008 and 2017, polling 

on public attitudes towards farming showed a significant drop.378 In 2017, 50 percent of rural 

respondents and 47 percent of urban respondents held positive views towards dairy farming.379 This 

marks an erosion of social license for a sector that has been at the core of the country’s identity for 

many years. 

 

Elsewhere, the gulf between people’s values and their knowledge can be even greater. Consider 

marine reserves, for example.  

 

 
375 See, for example, controversy surrounding advertisements concerning the biodegradability of outdoor 
clothing: <www.consumer.org.nz/articles/kathmandu-s-biodown-jacket-draws-advertising-standards-
authority-complaint> 
376 Farmers themselves have been extremely concerned, and we heard in interviews that the relationship 
between farming communities and Greenpeace have been changing on this front as a result. 
377 Parliamentary Commissioner for the Environment Knowing what’s out there: Regulating the environmental 
fate of chemicals (2022).  
378 Ministry for Primary Industries and UMR Market Research New Zealanders’ views of the primary sector 
(October 2017) at 8. 
379 The 2017 figures slipped from 83 percent of rural respondents and 78 percent of urban respondents holding 
a positive view of “farming” in general in 2008. In 2008 the question was asked about ‘farming’ in general – 
this was split into two specific questions in 2017 that asked directly about “sheep and beef” and also “dairy” 
farming, making direct comparisons difficult. However, the downward trend was significant. 
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A spotlight on poor public environmental awareness  

 

In 2011, WWF commissioned a Colmar Brunton poll asking New Zealanders what proportion of the 

country’s marine area they thought should be in no take areas (ie marine reserves). On average, the 

response was that 35 percent should have this status. However, respondents were also asked how 

much they thought was already protected in this way.  

 

On average, the answer was 31 percent. The actual number was 0.3 percent – one hundred times 

less, a figure that has not appreciably changed since. It is no wonder that the issue has not received 

political traction and continues to languish compared to freshwater: people do care, but they think 

the problem has already been fixed or that progress is being made.  

 

In many other areas people also have a reasonable understanding of what the pressures on the 

environment are, but they tend to underappreciate what action is being taken or what implications 

they have. For example, although polypropylene plastic may not seem too problematic because they 

are recyclable, two thirds of it actually ends up in landfill.380 To add insult to injury, the country is 

importing not just more polypropylene, but recycled polypropylene – to the tune of 1200 tonnes.381  

 

Alongside a lack of engagement in planning processes and voting in council elections, this is another 

significant example of democratic deficit. Providing the facts is not the same as saying why we 

should care, and it is the latter that mobilises people to get involved. 

 

The education and outreach functions of statutory advocates have, with the exception of Fish and 

Game’s role in the freshwater space and some messaging in the climate change space, not 

translated into the kinds of direct “campaigns” that make people appreciate the scale of the 

problems we face and the personal impacts of environmental degradation. 

 

Part of an outreach mandate is about providing advice into communities, not just educational 

materials. Many people are concerned,382 but may not have an obvious entry point or conduit into 

the system that can do something about it.  

 

NGOs perform important outreach functions (especially those like Forest and Bird with branch 

structures and operational roles at place that can mobilise people)383 but one significant gap is a 

community legal assistance role. This does not just mean litigation; the provision of advice to enable 

people to understand and engage meaningfully is equally important. We heard that many 

“individuals are advocates if they are informed and enabled.”384 For around a decade, EDS was 

 
380 <www.stuff.co.nz/business/130066630/recycleable-plastic-worth-millions-of-dollars-is-going-to-landfill-
when-it-can-be-made-into-building-material> 
381 <www.stuff.co.nz/business/130066630/recycleable-plastic-worth-millions-of-dollars-is-going-to-landfill-
when-it-can-be-made-into-building-material> 
382 See Ministry for the Environment Environmental attitudes (September 2018) available at 
<www.environment.govt.nz/assets/facts-and-science/science-and-
data/Environmental_Attitudes_SEP_2018.pdf> 
383 We heard from community groups that it is also very useful when a trusted submission can be made by 
someone else and act as a template on which to base their own submissions. 
384 Personal communication, 2022. DOC’s 2014 Annual Report describes the “Coastal Gems” project, where 
“DOC is working with local hapū, tourism operators and regional tourism organisations to develop and 
promote compelling reasons for local people to visit and experience New Zealand’s marine environments, and 
to grow as advocates for conservation” (<www.doc.govt.nz/coastalgems>). 
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funded by government to create community guides, run workshops and provide individual advice on 

RMA matters, but this was not a structural feature of the system and funding was eventually not 

renewed. Community law centres also tend not to have a focus on environmental issues, and 

anecdotally the ability for communities to get legal or other advice is variable depending on who is 

involved in providing services. It appears that councils remain citizens’ first port of call for such 

issues, which are above all regulators and not independent providers of public advice (and can 

themselves be conflicted or politically driven). 

 

There is a gap in the system when it comes to the provision of accessible and expert legal and 

planning advice to communities on environmental issues. 

 

Limitations in the mandates of other entities in the system raise potential issues too. For example: 

 

• The Hauraki Gulf Forum cannot engage in litigation or RMA processes,385 despite being set up as 

a “voice” for the Gulf. In interviews we heard that the Forum also “had to deal with its own 

politics so shot itself in the foot from the outset”.  

• The mandates of place-based entities like the Fiordland and Kaikōura Guardians focus on the 

provision of an independent stream of advice, rather than a more directive advocacy function.386 

• The legal ability of the Parliamentary Commissioner for the Environment to be involved in legal 

proceedings appears to be limited to consenting (not planning and policy) and the provision of 

evidence (not substantive argument).387 

• The EPA has a weak statutory mandate,388 and little formal advocacy role. While it can take on a 

leadership role to make things happen even when that lies beyond its formal regulatory 

powers,389 this is not recognised in law and is exercised in a haphazard way. In interviews, we 

heard a number of calls to put the “P” back into the EPA, not just by giving it more powers (eg 

enforcement and oversight of councils) but also a more powerful independent voice for 

protecting the environment. 

• The Ministry for the Environment has a number of statutory functions under the Environment 

Act, but not noticeably a strong environmental advocacy one. 

 

A number of other statutory bodies in the system have weaknesses or limitations in their ability or 

mandate to advocate for the environment, despite being established to improve environmental 

outcomes. 

 

Of course, the extent to which weaknesses in advocacy mandates is a problem depends on who we 

expect to perform a strong advocacy function in the system. Do we need a dozen institutions with 

strong mandates? Arguably not, if one or two fulfil their functions well. The problem is more 

systemic, in that various mandates when combined do not provide the overall strength needed for 

the function to be effective in its check and balance function. 

 
385 See Chapter 3. 
386 See Chapter 3. 
387 See Chapter 3. 
388 Environmental Protection Authority Act 2011, s 12 (“the objective of the EPA is to undertake its functions in 
a way that— (a) contributes to the efficient, effective, and transparent management of New Zealand’s 
environment and natural and physical resources; and (b) enables New Zealand to meet its international 
obligations”). 
389 For example, in resolving issues with the disposal of solvents in Ruakaka despite lacking a regulatory role, 
and where DOC had no clear hook to get involved or even be informed. 
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In light of the above, it is worth considering Fish and Game specifically. The recent governance 

review of the organisation emphasised how important Fish and Game has been in fulfilling “a crucial 

role defending waterways and water quality in Environment Court processes” and, indeed, “a role 

for which they should receive more support from other organisations, both governmental and non-

governmental”.390 No recommendation was made by the reviewers to change the advocacy function 

(which it thought should remain broad and flexible). But on the other hand it said that a strong 

interpretation of this function has had value for the wider public interest (and implied that demoting 

it might have created gaps if others, like DOC, did not step into the breach). 

 

Despite its strong rhetoric (and success) in recent years focusing on freshwater, Fish and Game’s 

true mandate lies not in protecting the environment per se, but in representing the interests of 

license holders (see Chapter 3). And its reviewers highlighted how the organisation’s democratic, 

grass-roots structure (and changes in leadership) can affect how this broadly worded advocacy 

mandate is exercised in practice. It said that:391 

 

In the list of 15 functions assigned to the [National Council] by section 26C(1) of the Act, the 

function of advocacy is ninth. It is the contention of most [regional Fish and Game Councils] 

that the National Office… has in recent times elevated this function beyond what was 

envisaged in the legislation and at the expense of the other functions. 

 

This view is significant, given that national councillors are drawn from the regions. The review also 

outlined the fraught politics operating behind the scenes:392 

 

The first Chief Executive… was a recognised and respected advocate for water quality, over 

many years. The “dirty dairying” campaign which began in his tenure has been credited by 

many environmental advocates as being instrumental in raising public awareness about the 

damage done to waterways by intensive and/or poor farming practices, and as being a 

building block for the current national water management and protection regime. 

 

While the second Chief Executive conducted the advocacy role in a similar fashion, the 

[regional Fish and Game Councils] signalled that they considered that approach had outlived 

its usefulness and it was time for a new strategy. This was to create a dialogue and generate 

solutions, while still issuing targeted statements which address specific issues or specific 

habitats. 

 

Both the [regional Fish and Game councils] and Federated Farmers considered there should 

be greater acknowledgement of positive farming practices and of the number of interests 

that the two organisations have in common. 

 

Moreover, while the review dismissed the idea that farmers had strategically used the democratic 

model of regional Fish and Game councils to “infiltrate” decision-making (through a concerted effort 

 
390 Review of the governance of Fish and Game New Zealand and the regional fish and game councils (February 
2021) at 3. 
391 Review of the governance of Fish and Game New Zealand and the regional fish and game councils (February 
2021). 
392 Review of the governance of Fish and Game New Zealand and the regional fish and game councils (February 
2021). 
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to purchase licenses and therefore voting power),393 the risk of that happening is still real. Such a 

possibility is exacerbated by the legitimate need for Fish and Game to spread its resource across 

management and advocacy functions, with no clear ringfencing or prioritisation of the latter (“it is 

not a preeminent function with supersedes other functions”, nor is it a legal duty). In other words, it 

would be a lawful choice for the organisation to divert resource away from advocacy, especially 

judicial proceedings, whether that is for politically394 driven reasons or not. Because of the view of 

regional councils that the National Council should be their “servant” and not “master” (such tensions 

have been high in recent years),395 the exercise of the advocacy function may be unpredictable.  

 

Some recommendations of the review group could assist in strengthening the organisation’s 

mandate (eg establishing some ministerially appointed councillors, greater powers to remove 

councillors, conflict of interest policies, changes to electoral procedures to address the 

organisation’s democratic deficit,396 and consolidated annual reports outlining the activities 

undertaken, including advocacy). However, we are not convinced that this provides adequate future 

protection for what has been a vital function in the battle for freshwater health so far (and will 

remain so as freshwater plans and farm plans roll out in the future).  

 

In particular, the solution cannot simply be added powers for the Minister to influence Fish and 

Game’s advocacy activities directly by removing or appointing more councillors. We have seen that 

the erosion of an advocacy function is, if anything, more at risk when in ministerial hands (see 

earlier) than when controlled by the loosely defined interests of license holders. 

 

The key question is really whether there should be formal recognition that the organisation now fills 

a broader and more defined public interest advocacy role (notably for freshwater health) rather than 

just a sectoral representation role. That said, if there is a gap to be plugged here, it is not necessarily 

the case that Fish and Game, as a representative body for anglers, should be relied on to fill it.  

 

There is generally alignment between the interests of license holders and the public interest in 

freshwater quality and flows, so the main issue here is the extent to which Fish and Game’s statutory 

mandate is strong enough to ensure that alignment continues (and whether it is fair to rely on it to 

take the lead in that space). But outside the freshwater context, other issues potentially arise with 

respect to Fish and Game’s advocacy mandate. This is because there may be conflicts between 

sectoral interests and environmental ones. We explore this in the section below. 

 

The strength of Fish and Game’s advocacy mandate ultimately depends on the interests of anglers 

and hunters, which are determined through a complex and changeable set of political considerations 

in the organisation itself. While advocacy has been strong for freshwater in recent years, it is not 

guaranteed to be so in the future. 

 

 
393 Review of the governance of Fish and Game New Zealand and the regional fish and game councils (February 
2021) at 39. 
394 In the sense of the politics of the organisation, driven by regional membership. 
395 Review of the governance of Fish and Game New Zealand and the regional fish and game councils (February 
2021) at 11. 
396 Meaning that the low rate of license holder voting (and some constraints on them doing so) means that the 
current model may generate voting patterns that fail to represent the broader interests of license holders. 
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4.7 Conflicting advocacy mandates need to be addressed 
 

Environmental outcomes, and evidence, can be strengthened when tested from multiple 

perspectives, so some conflict is not a bad thing even within the environmental movement. Indeed, 

conflict (and its resolution) is to some extent the entire point of opening up an advocacy space 

rather than focusing on strengthening decision-makers themselves, because constructive debates 

can be useful.  

 

However, the system contains conflicts that may require resolution or at least greater recognition. 

For instance, while cooperation has been crucial in the freshwater context, alignment between Fish 

and Game and other environmental advocates is not guaranteed to happen in the future or on more 

specific issues. In interviews we heard the view that the organisation is “first an angler, then an 

[environmental] advocate”. In other work, we noted that third parties spoken to indicated that Fish 

and Game had a “single minded focus on the interests of anglers and hunters” and that this was 

problematic when incorporating the views of the broader community.397 

 

Some environmentalists are advocating for the removal of non-indigenous sports fish from some 

waterways, to provide space for the recovery of indigenous species that can be predated by trout 

and salmon. Striking a balance is something that Fish and Game will increasingly have to confront, 

and it is not clear how that will play out.398 At a 2019 meeting of Fish and Game, discussing a project 

to eliminate perch at Karori,399 concern was raised that the project could act as a precedent that was 

contrary to the Fish and Game mandate to “manage and enhance the sports fish resource”.400 While 

it supported efforts to provide better protection for indigenous freshwater fish, it was important 

that it “should not be at the expense of trout and other freshwater sports fish” or to the “more than 

hundred thousand anglers who value these fish for the recreational, cultural and economic benefits 

they provide”.401 Fish and Game’s advocacy role for introduced sports fish and game species within 

the conservation system was generally seen as “uneasy fit” by interviewees in our conservation 

reform project, especially where current frameworks do not always provide a high level of 

protection for native species (which were notably under threat from invasive introduced species).402 

Conflicts in worldviews may also be heightened by the views of tangata whenua, who in places see 

introduced species as a valuable source of kai and inextricably bound up with te Tiriti rights to 

connect with the waterway, irrespective of the indigeneity of its contents. 

 

 
397 Review of the governance of Fish and Game New Zealand and the regional fish and game councils (February 
2021) at 34; D Koolen-Bourke and R Peart Conserving nature: Conservation reform issues paper (EDS, 2021) at 
53. 
398 Interestingly, Fish and Game is also responsible for four indigenous “sports” fish, so its mandate is not just 
about trout and salmon. 
399 The eradication project, which has now been approved, will involve removal of more than 20,000 perch 
from the area. 
400 The perch were introduced to the lower part of the reservoir more than 140 years ago to create fishing 
opportunities. 
401 See <fishandgame.org.nz/threat-to-trout/the-threat-to-trout-posed-by-the-bill/>. In the shifting, 

democratically driven values of Fish and Game, this could be an issue, given that in its recent review “feedback 

was that Fish and Game was very difficult to deal with” despite relationships being harmonious where 

interests aligned. 
402 D Koolen-Bourke and R Peart Conserving nature: Conservation reform issues paper (EDS, 2021) at 54. 
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Smaller-scale issues might also arise, for example in the regulatory oversight of the construction of 

maimai (duck shooter shelters) in natural wetlands. There also remains potential for tension when it 

comes to things like 1080 drops, which studies show is important for pest control to protect 

indigenous ecosystems and is unlikely to pose a risk to food safety, but which can at least have the 

perception of risk for consumption of sports fish like trout.403 This does not seem to have been a 

significant issue thus far. However, by comparison, there was concern at the time it was created that 

the sector-focused responsibilities of the Game Animal Council could imperil 1080 operations where 

game animals were seen to be at risk; this was seen by some as having the potential to “create 

tension between the Game Animal Council and the Department”.404 As a lynchpin in the freshwater 

advocacy system (particularly because of its independent, statutory-based funding source), that has 

more significant ramifications when it comes to Fish and Game.   

 

Moreover, the interests of anglers could in the future conceivably extend to the harvest of protected 

indigenous species (ie shifting their management from a conservation regime to a sports fishing 

one), meaning the organisation’s advocacy function (what it eventually hopes to achieve in the 

interests of anglers) might go beyond their current management function (management of existing 

sports fisheries). For example, originally, the Conservation (Indigenous Freshwater Fish) Amendment 

Bill prohibited the taking of indigenous freshwater fish from conservation areas without express 

authorisation, a measure that was opposed by anglers.405 

 

Aside from the indigenous-exotic tensions that such things produce on the biodiversity front 

(whether removal of exotic species should happen at all and to what extent), Fish and Game’s 

mandate raises another equally important question. Would, or should, Fish and Game be prepared 

to shoulder the burden of freshwater advocacy in catchments where anglers would no longer have a 

recreational interest (where sports fish have been eradicated)? The Conservation Act suggests it may 

not, at least under its current mandate, nor may it be fair to expect a sector group to fund what 

would be even more obviously public interest advocacy.406 

 

Outside the freshwater context, there are potential tensions between the mandate of Fish and 

Game (to represent the interests of anglers and hunters) and other environmental advocates. This is 

because the restoration of indigenous biodiversity in water bodies and the enhancement of sports 

fisheries may come into conflict. The eradication of sports fish from some places may also weaken 

Fish and Game’s mandate to advocate for freshwater quality in those waterways. 

 

In practice, however, there is a close and constructive working relationship between environmental 

NGOs and Fish and Game, and potential tensions have been subsumed by the positive outcomes in 

shared advocacy. 

 

 
403 Where trout have eaten poisoned mice. Health advice states it is prudent to wait seven days following a 
1080 drop to consume trout caught in affected catchments. See 
<www.fishandgame.org.nz/environment/protecting/1080-what-you-need-to-know/> 
404 See New Zealand Parliamentary Debates, Game Animal Council Bill, (second reading, 19 November 2013), 
695, 14850. 
405 See Final Report Conservation (Indigenous Freshwater Fish) Amendment Bill 87-2 as reported from the 
Environment Select Committee (Commentary) at 8. 
406 This raises a similar issue to the one below, where DOC has focused its advocacy on headwaters because 
that is where indigenous species tend to be. 
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Beyond Fish and Game, there is potential conflict between “environmental” advocacy and Māori 

advocacy, although objectives can often overlap and be complementary.407 For example, civil society 

is keeping a close watching brief on Ngāi Tahu’s freshwater legal action (for example, Fish and Game 

EDS have joined proceedings with Ngāi Tahu’s agreement); this is seeking recognition of 

rangatiratanga over all freshwater in its takiwā and seeking to establish shared authority. It gives rise 

to challenges about freshwater ownership as well as regulatory authority, raising a number of 

potential environmental questions (although all the implications are not yet clear).  

 

There is also potential tension where Māori commercial interests (especially those specifically 

facilitated through te Tiriti settlements, such as for fisheries) advocate for outcomes that do not 

align with priorities of others. There can be unease among Western environmental groups where 

Māori as kaitiaki are not clearly differentiated between Māori as business; reflecting partly the more 

holistic view of te ao Māori (where development and protection are not a binary construct),408 but 

partly concerns that Māori are operating in a Western commercial environment with the complex 

mix of cultural and business incentives that come with that. 

 

A spotlight on tensions between commercial and environmental values409 

 

Under the Ngāi Tahu Claims Settlement Act, Ngāi Tahu is guaranteed two members on the West 

Coast Conservation Board. There has been ongoing conflict within the Board over the balance 

between conservation and development in the context of a range of decisions, many impacting on 

iwi. There have been several iwi walkouts amidst accusations of cultural insensitivity and that the 

Board has been “stacked” with anti-development and “extreme environmentalists”. In return, other 

Conservation Board members have alleged procedural impropriety (“major conflicts of interest”) in 

relation to Ngāi Tahu’s involvement in conservation matters including the writing of the Paparoa 

National Park Management Plan.410  

 

This reflects the highly contested nature of many of the issues being dealt with by the Board. In 

October 2020, Ngāi Tahu filed judicial review proceedings against the Minister of Conservation 

contesting the legality of the Board member appointment process. The iwi has also accused the 

government of failing to operationalise the findings in the Ngāi Tai Case, where the Court found that 

DOC should have considered the economic wellbeing of mana whenua on the West Coast (at least 

when considering priority for concessions).411  

 

We asked in Conserving Nature:412 

 

What is the role of iwi members on Conservation Boards – are they there to represent their 

specific iwi or hapū? In an individual capacity? In a liaison type role to ensure local iwi have 

 
407 For example, in the climate change context Mike Smith has been supportive of NGO involvement in novel 
tort litigation, and EDS litigated to the High Court on the protection of Te Mata Peak with iwi approval. 
408 A “lock, leave and trap” approach versus one involving a relationship with the whenua and taiao.  
409 See D Koolen-Bourke and R Peart Conserving nature: Conservation reform issues paper (EDS, 2021) at 47. 
410 See <www.rnz.co.nz/news/ldr/433417/west-coast-conservation-board-at-loggerheads-overnew-
conservation-minister> 
411 Ngāi Tai ki Tāmaki Tribal Trust v Minister of Conservation [2018] NZSC 122. 
412 In the Wai 262 Report, the Waitangi Tribunal commented on this issue, highlighting that expectations 
placed on individual Māori members of these bodies were often inappropriate. Too often individuals are 
expected to be a proxy for what should be a more formalised Te Tiriti partner role.47 
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their eyes across potential issues in their rohe? Are they there to ensure a te ao Māori 

perspective is brought into the conservation system and to highlight issues of concern to 

Maori? All of these things? 

 

Those are pertinent questions to ask when considering the advocacy function of conservation 

boards, as well as the Conservation Authority. It comes up in a lot of other contexts too, such as the 

Hauraki Gulf Forum. The Forum is currently seeking changes to its own structure to enable it to be a 

more effective advocate, and part of that involves co-governance more along the lines of the 

Waikato River Authority.413 The issue of conflicts of interest is a fraught one across all these settings; 

in interviews we heard that a Pākehā approach to conflict management does not serve Māori, as 

often it is the very people who are close to and connected to the issue who are the right people to 

be involved under tikanga.  

 

This is a complex space that (especially for statutory advocates subject to Crown te Tiriti obligations) 

ultimately requires political resolution, but resolution nonetheless. Can a challenge to the 

environmental impacts of a Māori-supported proposal exist without a corresponding challenge to te 

Tiriti rights?414 Many groups will wish to advocate for the environment regardless of the answer, 

which we consider appropriate. Yet at present, the law makes it unclear when statutory advocates 

should “step back” from this role where it is more appropriate for mana whenua to fill the gap and 

exercise kaitiakitanga and rangatiratanga.415 Results can be unpredictable, as in the case of Kaitōrete 

Spit. Here, DOC entered into negotiations with a landowner for the potential purchase of sensitive 

land to prevent impacts from farming intensification. But the end result was a more nuanced 

commercial joint venture on the land between the Crown and Te Taumutu Rūnanga and Wairewa 

Rūnanga as Rangatira (using the land for rocket launches).416   

 

Our view is that traditional Pākehā conceptions of conservation need to be challenged and evolve in 

light of tikanga and te ao Māori concepts. This is a challenge currently being worked through in 

entities like DOC and Fish and Game, where the need to give effect to te Tiriti principles under the 

Conservation Act needs to square not only with management functions (eg who to grant concessions 

to) but also how the advocacy function is performed (eg when to step back and support iwi to take 

the lead). But while alignment should be sought where possible, and space needs to be made for the 

fraught conversation around co-governance to be had and actioned, we think there is still a need to 

distinguish between Māori advocacy and the voice of the environment itself. Relationship building is 

required rather than consensus on all things; understanding and respecting where iwi and hapū are 

coming from, and building new culturally sensitive concepts into the mandate of statutory 

advocates, is more important than opening up those mandates to include a range of non-

environmental factors. 

 

 
413 D Koolen-Bourke and R Peart Conserving nature: Conservation reform issues paper (EDS, 2021) at 49. 
414 It is particularly interesting to consider what should happen where Māori and other environmental entities 
seek funding for public interest litigation under the Crown administered ELA Fund, but they are advocating for 
incompatible outcomes. We consider the ELA Fund further below. 
415 This is also a non-legal question for civil society advocates. Some have complained that environmental 
groups have taken up too much of the bandwidth, including in the public debate, and left little for mana 
whenua to exercise their own voice and mana. 
416 See <www.mbie.govt.nz/science-and-technology/science-and-innovation/international-opportunities/new-
zealand-r-d/innovative-partnerships/project-tawhaki/> 
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Potentially conflicting mandates of statutory advocates remain unresolved, notably those under the 

Conservation Act where section 4 te Tiriti obligations exist in an uncertain relationship with statutory 

advocacy functions focused on more Pākehā traditions of “conservation”. 

 

4.8 Overlapping statutory advocacy mandates can cause issues 
 

Problems can arise not only from conflicting advocacy mandates, but also where compatible 

mandates overlap. Overlap can create inefficiencies, gaps, uncertainty and (ironically) conflicts. It is 

an issue with both statutory advocates and civil society. 

 

One civil society interviewee answered our question “who is advocating?” with the simple response 

“everyone, and all of the time”. Another interviewee pointed out that clearly defining roles is not so 

much about reducing tension or preventing overlap per se, but about ensuring that everyone knows 

what they are meant to be doing. That is not the case at the moment. Yet again, this reflects the lack 

of clarity around what the overall purpose of advocacy is in the system. Overlap does not really 

matter if we are simply allowing everyone to participate and express their own views with their own 

voice. But it matters more if we are concerned with an efficient system of checks and balances that 

can cover more ground with constrained resources.417 

 

When we zoom in on particular parts of the system, the problem with overlap is less obvious. As 

described in Chapter 3, DOC has an advocacy strategy that outlines priorities for getting involved in 

RMA and EEZ Act processes. However, the strategy is very much focused on what DOC (for better or 

worse) regards as its bread and butter – indigenous biodiversity – and in practice leaves many things 

that fall within its mandate (eg climate change, freshwater quality, heritage) to others who have 

mandates that overlap with its own. Overlapping functions or mandates lead to some activities (or a 

proportion of them) being done by entities that are not necessarily the most appropriate, or best 

positioned, to do them. 

 

A spotlight on the relationship between DOC and Fish and Game 

 

DOC has, to some extent, delegated responsibility for freshwater RMA advocacy to Fish and Game in 

its advocacy strategy. In responding to Fish and Game’s critique of this decision, the Director-

General at the time said:418 

 

The intention… was to focus our limited advocacy resource on those matters that we 

consider are most effective and efficient in achieving good conservation outcomes. As such, 

it was decided there were two areas that we could step away from in the knowledge that 

these matters had other organisations effectively advocating for them. Sports fisheries was 

one of these. 

 

Given resourcing constraints, it makes sense for statutory advocacy functions to be exercised in an 

efficient manner, and to avoid duplication. Having Fish and Game advocate for freshwater conditions 

and habitat necessary to support sports fish (which are generally more sensitive to contaminants 

 
417 For example, no one bothers to coordinate the thousands of submissions that can be received from the 
public. 
418 Letter from the Director-General of Conservation to the Chief Executive of the New Zealand Fish and Game 
Council, 20 December 2019. 
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than indigenous species) is a pragmatic response and frees up DOC to focus its attention elsewhere 

(including its non-advocacy functions). It might also facilitate better connections between Fish and 

Game’s independent litigation and public facing advocacy efforts (eg linking involvement in council 

planning processes with supporting campaigns, such as “dirty dairying” that DOC may realistically be 

unable to pursue given its proximity to government).  

 

Yet this appears to have been largely an in-house strategic choice by the Department. Arguably it is 

unfair to concentrate the burden of public interest freshwater advocacy on a smaller group of 

recreational anglers, especially when the task for the future is to engage in plan making processes 

that will be highly technical, reliant on expert resource that may reside in government, and less 

about “activism”. In interviews, some spoke of this as an unfunded mandate, noting that 80 percent 

of the work of Fish and Game is (at least for now) regarded as in the “public good”. That might be 

better described as a “partially funded” mandate, given the substantial overlap of interests. 

 

Also not entirely convincing is the Department’s argument that the Conservation Act itself devolves 

“the sports fishery component” of advocacy to Fish and Game. The Act provides that the Director-

General shall “advocate the conservation of aquatic life and freshwater fisheries generally”,419 which 

is a curiously directive duty when compared to the more general “function” for conservation 

advocacy in section 6(b). Nor does the wide scope of the Department’s section 6(b) advocacy 

function suggest that freshwater advocacy is something that should be deprioritised relative to the 

protection of indigenous and protected biodiversity. However, it remains that DOC cannot do 

everything, and prioritisations have to be made. 

 

We do not take a view on who is wrong and who is right. The more important point is that unilateral 

decisions about how broad advocacy functions are to be divvied up and left to others, without 

consideration of how the system is operating as a whole, creates risks for its overall integrity. For 

example, it might undermine the notion of integrated freshwater management – the idea of looking 

at waterways “from the mountain to the sea”. We heard in interviews that in the case of Pig Burn in 

Otago, Fish and Game, DOC and Ngāi Tahu advocated for te mana o te wai, but the Department 

withdrew once it felt there was adequate provision for indigenous species in the headwaters.420 

Advocacy was then left largely to the remaining parties. In the Southland freshwater plan, we 

understand that DOC also withdrew at a relatively early stage, having satisfied itself that indigenous 

biodiversity (and the water quality/flows needed to support it) would be adequately protected. 

 

DOC’s and Fish and Game’s overlapping statutory mandates to advocate for freshwater fisheries and 

their habitats – and, by extension, freshwater flows and quality – can cause tensions. This risks gaps 

appearing in the advocacy system, which may be exacerbated by the need for significant resource as 

freshwater plans roll out. It also raises questions about fairness, and where the costs of public 

interest advocacy should lie. 

 

There is also considerable overlap between the advocacy roles of DOC, the Conservation Authority 

and conservation boards. While only DOC has a specific function, the other bodies only have powers. 

We heard in interviews that it can be awkward for DOC to manage this interface where conservation 

boards choose to litigate as advocates for their own conservation interests, given that they are 

independent but also require departmental support. It can be unclear who should be involved in 

 
419 Under section 53 of the Conservation Act. 
420 Personal communication, 2022. 
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advocacy when local issues are in play that may not be a priority for the Department (or where 

ministerial interests lie elsewhere). 

 

In addition, there is an overlap between the functions of DOC and Fisheries New Zealand (a business 

unit of MPI responsible for regulating commercial fisheries). Although not focused on their advocacy 

roles specifically, EDS’s analysis in Conserving Nature is relevant:421 

 

DOC is responsible for eel habitat protection and regulation of commercial eel fishing in 

conservation areas, where it is prohibited without a concession.422 But commercial eel 

fishing is regulated by Fisheries New Zealand under the Fisheries Act. Eels have been 

introduced into the quota management system which allocates private rights in the harvest 

(individual transferrable quota) and sets a total allowable catch.  

 

The jurisdictional problems between the Fisheries Act and Conservation Act regimes were 

acknowledged during the indigenous freshwater fish reform process, with some areas of 

significant overlap between the two pieces of legislation being highlighted. This is because 

the ambit of the Fisheries Act is not limited to marine species but potentially applies to all 

“aquatic life” including freshwater fish.423 At the same time, DOC has powers … to manage 

indigenous freshwater fish. Between 2004 and 2011 DOC and MPI undertook a jurisdictional 

review of their respective roles in this area, but the issues remained unresolved.  

 

This adds an interesting dimension to the freshwater advocacy question. Fish and Game, despite 

representing the angling community, has (alongside NGOs) shouldered a significant part of the 

burden of habitat advocacy that benefits not only the public interest in conservation and in 

indigenous fish (represented by DOC) but also the commercial interests championed by Fisheries 

New Zealand.424 Indeed, a core environmental principle in the Fisheries Act is that “habitat of 

particular significance for fisheries management should be protected”, which encompasses both 

freshwater habitat for species like eels and estuarine habitats where contaminants from catchments 

(like sediment) can impact on spawning and feeding grounds.425 That provision outlines a principle, 

and is not necessarily limited to where Fisheries NZ actually has regulatory power to impose a 

sustainability measure under the Fisheries Act, suggesting that it provides a strong statutory 

advocacy mandate for action under the RMA.   

 

The overlapping mandates of DOC, the Conservation Authority and conservation boards can lead to 

confusion when it comes to determining who should be empowered (and resourced) to pursue 

 
421 D Koolen-Bourke and R Peart Conserving nature: Conservation reform issues paper (EDS, 2021) at 120. 
422 See <www.mpi.govt.nz/fishing-aquaculture/fisheries-management/freshwater-eelfisheries/> 
423 Fisheries Act 1996, s 2. 
424 “Championed” in the sense that the purpose of fish stock management is “to provide for the utilisation of 
fisheries resources while ensuring sustainability” which has been applied to mean maximising the sustainable 
yield. See G Severinsen, R Peart and others The breaking wave: Oceans reform in Aotearoa New Zealand 
(Environmental Defence Society, Auckland, 2022). 
425 Section 9(c). While this applies to setting sustainability measures under the Act (which can include 
restricting the areas in which fishing occurs but not what other activities occur in and around a waterway), the 
principle is a general one and gives a strong justification for MPI to be involved in advocacy where habitats of 
significant to commercial stocks are at risk. As a non-statutory department, there is nothing stopping MPI and 
its Minister from doing so. 
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different forms of advocacy. There also potential overlaps in freshwater advocacy mandates 

between DOC and Fish and Game on the one hand, and Fisheries NZ on the other.  

 

All of these overlaps matter by themselves (they can create gaps, inefficiencies and issues of equity 

and burden sharing).426 But the more systemic issue is that there is no meaningful mechanism by 

which the activities and resources of different advocates – whether statutory or civil society – can be 

coordinated and directed towards priority issues across the whole system, through agreement or 

even structured dialogue. 

 

Civil society organisations, as well as Māori concerned with te taiao broadly, can in specific cases 

provide a cross-cutting lens that busts the policy and regulatory silos that produce such overlaps 

(and conflicts) across government. For example, civil society was important in drawing together 

various interests in freshwater to create the Land and Water Forum, as well as the Tai Timu Tai Pari 

Seachange initiative for spatial planning in the Hauraki Gulf. EDS has pointed out that freshwater 

reforms under the RMA have been guilty of siloed thinking, paying little attention to protecting 

native species and instead focusing on water quality and economic development.427 Māori 

advocates, through the Iwi Leaders Group established as part of freshwater policy development, 

were also important in pushing back on the rigid scope set by policy makers in developing the NPS 

for Freshwater Management.428  

 

That said, overlapping advocacy interests are also prevalent within civil society itself. This is to be 

expected, as at no point has a “system” of NGOs been designed. It is not clear that this is a problem; 

private entities have their own priorities to pursue. There can also be strength in numbers. In 

interviews we heard that having more than one NGO involved in the Port Otago litigation (in which 

aspects of the Supreme Court’s King Salmon decision, concerned with strict bottom lines in the 

NZCPS, were challenged by a port company seeking to expand) bolstered the overall case.429  

 

However, to the extent that as a whole their advocacy performs a public service, it is worth 

considering how efficient NGO activities are. Our view from “inside the tent” is that duplication and 

inefficiency is a real risk, especially in a future where there will be many parallel processes into 

which NGOs will have to put resources. While groups like Forest and Bird, Greenpeace, WWF and 

EDS frequently work together (especially at a senior leadership level) and in some settings engage 

with government as a group, deeper cooperation is fairly ad hoc and opportunistic (eg in terms of 

litigation strategy and aligning campaigning with policy development). There is potential for 

organisations to play to their strengths and provide more consistent public messaging that aligns 

 
426 This also leaves an interesting area where DOC manages an introduced fishery (trout in Lake Taupo), and 

where Fish and Game therefore has an advocacy function that is disconnected from a management function. 

Who is the most appropriate body to advocate for freshwater health here in RMA/NBA processes where 

council plans (eg land use provisions) can impact on the fishery? 
427 D Koolen-Bourke and R Peart Conserving nature: Conservation reform issues paper (EDS, 2021) at 121. 
428 See D Koolen-Bourke and R Peart Science for policy: The role of science in the National Policy Statement for 

Freshwater Management (Environmental Defence Society, 2022). A particularly interesting example of 

overlapping mandates producing problems can be seen in the case of the Bryde’s Whale, which we described 

in our report on oceans reform, the Breaking Wave. If one entity assumes that responsibility for an issue lies 

elsewhere, there can be an assumption that it need not advocate for a solution (or put its own one in place). 

Civil society, with its broader advocacy lens, ended up providing the coordination necessary for action across 

government. 
429 Personal communication, 2022. 
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better with other avenues of influence (eg aligning public facing campaigns with litigation and 

conference themes). Rather than calling this a “failing”, it should be regarded as an ”opportunity” 

that could strengthen other suggestions made in Chapter 5. 

 

There is no meaningful mechanism by which the activities and resources of different advocates – 

whether statutory or civil society – can be coordinated and directed towards priority issues across 

the whole system, through agreement or even structured dialogue. 

 

4.9 There are substantial financial barriers to environmental advocacy 
 

Having a clear mandate and inclination to advocate will mean little in practice if there is insufficient 

resourcing to actually do it. This applies to statutory advocates, Māori advocates and civil society. 

 

A lack of resourcing is not universally problematic in the current system. It is not such an issue in 

“quiet” times where there are willing pro bono or reduced rate contributions to civil society and a 

willingness by government to fund public bodies like DOC. However, as foreshadowed in Chapter 3, 

a new system will place a significantly greater resourcing burden on environmental advocates. One 

interviewee stressed that where the system is in flux, and everything is being relitigated, this 

benefits those with the resources to shape it. At the moment, that is not a camp into which 

environmental advocates fall. 

 

Of course, funding for environmental advocacy is not, and cannot be, limitless. It would be wasteful 

to throw endless amounts of money and time into having an argument.430 However, overall, we 

consider the function underfunded, particularly where it is needed to fulfil a check and balance 

function rather than a community representative function.  

 

Advocacy can be very expensive. It is hard to quantify the cost of activities like lobbying, which 

happens behind the scenes and is seldom specifically itemised in budget lines. But legal proceedings 

are particularly resource intensive, where experienced counsel and the provision of evidence from 

expert witnesses can run into the many tens of thousands of dollars per case. The Minister for the 

Environment has also recently signalled that the new system will be “switched on” region by region 

as combined plans and regional spatial strategies are prepared and notified, but these will still 

overlap and attention will need to be in many places at once.  

 

It is impossible to accurately predict the cost of advocacy across all these settings, as it will depend 

on other things like the quality of decision-making (eg plans) and the adequacy of other checks and 

balances in the system (eg the role of the Ministry in auditing plans prior to notification). But it will 

be much more than business as usual. Some NGOs have estimated a need for $500,000 to fund 

effective advocacy for each freshwater plan under the RMA. That does not include costs associated 

with combined plans, regional spatial strategies, national direction and declaratory proceedings or 

judicial review under the NBA and SPA. 

 

Financial pressures on advocates may also be exacerbated by resourcing pressures faced by councils, 

Māori and commissioners making the actual decisions, as well as (potentially) the Environment 

Court. This makes the role of advocacy within those processes even more important, to ensure that 

corners are not cut by harried decision-makers. And we need to be mindful of other reform 

 
430 See the point further below, that there is too much advocacy in the current system. 
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processes underway (including the prospect of deep reform to the conservation system), and the 

potential for that to divert DOC resources away from its RMA advocacy function.431 As Guy Salmon 

has noted:432 

 

The historical experience of “overall balanced judgments” under the RMA is a sobering 

reminder of how intended plan outcomes can be undermined not just by political decision-

makers but by those performing judicial functions. To say this is not to impute ill intent; it is 

simply to acknowledge that, especially under pressures to make decisions faster, even 

judges can gradually be drawn into what seem like common-sense approaches that are later 

found to be at variance with the law. 

 

A new system will place existing environmental advocates under significant financial strain at a time 

when their check and balance function is more important than under business-as-usual settings. 

 

Against this backdrop, it is interesting to consider the financial position of existing environmental 

advocates. 

 

A spotlight on Department of Conservation funding 
 
In Conserving Nature, we looked at the fluctuating budget of the Department of Conservation as a 
whole, noting that it has faced long term constraints relative to its responsibilities (partly as a result 
of its origins in a period concerned with small government).433 We observed that budgetary 
allocations can vary significantly across electoral cycles, and that while DOC is currently in a boom 
phase, this is not projected to continue.   
 

 
431 See <www.doc.govt.nz/about-us/our-role/legislation/conservation-law-reform/> 
432 G Salmon A review of the potential role of fast-track consenting in the future resource management system 
(May 2022), at 12. 
433 Hansard records that “the establishment of this important new department is being undertaken at a time of 
financial austerity. As a result, the Department of Conservation will be a ‘no frills’ agency. In a time of less 
pressure on the public sector the Government would have liked to launch the department with a shopping list 
of new tasks to perform. This year the list will be short” (4 Marshall, New Zealand Parliamentary Debates, 
Conservation Bill, (second reading, 24 March), 479, 7976). In 1988, DOC was forced to borrow $11.5 million in 
order to make ends meet. 
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Figure 4.1: Changes in Department of Conservation and Vote Conservation budgets 2014/15-2023/24 
(Source: Department of Conservation) 
 
Advocacy is one role among many that has to be funded within the ebbs and flows of departmental 
budgets. Prioritisations have to be made, which is a driving force behind DOC’s advocacy strategy 
and focus areas. However, it is hard to discern funding for advocacy specifically in DOC’s current 
budget. It is a function that can get lost amongst many others, further highlighting difficulties with 
accountability mentioned earlier (there is no requirement to report specifically against the statutory 
advocacy function under section 6). For example, there is no mention of “advocacy” or RMA 
processes in the appropriations under Vote conservation 2022-2023 (whether budgeted or 
estimated for future years),434 suggesting this is a function to be met from core departmental 
funding rather than a ring-fenced budget item. In previous budgets there was an injection of funds 
to improve capacity and capability (including to support advocacy), but it is unclear in subsequent 
budgets how that capacity is actually being used. 
 
It is necessary to dig deeper. Interestingly, for earlier years there was a more specific budget line, 
although this subsumed both “RMA advocacy and coastal planning” (see Figure 4.2), effectively 
treating all RMA functions (decision-making and advocacy) as one category. 

 
2015  $               2,000    

2014  $        4,949,000    

2013  $        3,618,000    

2012  $        4,657,000    

2011  $        4,777,000    

2010  $        4,853,000    

2009  $        5,006,000    

 
434 See <www.treasury.govt.nz/sites/default/files/2022-06/est22-v8-conser.pdf> 
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2008  $        5,259,000    

2007  $        5,159,000    

2006  $        4,739,000    

2005  $        4,907,000    
 

Figure 4.2: DOC budget lines for advocacy and coastal planning functions under the RMA 

 

It is striking that in 2014, the Department allocated $4,949,000 for advocacy and coastal planning 

but, in 2015, only $2000. The explanation given was that: 

 

this is the third year of the Department’s programme to move resources from the previous 

functional basis to focus them on integrated management at priority sites. This programme 

is aimed at improving both operational effectiveness through targeting the highest priority 

work, and efficiency by undertaking multiple management actions at once on these sites, for 

example managing possums by combining possum and rat control at the site. This move 

affects resource allocations in Management of Natural Heritage, Management of 

Recreational Opportunities, and Conservation with the Community.  

 

In short, it became much more difficult to discern funding for “advocacy”, as it was melded with 

many other related functions. Its visibility was largely lost. 

 

Nevertheless, searching the Department’s annual reports for the words “advocate” and “advocacy” 

reveals some interesting trends. In recent times, the words were only mentioned in any meaningful 

sense from June 2018 onwards. A Labour-led government took power in October 2017, and it may 

be that, at that point, the language of environmental “advocacy” became more politically acceptable 

for a government department than previously.435 This was contemporaneous with a significant boost 

in overall funding, ramping up from 2017. Soon after, this resulted in 12 additional RMA roles being 

recruited to boost DOC’s RMA advocacy efforts436 and “reinvigoration of advocacy activity”.437 RMA 

statutory advocacy was specifically mentioned as “an important way to protect biodiversity values 

outside public conservation lands and waters – particularly for freshwater biodiversity, which occurs 

mainly on private land where there is limited legal protection”438 but the function went beyond this 

to include biosecurity (advocacy and behaviour change research to educate and encourage 

compliance with kauri dieback behaviours)439 and conservation (to advocate responsible visitor 

behaviour in our great outdoors).440 This is a semantic shift, but also reflects a shift in orientation 

from regulator and manager to conscious advocate.441 

 
435 Despite a clear statutory function using that language. This shows the gulf that can arise between what a 
statute says and reality. 
436 Department of Conservation Annual report (30 June 2020) at 18. 
437 Department of Conservation Annual report (30 June 2019).  
438 Department of Conservation Annual report (30 June 2019) at 39 
439 Department of Conservation Annual report (30 June 2019) at 39. 
440 Department of Conservation Annual report (30 June 2019) at 5. 
441 Significant funding through the Biodiversity 2018 programme has enabled DOC to increase its work under 
the RMA, including creating new roles to support the increased capacity to engage in RMA processes. This 
workstream is funded by the Biodiversity 2019 Programme, which provides $5.5 million over 4 years, with 
$379,000 released in 2018/19 (Department of Conservation Annual Report (30 June 2019), at 44). 
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The conservation funding system is also responsible for supporting the activities of other advocates 

such as the Conservation Authority and conservation boards. Unlike the Fish and Game model 

(revenue from licenses), here funding trickles down from the top, not up from the bottom. Thus 

Vote Conservation funding has implications for the capacity of other conservation advocates as well. 

Overall, future funding for the Department’s advocacy function is not sufficiently clear or certain to 

give assurance it will be able to fulfil its structural function in the system in coming years, and its 

fluctuations over time gives cause for concern about DOC’s consistency of presence in council and 

courtroom contexts. 

 

DOC’s advocacy budget has fluctuated over the years. As discussed earlier, part of this is down to the 

susceptibility of this function to political influence, as well as the imperative to prioritise other 

management functions across the Department. But it is also very difficult to discern how much has 

been spent on its section 6(b) function, especially in recent years. This is not reported on in a 

consistent way, with reporting and budgeting for advocacy melded with other functions. 

 

Advocacy expenditure is clearer in Fish and Game’s budget (see Figure 4.3). In some years this has 

approached almost one fifth of total expenditure (with revenue raised primarily from the sale of 

licenses),442 coinciding with a very active period litigating and campaigning on “dirty dairying”. 

Notably, most advocacy has been directed at freshwater policy and implementation processes, but 

(given the focus of the organisation on sports fish) this has been characterised as protection of fish 

habitat rather than freshwater quality and flows per se.  

 

Year ended 

Habitat 

Protection 

Public awareness 

advocacy Total advocacy 

Total F&G 

expenditure 

2021  $ 338,553   $               5,290   $           343,843   $      3,614,524  

2020  $ 180,485   $               6,874   $           187,359   $      3,708,842  

2019  $ 436,766   $               6,697   $           443,463   $      3,880,844  

2018  $ 745,431   $               4,862   $           750,293   $      3,992,889  

2017  $ 693,041   $               9,907   $           702,948   $      3,577,232  

2016  $ 550,299   $               8,583   $           558,882   $      3,458,119  

2015  $ 532,264   $             11,685   $           543,949   $      3,380,449  

 

Figure 4.3: Fish and Game expenditure on advocacy relative to total expenditure, 2015-2021. Note 

that habitat protection category includes Resource Management, Advocacy and Water Conservation 

Orders. 

 
442 Some revenue collected by Fish and Game, such as payment required for habitat stamps (required for valid 
hunting licenses under the New Zealand Game Bird Habitat Stamp Regulations 1993), is channelled directly 
into the Game Bird Habitat Trust, which is controlled by a Board and distributes funds for wetland restoration 
rather than supporting advocacy. The Wildlife Act 1953 (section 19A) requires a game bird habitat stamp be 
affixed to every licence to hunt or kill game. 
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We understand Fish and Game is preparing for significant advocacy in council and appellate 

processes over the coming years as freshwater plans roll out. However, while substantial resource is 

available to both regional and national Fish and Game councils, and it is raised from independent 

sources, it is likely to be stretched when applied across multiple processes like combined plans, 

regional spatial strategies and new national direction.443 Indeed, even under business as usual, the 

Conservation Authority noted as far back as 2011 that:444 

 

Advocacy for, and expert evidence about, the protection of ecosystem services and in-

stream values of regionally and locally significant rivers is increasingly being led by Fish and 

Game, voluntary organisations such as Whitewater New Zealand, Forest and Bird, and 

interested citizens. The full load of advocacy work on behalf of the public is beyond the 

capacity of these groups.  

 

Furthermore, the nature of Fish and Game gives rise to some interesting questions about future 

advocacy funding. For one, although its overall funding has remained fairly consistent, the 

proportion dedicated to advocacy has fluctuated. That is not necessarily an indicator of the 

effectiveness of Fish and Game’s advocacy, but it may indicate that overall advocacy effort at the 

national level ebbs and flows with changes in priorities within the organisation (see earlier). As is the 

case with DOC, Fish and Game’s leadership needs to weigh investment in advocacy against funding 

the organisation’s other functions which may have varying resource needs between years. 

 

Moreover, Fish and Game’s independent funding base is not without its own challenges. As the 

recent review of the organisation pointed out, this relies on continuation of public enthusiasm for 

angling and hunting, which is by no means guaranteed in the future.445 Participation has declined in 

recent years. And while the review recommended building the license holder base (and work is 

ongoing in this space), this ultimately relies on factors beyond Fish and Game’s control. It may also 

cause tensions within the organisation (more license holders could mean greater competition for the 

resource, which could be perceived as diluting the value to existing license holders)446 and beyond 

(pressure to expand introduced species into other waterways to meet demand could conflict with 

other environmental priorities, including removal of game fish from some places). And, of course, 

there are issues of equity: why should anglers and hunters be expected to pay for basic levels of 

freshwater quality? And what happens if a critical mass chooses to direct their advocate’s budget 

elsewhere? 

 

Fish and Game raises funds from independent sources and is not dependent on government funding 

to advocate. This has been crucial for freshwater advocacy. However, adequacy of funding for 

freshwater advocacy is dependent on many factors, such as public interest in sports fishing (and 

willingness to buy licenses), the priorities of regional Fish and Game councils when allocating funding 

to different functions, and the increasing cost of advocacy relative to available funds (a pinch point 

when multiple freshwater and combined plans are coming down the pipeline). 

 

 
443 Personal communication, 2022. 
444 New Zealand Conservation Authority Protecting New Zealand’s rivers (2011) at 10. 
445 Review of the governance of Fish and Game New Zealand and the regional fish and game councils (February 
2021). 
446 Review of the governance of Fish and Game New Zealand and the regional fish and game councils (February 
2021). 
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Civil society advocates will also face funding challenges. Most groups are small and reliant on 

individual unpaid effort or assistance through mechanisms like the ELA Fund once processes reach a 

judicial setting, and there are relatively few dedicated, paid environmental NGOs active in New 

Zealand. In interviews with civil society, we heard that “we simply don’t have the resources to 

engage in 14 freshwater plans, 14 regional spatial strategies, and 14 NBA plans”. Some advocates, 

such as WWF New Zealand and Greenpeace Aotearoa, need to split their attention between 

advocacy on the international and domestic stages, while others like Forest and Bird and EDS need 

to split resources between advocacy and other functions (eg managing reserves and running 

conferences) further stretching their capacity. 

 

Forest and Bird is reliant on donations and bequests (comprising almost 80 percent of group447 

income in 2018).448 Its total annual group expenditure has hovered around $6-9 million over the past 

few years.449 In the organisation’s reporting, conservation expenditure is broken down across 

domains (climate, freshwater, terrestrial etc), making it hard to discern overall investment in 

advocacy specifically (eg RMA processes and litigation) as opposed to conservation work relating to 

land owned and managed by the society. However, the ELA Fund (see below) has formed another 

significant resource for Forest and Bird, which is paid directly to legal counsel and expert witnesses 

rather than the applicant itself. 

 

Greenpeace Aotearoa is also reliant on donations, grants and bequests, comprising almost all of its 

$11 million of total revenue in 2021. The organisation’s primary mission can be regarded as 

environmental advocacy in the form of public facing campaigns. As a matter of policy and to 

maintain its independence, Greenpeace does not accept resourcing from corporate or government 

sources (including the ELA Fund).  

 

EDS’s annual expenditure is smaller, hovering around the $1 million mark in recent years. Most of 

this is accounted for by conferences and events (where commensurate income is generated), and 

salaries of policy staff. An in-house solicitor is employed to manage the litigation programme, but 

this part of the organisation’s advocacy function is heavily reliant on pro bono or reduced rates 

assistance from legal counsel and expert witnesses. It is a lean model. EDS has also received 

significant support from the ELA Fund to support litigation, but revenue is largely raised from 

conferences, donations and project-based funding (from a mix of public interest funders, like the 

New Zealand Law Foundation and Michael and Suzanne Borrin Foundation, government and other 

funders) for policy work. Other civil society organisations operate on a smaller scale still and have 

less of a consistent presence in legal proceedings.450 

 

Māori also have variable resource available for advocacy in RMA processes (notably legal 

representation), to some extent dependent on whether settlement has been reached with the 

Crown. This creates not only constraints on involvement, but also inequities across iwi and hapū.  

 

A spotlight on the budgets of civil society environmental advocates in the United Kingdom 

 

 
447 Comprising the national office and regional branches. 
448 Membership, grants and sponsorship comprise most of the rest. 
449 In 2018, this figure comprised just under 19 percent of expenditure (See Royal Forest and Bird Protection 
Society Annual Report 2018). 
450 See Chapter 3. 
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While its population is much larger,451 the United Kingdom is geographically similar to Aotearoa New 

Zealand, and the revenue of civil society environmental advocates there is striking by contrast.  

In the 2020-2021 financial year, the income of core environmental groups452 in the United Kingdom 

was as set out below. Not all of this was for advocacy activity (which is a loosely defined term 

anyway), but it shows the scale of the organisations that are capable of mobilising resources for this 

function. In practice, NGOs have devoted considerable effort to environmental advocacy in recent 

years as Brexit has unfolded and the country has needed to reform its environmental laws in a 

fundamental way.453 

 

The Royal Society for the Protection of Birds454 

• Total income: £117,865,000 (100% funded by donations and legacies) 

• Total expenditure: £121,618,000 

 

The National Trust:455 

• Total income: £507,661,000 (13% donations and legacies; 76% charitable activities; 11% 

other, trading activities and investments) 

• Total expenditure: £514,543,000 

 

WWF:456 

• Total income: £84,359,000 (88% donations and legacies; 4% charitable activities; 9% trading 

activities and investments) 

• Total expenditure: £82,613,000 

 

Campaign to Protect Rural England:457 

• Total income: £3,311,000 (98% donations; 2% trading activities and investments) 

• Total expenditure: £5,764,000 

 

Client Earth:458 

• Total income: £20,790,707 (22% donations and legacies; 67% charitable activities; 11% 

other, trading activities and investments) 

• Total expenditure: £16,850,235 

 

Friends of the Earth:459 

• Total income: £15,958,076 (78% donations and legacies; 2% charitable activities; 19% 

trading activities and investments) 

•  Total expenditure: £14,494,449 

 

 
451 67 million as of 2020. 
452 Some are concerned not just with pure “environmental” issues, but also issues to do with heritage and 
cultural landscape. However, they are all members of the “Greener UK” coalition (see the spotlight further 
below). 
453 Culminating in a new Environment Act 2021. 
454 <https://register-of-charities.charitycommission.gov.uk/charity-search/-/charity-details/207076> 
455 <https://register-of-charities.charitycommission.gov.uk/charity-search/-/charity-details/205846> 
456 <https://register-of-charities.charitycommission.gov.uk/charity-search/-/charity-details/3968381> 
457 <https://register-of-charities.charitycommission.gov.uk/charity-search/-/charity-details/3987510> 
458 <https://register-of-charities.charitycommission.gov.uk/charity-search/-/charity-details/1053988> 
459 <https://register-of-charities.charitycommission.gov.uk/charity-search/-/charity-details/281681> 
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Greenpeace:460 

• Total income: £10,609,674 (81% donations and legacies, 19% other trading activities and 

investments) 

• Total expenditure: £10,591,940 

 

Marine Conservation Society:461  

• Total income: £4,253,632 (80% donations and legacies; 15% charitable activities; 6% other, 

trading activities and investments) 

• Total expenditure: £4,153,529 

 

Woodland Trust:462 

• Total income: £87,485,000 (71% donations and legacies; 15% charitable activities; 14% 

trading activities and investments)  

• Total expenditure: £70,147,000 

 

The Wildfowl and Wetlands Trust:463 

• Total income: £20,872,000 (37% donations and legacies; 55% charitable activities; 8% other 

trading activities and investments) 

• Total expenditure: £20,375,000 

 

A spotlight on the Environmental Legal Assistance Fund 

 

Some funding is currently available to not-for-profit groups in Aotearoa New Zealand through the 

ELA Fund. The purpose of the Fund is to enable advocacy for an environmental issue of public 

interest in the Environment Court or before boards of inquiry. Eligible groups include iwi and hapū, 

incorporated societies and community groups. An independent advisory panel, appointed by the 

Minister for the Environment, makes recommendations to the Ministry for the Environment 

according to statutory criteria, which then makes the final decision on whether to fund an 

application. It appears that the majority of applications are approved, although many have been 

declined over the years.464 

 

We consider that the criteria (primary criteria which are mandatory, and secondary criteria which 

may be taken into account) by which applications are assessed are reasonably robust and do not 

themselves pose a problem. These include whether an application: 

 

• relates to or raises nationally or regionally important matters or issues  

• relates to the relationship of Māori and their culture and traditions with their ancestral lands, 

water, sites, waahi tapu, and other taonga 

• has the potential to create useful case law 

• has the potential to improve the administration and efficiency of the relevant resource 

management Act/environmental legislation 

 
460 <https://register-of-charities.charitycommission.gov.uk/charity-search/-/charity-details/284934> 
461 <https://register-of-charities.charitycommission.gov.uk/charity-search/-/charity-details/1004005> 
462 <https://register-of-charities.charitycommission.gov.uk/charity-search/-/charity-details/294344> 
463 <https://register-of-charities.charitycommission.gov.uk/charity-search/-/charity-details/1030884> 
464 See <www.environment.govt.nz/what-you-can-do/funding/environmental-legal-assistance-fund/> 
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• involves issues of national or regional importance that will not be addressed in full before a 

relevant court or a board of inquiry or hearing authority without the expert evidence provided 

by the group 

• there is a degree of collaboration undertaken or proposed to be undertaken by the funding 

applicant with other parties in the case 

 

The Panel can also take into account (among other things) the commitment of the applicant to the 

cause, whether the case relates to Māori undertaking resource management/environmental duties, 

whether the group is open to mediation, whether there is likely to be an imbalance between the 

quality of evidence and case management between the parties due to a lack of financial resources, 

and whether the case improves the efficiency and effectiveness of policy and planning instruments. 

 

However, the Fund has serious issues when viewed in the context of coming waves of legal 

proceedings (14 freshwater plans, 14 NBA combined plans, model plans, new national direction and 

regional spatial strategies). It is limited in quantum (with a total annual budget of $600,000 and 

maximum amount per application of $50,000) and is not available to individuals. We do not consider 

it to be anywhere near sufficient to cover impending legal proceedings, a conclusion echoed by 

counsel with whom we had discussions (some calling its quantum “ridiculous” and “totally 

inadequate”). Despite inflation, the Fund has actually reduced from $800,000 per annum in the early 

2010s and Vote Environment anticipates no increase over the coming years. In interviews with 

community groups we heard that, while useful, the small quantum of environmental legal aid has 

restricted what groups have been able to do. For example, once the initial funding has been 

exhausted, groups have limited ability to follow up (eg through further appeal). 

 

In addition to issues with quantum, the Fund does not assist with advocacy in first instance council 

hearings (unless merits appeals are excluded). Such early-stage hearings can be crucial in shaping 

outcomes and also serve to narrow the scope of any subsequent appeals, thereby saving time and 

resource at later stages. This is also a confusing gateway, given that it is impossible to say whether 

merits appeals are or are not available under the freshwater planning process (or, likely, NBA 

combined plan processes) until a council determines whether it accepts or rejects the 

recommendations of an independent panel. If one waits to find out, the ability to advocate may be 

lost. And ELA funding is not available for litigation in the higher courts that has not already gone 

through the Environment Court, putting a whole range of proceedings (including judicial review 

under legislation where merits appeals are not available)465 out of reach to impecunious public 

interest litigants. 

 

Moreover, only external counsel and experts can be engaged (somewhat incongruously, given that 

the Fund is directed at incorporated organisations, who are more likely to have some “in house” 

capacity than individuals), and they can be engaged only after proceedings have been filed. 

 

More conceptually, the Fund is designed to respond to community concerns on a case-by-case basis, 

rather than be strategic. It is not an effective mechanism, therefore, for establishing what the most 

significant issues are and allocating the overall advocacy resource accordingly. 

 

As mentioned earlier in this chapter, the ELA Fund also leads a precarious existence. Its role in 

supporting advocates as a check and balance in the system can sometimes be underappreciated, and 

 
465 Such as under the Fisheries Act 1996. 
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it is ultimately (as a non-statutory fund) able to be changed without a great deal of introspection or 

process. It does not really form part of the fabric of the system. This is, perhaps, not surprising. The 

origins of the Fund are political rather than a matter of conscious system design, being a concession 

made to the Green Party following the 1999 election rather than a feature of the law reform process 

in 1991. The Greens were not part of the formal governing coalition between Labour and the 

Alliance, but agreed to support the government on confidence and supply in return for input into the 

budget and legislation. In 2000, the party negotiated a $15 million ‘green’ package in the 

government’s first budget, including legal aid and other assistance for environmental organisations.  

 

Since then, this Fund has ebbed and flowed on the tides of political enthusiasm for environmental 

opposition. A pivotal moment was in 2016. Prior to this, applications were considered by an 

independent board, which made recommendations to the Secretary for the Environment as final 

decision-maker. However, in 2016 the delegation to the Secretary was revoked, with applications 

subsequently decided on by the Minister for the Environment directly. 

 

In response to this change, environmental lawyer Simon Berry queried, "what is the rationale for the 

Minister making this decision rather than an independent official? It clearly represents the continued 

aggregation of power by the Minister for the Environment (whoever that may be) and, depending on 

how the power is exercised, a potential further erosion of access to justice in the RMA context.”466 

 

In addition to the Minister taking over the decision-making role for the ELA, new criteria were added 

to require the panel to take into account whether granting the money will "contribute to impeding 

or delaying the ability of people and communities to provide for their social, economic and cultural 

well-being in relation to important needs, including employment, housing and infrastructure." This 

was all in the context of ELA funding being used by community groups to challenge projects that 

government agencies were promoting, including the Ruataniwha Dam in Hawkes Bay, the Basin 

Reserve Flyover in Wellington and the Three Kings housing development in Auckland.467 

 

Sally Gepp, who at the time was a lawyer for Forest and Bird, was concerned about the new criterion 

referring to delaying or impeding development. She explained, “it is hard to imagine an Environment 

Court case that does not delay or impede the project it relates to. That is the nature of the RMA 

process, which relies in part on public input to identify and test environmental impacts. This change 

will further reduce environmental groups’ ability to participate in RMA processes on anything close 

to a level playing field”.468 Green MP Eugenie Sage was more direct in her reaction to the changes: 

"this is a deliberate political intervention to prevent NGOs from being involved in controversial 

cases". She described it as a "vindictive" move after a residents' group delayed the Three Kings 

Housing development in Auckland.469  

 
466 Berry Simons “Concerns raised over Minister’s control of ELA Fund” (21 October 2016), available at <www. 
berrysimons.co.nz/updates/concerns-raised-over-ministers-control-ela-fund/> 
467 H Cooke “Quiet change to public fund for environmental legal challenges” Stuff, 4 July 2017, available at < 
www.stuff.co.nz/national/politics/94323541/quiet-change-to-public-fund-for-environmental-legal-challenges> 
468 Resource Management Law Association ”New criteria for accessing Environmental Legal Assistance Fund” 5 
July 2017, available at <www.rmla.org.nz/2017/07/05/new-criteria-for-accessing-environmental-legal-
assistance-fund/> 
469 H Cooke “Quiet change to public fund for environmental legal challenges” Stuff, 4 July 2017, available at 
<www.stuff.co.nz/national/politics/94323541/quiet-change-to-public-fund-for-environmental-legal-
challenges> 
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Then Environment Minister Nick Smith responded via the media that the changes were not a direct 

response to issues with the Three Kings development, but that community groups challenging new 

housing and infrastructure projects was a factor. "I make no apologies about being frustrated that 

the Three Kings project – which involved 3500 homes – was effectively delayed for five years as a 

result of multiple challenges to the High Court and Environmental Court," Smith said. "The 

Government doesn't want to be spending taxpayer money to impede new housing on one 

hand, while the other hand is trying to get more houses and transport infrastructure built."470 

 

While decision-making authority over the ELA Fund has since been returned to the Ministry, the saga 

is a cautionary tale of the risks of allowing the lines to be blurred between “government money” and 

“public funding” (which covers various things, including the judiciary and salaries of opposition MPs). 

Political control over funding can have significant risks when it comes to public interest advocacy, 

especially if it challenges government priorities, and challenging those priorities if they diverge from 

statutory tests is the point of having a check and balance. Indeed, we heard in interviews that the 

value of an organisation like Fish and Game lies in the relationship between: (1) its strong access to 

decision-making processes as “part” of government, and (2) its independence to challenge or oppose 

government (including its independent source of funding that allows it to do so in practice). 

 

Civil society faces significant funding constraints when it comes to future advocacy under the RMA 

and NBA. This is partly due to small overall NGO budgets, but also because a significant source of 

support (the ELA Fund) has a number of significant structural weaknesses which means it is not 

positioned to support the scale of advocacy required for freshwater plans and new processes 

envisaged under the NBA and SPA. The ELA Fund occupies a fragile, non-statutory space in the 

system, and is susceptible to political interference despite its importance in supporting a 

fundamental check and balance in environmental decision-making by councils and others. 

 

4.10 There are other issues with how environmental advocacy is funded 
 

It is not just the amount of funding that is an issue for environmental advocacy. Unpredictability in 

funding is also important for both statutory advocates and civil society. A boom-and-bust cycle can 

undermine advocacy functions by hampering the strategic, long-term planning needed to respond to 

environmental issues that usually play out over the long-term.471 It can also take time to build up in 

house legal capacity (an organisation cannot simply shed and then recruit skilled staff instantly). That 

may be less of a concern for entities like Fish and Game, which have independent funding based on 

contributions from resource users that are reasonably predictable and have persisted despite shocks 

in the system, as well as a number of experienced staff who have been with the organisation for 

many years. 

 

 
470 H Cooke “Quiet change to public fund for environmental legal challenges” Stuff, 4 July 2017, available at 
<www.stuff.co.nz/national/politics/94323541/quiet-change-to-public-fund-for-environmental-legal-
challenges> 
471 “To put the additional funding to its best use, complex decisions must be made carefully, thoroughly and 

strategically. The collapse cycle reduces an institution’s ability to respond in this manner” (D Koolen-Bourke 

and R Peart Conserving nature: Conservation reform issues paper (EDS, 2021)).  
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However, it is a significant risk for DOC (see above). Here, fluctuating political priorities and pork-

barrel politics mean that flows of money through the budget process can be haphazard. It is also 

true for civil society advocates. WWF New Zealand, for example, has recently had to shed a 

significant amount of its staff and reduce its activities due to a budgetary decline. Funding for civil 

society policy work can also ebb and flow depending on the government priorities of the day. And 

although the Borrin Foundation has stepped into the breach by expanding its criteria to include 

projects with an environmental focus, the Law Foundation has gone into recess which may see large 

scale independent funding for environmental policy and law reform projects (such as those laying 

some of the groundwork of the current resource management reforms) diminished.472 Moreover, 

fundraising activity for advocates can be impacted by shocks like Covid-19 and associated lockdowns 

(cutting off fundraising efforts on the street). Tensions between civil society organisations can 

deepen when resources are tight, especially where similar funding models mean they vie for the 

same sources of revenue. That can affect working relationships, and overall effectiveness of the 

sector.  

 

Unpredictability and variability in funding for advocates, not just overall quantum, can be a barrier to 

effective long-term planning for advocacy both for statutory and civil society entities. The 

hibernation of the New Zealand Law Foundation removes an important source of funding for 

independent public interest policy and law reform work, rendering that function more reliant on the 

ups and downs of government support.  

 

Aside from issues with funding predictability, there is also the question of who pays for 

environmental advocacy. We have raised this already when it comes to Fish and Game. The mantle 

taken up by this organisation in the freshwater space means the cost of much (although by no 

means all) public interest advocacy is in reality being visited upon not just a statutory entity 

representing the public interest, but rather onto a much narrower group of people who fund it 

(license holders). A user pays system for sector advocacy is one thing, but freshwater advocacy has 

significant positive externalities that are enjoyed by all New Zealanders, not just anglers. 473 Inequity 

can be even more pronounced when it comes to civil society not-for-profit groups. Here, it is 

arguable that the cost of core public interest advocacy (notably litigation) should be spread across 

taxpayers like other public services and structural checks and balances in the system (see Chapter 2), 

so it is problematic that much of its burden in practice falls on impecunious private organisations 

and pro bono contributions from technical experts. 

 

But we can go further. Should advocacy always be a service for the taxpayer to fund? A more 

philosophical point is that many environmental advocates are being funded by those who have (at 

least proportionally) contributed less to the issues that statutory processes are now seeking to 

remedy (eg freshwater pollution) than their opponents in legal and policy processes. Arguably this is 

a problem of equity even when it comes to taxpayer funded advocates like DOC (why should the 

public bear the cost of preventing or remedying pollution caused by private parties, or of generating 

the information upon which those outcomes depend?). There is a case for the funding of public 

 
472 See the spotlight on the Law Foundation in Chapter 3. 
473 It is not unreasonable to expect some public interest quid pro quo (ie freshwater advocacy) from those who 
use public resources like waterways to catch sports fish. However, there is a problem of equity in that many 
other users do not provide a return to the public for the privilege of using resources like freshwater, or for the 
impacts they have on other users. 
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interest counterarguments, to robustly test development proposals, to be regarded simply as the 

cost of doing business if the law itself does not provide a clear answer. One interviewee said:474 

 

As a resident of Canterbury, where 99.5% of indigenous vegetation has been removed, and 
waterways are … undrinkable, unswimmable, and potentially amplifying blue baby rates, 
why should I have to pay anything towards breathing life back into those things, where 
those industries who are making profits [from it] do not? 

 

It is a compelling point. Should a future system embrace the polluter pays principle and, if so, what 

should the polluter pay for? It is interesting that the Ministry for the Environment has estimated the 

process costs of the RMA as a whole (not just advocacy) as being around $1.2 billion a year, with 

around two thirds of this cost being faced by users (applicants and submitters) and the rest by  

Government (local and central).475 Yet both taxpayers and ratepayers are likely to face higher costs 

in a new system (said to be more than offset by savings to the private sector). This represents a 

“shift in 'who pays' for the [resource management] system from private users to the public sector", 

and is said in the Ministry’s regulatory impact assessment on resource management reforms to 

be:476  

 

appropriate, given the public good benefits generated by a well-functioning RM system … 

accrue to all New Zealanders, including future generations. 

 

We are not convinced that such a shift is appropriate in light of the polluter pays principle. But 

setting aside such philosophical points, policy makers need to bear in mind that the “private” users 

to whom savings need to be made also include civil society. An equitable shift from private to public 

funding therefore needs to encompass greater public resourcing for advocacy and not just savings to 

industry (and potentially polluters). 

 

The costs and benefits of environmental advocacy are not equitably distributed across the system, 

notably in that seldom does the polluter or user pay for their impacts. Without robust funding 

support to both public and private advocates, inequities in who pays risk growing even larger in a 

future system.  

 

Financial incentives for environmental advocacy are not just about funding. The financial risk of 

advocating is also a significant factor. In particular, there is the risk of a chilling effect being 

produced by significant costs awards if litigation is unsuccessful. Even the ability of the courts to 

require undertakings as to damages or security for costs, and the power to make a costs award 

against an unsuccessful party, can be a disincentive for an individual or group to become involved in 

court level proceedings in the first place. It makes it hard for a prospective litigant to quantify the 

potential costs of litigating in advance, and this has a disproportionate impact on the less well-

resourced (especially those unable to access the limited resources of the ELA Fund). As one 

commentator has explained:477 

 
474 Personal communication, 2022. 
475 See <www.nzherald.co.nz/business/rma-reform-new-planning-system-will-move-cost-of-planning-from-
private-to-public-sector/PS7EN33O4IHBAJYZBFVX2WFGPU/> 
476 See also <www.nzherald.co.nz/business/rma-reform-new-planning-system-will-move-cost-of-planning-
from-private-to-public-sector/PS7EN33O4IHBAJYZBFVX2WFGPU/> 
477 See <www.minterellison.co.nz/our-view/local-authoritys-rma-plan-not-sufficient-protection-from-costs-
order> 
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In Wellington City Council v Aitchison [2018] NZHC 21, Council argued that it should not be 

made subject to a High Court costs order because the proceedings “concerned a matter of 

public interest” and they “acted reasonably in the conduct of the proceeding”… The High 

Court held that the litigation in question was not “a matter of public interest” … [and] to rely 

on High Court Rule 14.7(e) a party would need to show that there was “a broad public 

interest” served by having the meaning of particular legislation determined… [and] even if 

the litigation had related to “a matter of public interest” it would have decided to award 

costs. This was in part because it was satisfied that the private parties that took the original 

declaration proceedings “ought not to bear any cost burden” and in part because the public 

interest protection from costs is only rarely applied to the costs of appeals. 

 

That case was about a council bearing costs, rather than civil society (although councils are 

ultimately funded by communities through rates), and that fact had some impact. But while the 

judiciary takes a great deal of care on this front, and costs awards can act as a positive disincentive 

to frivolous or vexatious litigation, it still has potential to act as a barrier to meritorious actions. 

Well-resourced parties, on the other hand, can more afford to use legal processes in a strategic way 

to wear down others, and simply absorb cost awards if made against them. Added to this, even if it 

funds some litigation costs, the ELA Fund does not cover costs awards, leaving risk on the table. Nor 

(despite “representing the public interest” being a core gateway to accessing the Fund in the first 

place) does the fact that ELA funding has been provided automatically protect litigants against costs 

awards. The Supreme Court has said that NGOs bringing a well-ordered case should not be subject 

to costs awards (even if unsuccessful), but there remains some uncertainty and risk. 

 

Despite the courts taking a great deal of care, the prospect of costs awards against environmental 

advocates still risks having a chilling effect on those seeking public interest outcomes. 

 

4.11 Environmental advocates suffer from an “inequality of arms”  
 

The relative resourcing available to interest groups who may come into conflict with environmental 

advocates478 is also just as significant as the financial constraints on environmental advocates 

themselves. Some of these are peak industry bodies who represent an entire sector and are active in 

policy development and legal proceedings on a national scale, bringing significant economies of 

scale. Others, such as urban development companies, may be more focused at place but still have 

considerable resources. 

 

Setting aside questions of which argument is the “right” one, there is a significant asymmetry in the 

capacity to make an argument. For example, Dairy NZ’s total revenue in the 2020-21 financial year 

was around $86 million.479 Although by no means all of that goes into advocacy activities (or 

advocacy in settings where there is an environmental component),480 the organisation has deep 

pockets in which to dip when deemed in the interests of stakeholders (including in legal 

proceedings). And while advocacy is not split out as a separate budget line in its annual report, many 

 
478 This is not to imply that conflict is always the case. To some extent, shifts in consumer preferences and 
social license means that industry bodies are being directed towards greater sustainability. 
479 See <www.dairynz.co.nz/media/5794767/dairynz-annual-report-2020-21.pdf> at 59. 
480 A lot, for example, is used for research and development and support services to farmers. 
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costed projects mention advocacy as a core component.481 Beef and Lamb NZ’s total revenue in that 

same year was over $30 million, with over $4 million spent to “advocate on policy issues on behalf of 

farmers and increase public understanding and support for farmers.”482 That alone is comparable to 

DOC’s annual RMA coastal planning and advocacy budget over much of the past decade,483 and also 

surpasses the Parliamentary Commissioner’s entire budget in 2020-2021.484 In 2021-2022 Port Otago 

Ltd posted a profit of $70.5 million.485 Bathurst Resources’ profit for 2021 was $66 million.486 

Fletcher Building in 2022 posted net revenue of $432 million.487 And annual revenue from Talley’s 

Group, with operations in commercial fishing, meat, dairying and other food processing and 

transport, is around $4 billion.488 One interviewee noted that although NGOs might coordinate their 

resources to tackle the freshwater planning challenge, the inescapable reality is that this will pale in 

comparison to “the $100 million in industry funding”. 

 

As mentioned already in Chapter 2, this is certainly not to suggest that business is “anti-

environment”. There has been a shift in recent times, partly based on increasing consumer and 

public awareness and a desire by many businesses to do the right thing by the environment. Some 

are active in supporting environmental advocates, especially where environmental credentials are 

core to corporate branding.489 Shareholders are increasingly demanding environmental 

performance, and international markets are becoming more discerning.490 However, there is still 

frequently corporate opposition – in both the primary and development sectors – to regulatory 

controls and the speed of transition, even if environmental issues and the need for some kind of 

action is recognised.  

 

The figures mentioned above are eye opening when compared to the budgets of civil society 

advocates and the support available through the highly constrained and politically fragile ELA Fund 

(recall its quantum of $600,000 per year across all public interest environmental litigants, to a 

maximum of $50,000 per organisation and not available for first instance hearings or individuals). 

They are even more concerning when seen in light of the fragility of DOC’s advocacy budget over 

time and the potential for this function to be politically influenced, and reliance on the freshwater 

advocacy of an organisation (Fish and Game) that, while effective, has recreational rather than 

broader environmental interests at its heart. And while Māori are to some extent represented within 

sector groups, and have significant economic interests of their own when it comes to land 

development, farming and the seafood sector, resource for non-corporate iwi and hapū advocacy is 

limited compared to corporate entities. That is particularly the case for those who have not settled 

with the Crown, and is especially problematic given the exponentially increasing expectations on 

Māori to engage as partners across the board. 

 

 
481 See <www.dairynz.co.nz/media/5794767/dairynz-annual-report-2020-21.pdf> 
482 See <beeflambnz.com/sites/default/files/content-pages/B%2BLNZ-Annual-Report-2021.pdf> at 35. 
483 At least the years in which it was reported in this manner – see the discussion earlier. 
484 Approximately $3.7 million. 
485 https://www.portotago.co.nz/news/port-otago-posts-another-solid-result/ 
486 https://bathurst.co.nz/assets/reports/2021-10-29-2021-annual-report.pdf 
487 https://fletcherbuilding.com/assets/4-investor-centre/annual-reports/2022-annual-report.pdf 
488 https://www.nbr.co.nz/talley-family-10/ 
489 For example, a number of corporate sponsors of Forest and Bird. 
490 Food giant Nestlé Global aims to source 50 percent of its ingredients from regenerative agriculture by 
2030 while McDonald's has set a global goal to decarbonise its operations with a target of net-zero by 2050. 
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The effort involved in raising funds for advocacy is also relevant, especially when it comes to peak 

bodies for the primary sector. For example, Dairy NZ has a relatively predictable core revenue 

stream. This takes the form of a levy on all dairy farmers (who supply to a dairy company), set as a 

proportion of milk solids (currently set at 3.6 cents per kilogram).491 Whether to continue this is 

voted on via a farmer referendum every six years,492 but contributions, being a levy, from that point 

are mandatory. Indeed, legislation – the Commodity Levies Act 1990 and associated regulations – 

provide for this to be paid (with levies collected downstream via dairy companies such as 

Fonterra).493 A similar legislative basis (commodity levies) underpins revenue for other peak primary 

industry bodies. Advocacy is a significant, albeit by no means the only, part of how such levies are 

spent.494 Civil society environmental groups do not have comparably secure and predictable funding 

mechanisms. 

 

There is a significant “inequality of arms” when it comes to the relative funding and resources 

available to industry and environmental groups. 

 

On the topic of funding, we also note that the government has set aside a substantial pot of money 

for “implementation” of resource management reforms. However, it remains opaque as to how this 

is to be used, and if any of it is intended to support the advocacy function specifically. Emphasis has 

been placed on the $150 million per annum of savings anticipated to be accrued to the private 

sector (partly by making decisions more efficient by front-loading issues through planning rather 

than consenting, but at the same time shifting some of the overall costs of doing that to taxpayers 

and ratepayers, who fund the planning process). And there has been specific funding of $5 million 

per annum earmarked to support Māori involvement. What we have seen much less of is clear 

recognition of the need to support statutory advocates like DOC beyond business as usual funding, 

or non-governmental advocates. Alongside a business as usual approach to the ELA Fund, 

parliamentary appropriations for resource management reform are generic budget items and do not 

ring-fence specific amounts for advocacy.495 

 

Government funding for reforms does not signal any secure funding for advocacy beyond a business 

as usual DOC budget and generic money for “implementation” (which we understand is intended 

largely to support councils and iwi in their statutory roles). 

 

4.12 Resourcing constraints on environmental advocates go beyond purely financial 

ones 
 

 
491 This provides the bulk of the organisation’s revenue (around $70 million in 2020-2021, out of total revenue 
of $86 million). See <www.dairynz.co.nz/about-us/how-we-
operate/investment/#:~:text=The%20Milksolids%20Levy,the%20Commodity%20Levies%20Act%201990.> 
492 The DairyNZ Board reviews the rate annually based on future investment requirements. 
493 Including $55 million from Fonterra in 2021. 
494 For example, it is said on the DairyNZ website that the levy has allowed the organisation “to influence the 
Zero Carbon Bill by splitting out animal methane for separate consideration. The amount of money saved by 
dairy farmers in reduced compliance costs and direct tax as a result of DairyNZ scientific evidence has been 
estimated to be in the magnitude of 99 times the investment” (see <www.dairynz.co.nz/about-us/how-we-
operate/investment/#:~:text=The%20Milksolids%20Levy,the%20Commodity%20Levies%20Act%201990.>) 
495 See Estimates of Appropriations 2022/23 - Natural Resources Sector, B.5 Vol.8, at 137 (available at 
https://www.treasury.govt.nz/sites/default/files/2022-06/est22-v8-envir.pdf). 
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Not all resourcing constraints on environmental advocacy are about funding per se. Effective 

advocacy often relies on staff as well as timely and affordable access to legal and scientific expertise 

and information. There are several aspects of this worth exploring. 

 

For one, Aotearoa New Zealand is a small country, with a limited pool of experts and professionals. 

In recent times, an expanding public service, partly driven by the resourcing needs of large-scale 

reform programmes, have changed the labour market for environmental advocacy. The Ministry for 

the Environment alone has increased significantly over the past few years, doubling in size to over 

700 employees (including many skilled policy personnel).496 With greater centralisation of functions 

in the Ministry, this looks set to remain.497  

 

Civil society and non-government advocates can struggle to compete and obtain (or retain) staff in 

the face of such significant recruitment drives, and we heard in interviews that wages have been 

driven up significantly at least for some NGOs. Although we are not aware of any data on it, one 

possible effect may be that a lot of the skilled advocacy resource gets redirected into areas that are 

under greater political influence, which (as discussed earlier) is itself a risk. In short, the labour 

market is not seen in a strategic or holistic way, reflecting the earlier observation that there is no 

overall “steward” or oversight entity for the broader advocacy system.  

 

Large recruitment drives by government for policy, legal and scientific expertise (to support reform 

and other policy initiatives) can affect how NGOs retain or obtain skilled staff. Although that will not 

always be an issue (especially if civil society advocates are adequately funded to perform their roles), 

there seems to be little oversight of how government action in the labour market affects the overall 

picture of how advocacy works in the system. 

 

Access to external expertise can be just as important to effective advocacy as having skilled 

permanent staff, especially when it comes to litigation where specific skills are required for a 

particular case. Small NGOs can’t usually afford to retain expertise in-house, and it is not necessarily 

required, although some entities like Fish and Game have an important pool of scientific experts 

(many of whom have been in their roles for a long time and have significant institutional 

knowledge).   

 

A lot of technical environmental knowledge rightly resides in government departments (notably 

DOC), state owned enterprises, universities, and the private sector, where there are economies of 

scale and core budgets for research. We understand that DOC’s base of scientific expertise has 

fluctuated over the years, and a large concentration of expertise resides in Crown Research 

Institutes (CRIs) like NIWA and Landcare Research.498 Such experts are not usually themselves 

environmental advocates, which is appropriate. EDS has looked at the relationship between science 

and advocacy in our Science for policy project and refer readers there for a closer look.499  

 

 
496 Personal communication, 2022. 
497 For example, closer auditing functions for council plans. 
498 As explored in EDS’s Science for policy work, the Ministry for the Environment has some in-house science 

expertise, but in the freshwater policy process to some extent this acted as a conduit to science contracted 

from NIWA. See D Koolen-Bourke and R Peart Science for policy: The role of science in the National Policy 

Statement for Freshwater Management (Environmental Defence Society, 2022). 
499 D Koolen-Bourke and R Peart Science for policy: The role of science in the National Policy Statement for 

Freshwater Management (Environmental Defence Society, 2022) 
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The key point here is that objective scientific expertise is not always accessible to public interest 

advocates, irrespective of whether scientists themselves are regarded as advocates. Even expertise 

within government is not deployed (or shared) in a strategic manner across the advocacy system (eg 

by allowing civil society access to expert witnesses). We understand it is common practice for DOC to 

require a court summons to release experts to participate in legal proceedings run by civil society 

groups, even where outcomes sought are squarely within their advocacy mandate to support. While 

it can make experts available, reliance on subpoena rather than proactive support seems a sub-

optimal approach, and goes back to the earlier point that political considerations (ie whether DOC 

should be seen to be supporting advocacy by others) can detract from the independence of our core 

statutory advocate.500 

 

The private sector is not subject to the political undercurrents that might see government 

departments like DOC shy away from sharing resource with civil society. But it presents its own 

challenges. In particular, the sheer cost of obtaining scientific data and analysis in a market where 

prices are set through a commercial lens can be a barrier to mounting public interest arguments.  

 

A spotlight on Crown Research Institutes 

 

The position of Crown Research Institutes within the system of environmental advocacy is worth 

consideration, as they are neither purely private sector science providers nor public servants. 

Instead, they are Crown-owned companies that undertake scientific research for the benefit of New 

Zealand501, and which operate in accordance with the Crown Research Institutes Act 1992. At 

present seven are in existence: AgResearch, the Institute of Environmental Science Research, the 

Institute of Geological and Nuclear Science (GNS), Landcare Research, the National Institute of 

Water and Atmospheric Research (NIWA), Plant and Food Research, and Scion (concerned with 

forestry). CRIs have two shareholding ministers and each has a “statement of core purpose” that 

establishes how it will meet its main objectives over the following four years.502 But they are, at root, 

businesses that seek to make a profit. Both government and private entities buy their services. 

 

Prior to 2010, CRIs had a variety of different funding mechanisms, including contestable funding 

from government (to bid for public good funding).503 In 2011 the government introduced long-term 

core funding to support their strategic purposes (recognising that scientists should not spend all 

their time writing funding applications),504 with a reduced level of contestable funding remaining as 

a supplementary element (to incentivise innovation in the science system).505 Currently, CRIs are 

mainly funded by the government through the Strategic Science Investment Fund and other 

 
500 As explored in Chapter 5, the non-statutory Environmental Defender’s Office has a model whereby it often 
takes up the cause of local (including first nations) people, providing expert legal and scientific services while 
allowing their voices to be heard. 
501 Crown Research Institutes Act 1992 s5(1)(a). 
502 https://www.mbie.govt.nz/science-and-technology/science-and-innovation/agencies-policies-and-budget-
initiatives/research-organisations/cri/ 
503 Ministry of Business Innovation and Employment How to enhance the value report of the CRI taskforce 
(February 2010) at 25. 
504 And the need for long-term funding to support core time series data sets. 
505 Ministry of Business Innovation and Employment Review of Crown Research Institute Core Funding (May 
2016) at 8. 
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programmes like the National Science Challenges.506 In that sense, their research activities support 

public interest issues. 

 

We have looked at CRIs more generally, and their place in government-led policy initiatives like that 

for freshwater, in our Science for policy project.507 There is a lot to unpack there. But the key point 

for present purposes is that despite receiving core public funding, and being publicly owned through 

shareholding ministers, we are not aware of the existence of any CRI policies for pro bono services 

for public interest advocacy. This contrasts with the widespread existence of pro bono policies within 

many private professional services firms (eg law firms). Pro bono science services are also not an 

obvious features of recent letters of expectation delivered to CRIs by relevant Ministers, or their 

statements of core purpose.508  

 

This is an area that requires further exploration, given we have not had time to delve deeply into 

recent reviews of CRIs and perspectives on these. There are clearly much bigger issues about the 

science system as a whole, not just its place in supporting advocacy, and we simply flag that access 

to science can be a significant barrier to NGO activities and requires attention within that mix. Our 

general sense is that while a commercial model for science is not itself problematic, at least to some 

extent core public funding should bring with it a quid pro quo for public interest advocacy. Again, the 

lack of clarity around how public interest (and funded) science intersects with or supports public 

interest environmental advocacy reflects a deeper problem: the system does not clearly articulate 

the public check and balance function being performed by some advocates, and can treat them as 

private stakeholders alongside many others. 

 

Environmental NGOs can struggle to access affordable experts and evidence, including within 

government (eg provision of DOC experts to support public interest advocacy) and outside 

government (eg expert evidence to support litigation from CRIs). 

 

Access to information is important for environmental advocates not just to support their own 

arguments, but also to be able to test the evidence produced by others. The RMA currently provides 

a test, based on the significance of potential environmental effects, that allows the vast majority of 

consent applications (around 95 percent) to be processed on a non-notified basis. This means that a 

lot of important information, including that which might identify cumulative effects of activities (in 

an applicant’s assessment of effects), is lost from public view until it is too late to challenge (ie 

consent is granted, with no standing to appeal). Council notification decisions are not themselves 

subject to appeal, meaning it is harder to challenge the correctness of any assessment that a 

proposal actually will have no more than minor effects.509  

 

Moreover, advocates often do not have the information to know when a decision not to notify (or to 

limited notify) has been made in the first place (and therefore whether to take action like judicial 

 
506 Ministry of Business Innovation and Employment Briefing for the incoming Minister of Research, Science 
and Innovation (November 2020) at 31. 
507 D Koolen-Bourke and R Peart Science for policy: The role of science in the National Policy Statement for 

Freshwater Management (Environmental Defence Society, 2022). 
508 For example, see https://www.mbie.govt.nz/assets/niwa-annual-letter-of-expectations-2022-2023.pdf 
509 Notification decisions can, however, be judicially reviewed, but it is difficult to know when such decisions 
have actually been made. 
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review to obtain submission and appellate rights).510 To make an official information request, one 

must first know the point in time at which the information is actually received by council, and such 

processes take time and are not without their own issues.511  

 

Even when consent applications are publicly notified, the system still relies on national advocates 

having to actively monitor what is happening in every council area (by constantly looking at their 

websites or reading every local newspaper in the country, or signing up to commercial alert services) 

to determine whether to take action. In keeping with the concerns at the time it was enacted, the 

RMA is geared toward devolution. The relevant public to be informed (unless something is called in 

by the Minister) is assumed to be local communities, who will be active participants if they wish. The 

system does not recognise that national-level advocates need to stay on top of the bigger picture, 

and prioritise resource accordingly, to act as an effective check and balance on councils. 

 

More broadly, the Gazette is also required reading for those who wish to stay on top of public sector 

responses to environmental issues. And on top of this potential information overload, various 

central government departments regularly release numerous discussion documents and internal 

memoranda and Cabinet papers dealing with issues of fundamental importance, often with little 

more fanfare than a press release on the relevant department’s website (and a limited timeframe 

for submission). While this is positive in the interests of open government, we have mentioned 

elsewhere:512 

 

voluminous release of information can also serve to bury important information in an 

unnavigable pile of documentation. It can detract from, rather than increase, transparency 

and accountability. For complex policy matters involving multiple government agencies, like 

the NPS-FM, relevant documents remain spread across an array of agency websites. 

 

Moreover, central and local government are still a world apart in terms of how they manage and 

present information. Aside from periodic environmental reporting where available information is 

collated at a big picture level, it is left to others to put the more detailed pieces together and figure 

out where gaps lie. There is no national database of consents or plan changes (let alone other 

government policies) that are notified or open to submission. And while there are services that 

compile information on notified plans and consents, these are privately run and prohibitively 

expensive for many would be advocates. Even the Ministry for the Environment does not have the 

full picture of resource consenting until councils report data at the end of the year through a 

spreadsheet called the National Monitoring System.513 As such, a lot of effort can be expended 

before the true advocacy role even begins, and it is hard to know where to focus effort. 

 

It can be extremely difficult for environmental advocates to obtain relevant information about what 

activities are happening, and what decisions are being made, across the system. Most consent 

applications are non-notified and cannot be appealed or tested; there is no real-time national level 

 
510 While the new system looks set to provide greater certainty in plans about what consents will require 

notification (reducing council discretion), this does not remove the basic problem. 
511 As in the case of official information requests relating to consents issued under Horizon’s One Plan, which in 
EDS’s experience were difficult to obtain. 
512 D Koolen-Bourke and R Peart Science for policy: The role of science in the National Policy Statement for 

Freshwater Management (Environmental Defence Society, 2022) at 86. 
513 Only recently has this involved more quantitative discipline than a simple questionnaire (question and 
answer) format. 
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collation of processes in which people can engage (without paying significant subscription fees); and 

significant information can be buried in an unnavigable tangle of government reports when 

proactively released across different departments’ websites. 

 

To be useful for advocates, the right information also needs to be generated in the first place. Some 

of this is so systemically important (eg long-term monitoring data and fundamental research on 

biology) that it cannot possibly be generated in individual council or court processes. These 

processes are highly reactive and adversarial, as well as constrained by strict statutory timeframes 

and inefficient (relying on the evidence of overlapping experts produced by multiple parties, many 

seeking to support a particular agenda rather than seeking to discover objective truths).   

 

We need a more strategic base of information, and there are enormous gaps.514 At a big picture 

level, public environmental information is sparse compared to economic data. One underlying cause 

is a lack of funding for state of the environment monitoring and research. It does not tend to be 

done in a strategic way to align with priority environmental issues or to generate long time-series 

datasets. A lot of our environmental reporting is cobbled together from what is available. The more 

detailed data underpinning reporting has gaps, and is hard to interrogate and compare, given that 

state of the environment monitoring it is conducted largely by councils using different software and 

techniques.515  

 

We explored the impacts that rushed science can have on time-constrained policy processes in EDS’s 

Science for policy project, where we noted that there needs to be a long lead in time for careful 

research to inform decision-making as well as offer a space in which advocates can use it to 

influence decisions.516 That is by no means the case at the moment. For instance, one commentator 

has noted that:517 

 

in August 2021, NIWA’s chief scientist for freshwater and estuaries, Dr Scott Larned, raised 

the issue that the science needed to set freshwater limits would not be available in time for 

the first round of freshwater plans, which are being fast-tracked for notification in 2025, nor 

for some years thereafter. 

 

The Parliamentary Commissioner for the Environment has looked at environmental research in 

recent reports, and made a number of recommendations. We do not delve into this in detail, as it 

goes well beyond the context of advocacy – research is vital to inform regulatory decision-making 

and facilitate operational activities (eg pest control), not just to provide a basis on which advocates 

can make arguments. It is a complex space. We simply flag that current settings are also sub-optimal 

 
514 See Parliamentary Commissioner for the Environment A review of the funding and prioritisation of 
environmental research in New Zealand (Office of the Parliamentary Commissioner for the Environment, 
Wellington, December 2020); Parliamentary Commissioner for the Environment Focusing Aotearoa New 
Zealand’s environmental reporting system (Office of the Parliamentary Commissioner for the Environment, 
Wellington, November 2019). 
515 Parliamentary Commissioner for the Environment Focusing Aotearoa New Zealand’s environmental 
reporting system (Office of the Parliamentary Commissioner for the Environment, Wellington, November 
2019). 
516 D Koolen Bourke and R Peart Science for policy: The role of science in the National Policy Statement for 

Freshwater Management (Environmental Defence Society, 2022). 
517 G Salmon A review of the potential role of fast-track consenting in the future resource management system 
(May 2022), at 11. 
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when it comes to advocacy, as it weakens platforms on which evidence-based arguments can be 

raised. 

 

A spotlight on the recommendations of the Parliamentary Commissioner for the Environment 

 

Taking a systemic view, in December 2020 the Parliamentary Commissioner for the Environment, Rt 

Hon Simon Upton, released a report looking at the funding and prioritisation of environmental 

research in Aotearoa New Zealand.518 The New Zealand Conservation Authority summed up this 

neatly. 

 

New Zealand needs the best possible evidence to inform decision-making at all levels.  This 

research also needs to address the cumulative effects of activities on our natural 

environment. [But] there are serious deficiencies in the way in which environmental data are 

gathered, stored, analysed, made accessible, as well as how environmental research is 

funded, and very poor connection between key government strategies, roadmaps and policy 

documents and publicly funded environmental research. 

 

The demand for a sound basis for environmental management arises from community level, 

iwi, whanau and hapū, and is essential for good practice at all levels of government, as well 

as for industries and the productive sectors that rely on healthy ecosystems and the multiple 

services they provide. 

 

The issues raised in [the Parliamentary Commissioner’s and other] reports are critical for 

DOC. Evidence informed environmental policies and decision-making requires access to all 

relevant streams of data, as well as the capacity to identify where there are data and 

information gaps, and where monitoring is required to identify if policies and management 

tools are achieving the desired outcomes.  

 

In 2019 the [Parliamentary Commissioner] stated that he was not confident that there is 

a “coherent basis for our national investment in environmental science” and further, “… [he 

was] particularly concerned that there is no mechanism that links the ongoing demand 

environmental reporting makes for an understanding of complex ecological processes that 

evolve over decades …”. 

 

In the 2020 report the [Commissioner] noted that while there have been many high-level 

strategic statements supposed to inform research, the way in which environmental research 

is funded is “fragmented, and no single agency is responsible for ensuring that our 

investment in environmental research spans the range of knowledge gaps that need to be 

filled.” [He] singled out the inadequacy of funding for environmental collections and 

databases. 

 

The Authority also supports the [Commissioner’s] view that environmental research should 

“integrate mātauranga Māori in a way that allows both mātauranga and science to prosper”. 

 

 
518 Parliamentary Commissioner for the Environment A review of the funding and prioritisation of 
environmental research in New Zealand (Office of the Parliamentary Commissioner for the Environment, 
Wellington, December 2020. 
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The Prime Minister’s Chief Science Advisor has also produced a substantial report looking at 

deficiencies in the science system relating to commercial fishing. While this is not the place to 

undertake a deep dive into the broader environmental research system, we note that all these issues 

have been well traversed and reiterate the importance of having a strategic, comprehensive and 

influential information base to support environmental advocates both within and beyond 

government. The need for an integrated information base and a trusted source of truth is urgent to 

inform policy and legal proceedings, given the scientific complexity and interrelatedness of many 

environmental issues we face, such as biodiversity loss, freshwater quality and climate change. 

These cannot be resolved in a courtroom. 

 

We note that the Ministry for the Environment is in the process of establishing Te Kete Āhuarangi 

me Te Taiao - the Environment and Climate Research Strategy. This is intended to respond to the 

Parliamentary Commissioner’s recommendation for a clear, unambiguous national-level 

environmental research strategy to guide public funding. The work is intended to bring together 

over 70 existing research strategies and plans,519 and is said to be a pathfinder for the Ministry of 

Business, Innovation and Employment’s Te Ara Paerangi – Future Pathways programme. That 

programme aims to reform the research, science and innovation system more broadly. 

 

In the absence of such a solution, to fill information gaps the current system relies heavily on the 

generation of expert evidence by different parties to litigation in Environment Court proceedings. 

Here, special reliance is placed on applicants for consent to generate proposal-specific information 

necessary to determine an application. That can then be tested by other parties if they choose to 

and are able to do so (assuming, of course, that an application is notified),520 and councils, courts 

and boards of inquiry can request further information as well as commissioning their own evidence.  

 

However, while it is appropriate that they bear the cost of doing so, it is less obvious that an 

applicant should be primarily responsible for determining what is assessed, the credentials of those 

who are tasked with doing so, and what evidence is (and is not) put before a decision-maker in the 

first place. Environmental advocates are often left scrambling in a highly reactive position in 

adversarial consenting proceedings, with less access to information than project proponents. 

Despite the potential strength of their arguments, this can put them on the back foot.   

 

There is no comprehensive, long-term monitoring of key environmental indicators or a strategic 

approach to environmental science research that is required to inform priority areas of decision-

making and support an efficient deployment of the system’s advocacy resource. The absence of such 

a framework means heavy reliance is placed on commissioning and testing conflicting evidence in 

time-constrained legal and government-led policy processes, which is both inefficient and can (in 

judicial contexts) exacerbate the inequality of arms between industry and environmental advocates.  

 

4.13 Advocacy does not always happen at the most appropriate points in the policy 

cycle 
 

To be effective, environmental advocates need not only adequate funding and a sound information 

base; they also need the procedural hooks to be involved in processes at the right time. Sometimes 

 
519 See <https://environment.govt.nz/facts-and-science/science-and-data/environment-and-climate-research-
strategy/> 
520 Public or limited notification. 
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this might be about enabling targeted intervention at the consenting stage (see the above 

comments on consent notification), or when something has gone wrong (eg joining proceedings as a 

section 274 party and avoiding the need to duplicate resources across council and judicial 

settings).521 Beyond the RMA (and the NBA), there are also issues with the opportunities that 

advocates have to engage as a check and balance. The Fisheries Act is a good example of where 

opportunities for influence are weak and indirect. 

 

A spotlight on the Fisheries Act and the Māui dolphin 

 

Unlike under the RMA (and, as we understand it, the NBA),522 there is no provision for merit appeals 

against decisions by the Minister of Fisheries on sustainability measures under the Fisheries Act. 

Those with property rights directly affected (quota owners and commercial fishers) and those whose 

local/regional environment is affected (local residents and marine users) have no ability to challenge 

the merits of decisions through appeal. This has resulted in multiple judicial review proceedings 

being lodged in the High Court which have sought to overturn the Minister’s decisions on technical 

legal grounds, irrespective of the merits of the decision.  

 

A case in point is the litigation surrounding the protection of the critically endangered Māui dolphin. 

In 2001 the Minister put in place a set net ban along the west coast of the North Island to protect 

the dolphins. The decision was successfully challenged via judicial review by the fishing industry on 

the basis that the Minister had been misadvised about the level of bycatch that would result in the 

extinction of the dolphins. The Minister reconsidered the matter and reached the same decision, but 

the protection of the dolphins was delayed for two years as a result. 

 

In 2008 the Minister sought to extend the protection zone for the dolphins. This was again judicially 

challenged by the fishing industry and the Minister’s decision was overturned on a technicality, on 

the basis that he was misadvised about the reliability of one Māui dolphin sighting. The Minister 

reconsidered the matter and the extension came into effect in 2011, but only after a further three 

year delay. This delay was significant given that at the time there was estimated to be only 55 

surviving adult animals of the subspecies remaining.523  

 

Providing for a merits appeals by those representing the public interest may provide a more 

considered check and balance on decision-making in the interests of achieving the best outcome, 

rather than matters being determined on legal technicalities. But while statutory advocates like DOC 

can seek to influence decisions behind the scenes, they lack the practical means of holding other 

organs of government to account through the courts (see the earlier section on independence), and 

merits appeal rights may have to lie elsewhere to provide an effective check and balance.  

 

Environmental advocates lack strong procedural hooks to provide a check and balance under 

frameworks outside the RMA, including the Fisheries Act. 

 

 
521 Sometimes advocates – acting as watchdogs rather than proactive outcome shapers – only need to step in 
where (and to the extent that) something has gone wrong. 
522 Where appeal rights will still exist but may be more limited (similar to the freshwater planning process 
under the RMA). 
523 R Peart Voices from the sea: Managing New Zealand’s fisheries (EDS, 2018) at 122. 
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Arguably more important than involvement in granular decision-making is that meaningful 

engagement does not consistently happen at an early enough stage of the policy process to be able 

to influence outcomes in a systemic way. As we mentioned in previous work, an:524 

 

emphasis on the assessment of effects of proposed activities as the prime environmental 

management tool has… become dated. Well-suited to the mitigation of the environmental 

effects of individual proposals, it is less appropriate for the more complex and multi-faceted 

environmental problems of the 21st century. 

 

Outside the RMA’s formal planning and consenting context (where there are opportunities to 

advocate once instruments are notified), opportunities for civil society engagement are ad hoc, 

unclear and changeable. There is very little structure around when (and which) environmental 

advocates should be involved in more strategic policy creation processes where systemic issues are 

often addressed. A lot is left to political discretion, where advocates can be treated as stakeholder 

representatives rather than an independent check and balance on government, and have to fight to 

be “inside the tent” (and, indeed, to secure adequate funding to fulfil that role). That is also the case 

when it comes to pre-notification engagement with councils, which is ad hoc (and where NGOs may 

have to weigh up whether limited resources are best deployed up front or husbanded for legal 

action later on). In recent years, various collaborative processes have been used as arenas in which 

advocates can provide a voice for the environment at an early juncture to shape policy, but these 

have had issues. 

 

A spotlight on environmental advocacy in collaborative processes 

 

“Collaboration” is a word that is now frequently heard around resource management issues in New 

Zealand. The Land and Water Forum (established in 2008) was a trailblazer in applying a multi 

stakeholder collaborative process to national freshwater policy, for example. The approach was 

subsequently applied to the development of a marine spatial plan for the Hauraki Gulf through the 

Sea Change – Tai Timu Tai Pari process initiated in 2013. There have been other regional 

collaborative initiatives around the country.525 2017 amendments to the RMA provided for an 

alternative collaborative track for plan making (although these has since been repealed, being seen 

largely as too inflexible and unworkable).526  

 

Once of the most contentious issues has been how the members of a collaborative group are 

selected, and this has varied considerably across different policy processes. The Land and Water 

Forum (which resulted from a civil society initiative but was embraced by government) operated an 

open-door policy for a time, where all interested stakeholders were able to be involved in the 

plenary (resulting in a total of 58 organisations). A more workable “small group” was subsequently 

established which totalled 22 members. Where gaps in representation were identified in both 

 
524 R Peart Improving environmental governance: The role of an Environmental Protection Authority in New 
Zealand (2009) at 11. 
525 For example, the Canterbury Water Management Strategy and the Te Korowai process in Kaikōura. 
526 This involved a quite complex process where the council appointed a collaborative group and provided a 
terms of reference. The group was then to report back with consensus recommendations. These were to be 
publicly notified and submissions heard by a review panel also appointed by the council. The council would 
then consider the recommendations of the review panel, and to the extent that the council decided to depart 
from them, the decision matters would be open to a merits appeal to the Environment Court. 
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groupings, the Chair actively recruited participants.527 The Hauraki Gulf collaborative process, which 

was agency-iwi initiated, invited pre-identified stakeholder groupings to identify their own 

representatives through a series a workshops. Gaps in representation were not directly addressed.528 

The RMA process (in its short life) provided for the relevant council to select the membership, albeit 

with one member to be chosen by iwi authorities. There were no requirements as to sector coverage 

or representation, leaving open the possibility of a council “stacking” the group with favoured 

members and excluding environmental advocates.529  

 

Another key consideration is the weight given to any consensus recommendations of a collaborative 

group in decision-making (ie the influence its members have). The Land and Water Forum provided 

recommendations to the Minister for the Environment, who could then decide whether to adopt 

them or not. In practice, only some of the recommendations were implemented. The Sea Change – 

Tai Timu Tai Pari consensus group (Stakeholder Working Group) presented a completed non-

statutory plan to an interagency and iwi governance group. Implementation of that has been patchy 

and slow, with resolution still not achieved at the time of writing. Under the RMA collaborative 

process, the collaborative group’s recommendations were to be open to public submission and 

consideration by a review panel and the council before potential adoption.  

 

If collaborative policy development processes are to be relied on in a future system, careful thought 

will be needed to the key questions of when in the process they should be convened, how members 

(including environmental advocates representing the “public interest”) should be selected and what 

should happen to consensus recommendations. At present, because collaborative decision-making 

processes tend to be individually designed, these matters are addressed in different ways, giving no 

certainty around how environmental arguments are raised, supported and recognised.  

 

The design of these policy processes is significant, given that the centre of gravity of many 

environmental issues (like climate change and biodiversity decline) no longer reside within the 

formal planning or consenting processes of legislation like the RMA (or even the SPA and NBA). 

Instead, they exist in higher level policy processes with little structure around who engages and why 

(such as implementation of Te Mana o te Taiao – Aotearoa New Zealand Biodiversity Strategy, or the 

emissions reduction plan). In interviews, we heard that NGOs are often channelled into “throwing 

money at a problem that isn’t the real problem” by holding the line in planning and consenting 

decisions. The Ministry for the Environment’s Performance Improvement Framework review in 2018 

echoes this sentiment:530 

 

There are few things more important to the national identity of New Zealanders than the 

environment and landscapes, however, currently there is no opportunity for them to have a 

joined up national discussion about beliefs, aspirations, values and bottom lines for the 

natural and built environment. Current planning frameworks are at best fragmented and 

bureaucratic in nature and do not achieve high levels of engagement and participation from 

the average New Zealander… in the absence of a coherent discussion or values-based 

framework, every issue is treated on an issue by issue basis. 

 

 
527 J Baines and M O’Brien Reflections on the collaborative governance process of the Land and Water Forum 
(Ministry for the Environment, 2012). 
528 R Peart Turning the tide: Integrated marine planning in New Zealand (EDS, 2018). 
529 Resource Management Act 1991, sched 1, cl 40. 
530 https://www.publicservice.govt.nz/assets/Legacy/resources/pif-mfe-july2018.pdf 
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This problem arises across the board. For example, the abortive Ruataniwha dam proposal (see the 

earlier spotlight) saw extensive legal challenges under the RMA and Conservation Act, but there 

were much bigger policy questions that could not be addressed. If we do not have enough water to 

go around, should we seek to increase supply (ie create projects like dams), or instead reduce 

demand? To what economic and social uses should limited water resources be put? Such things are 

beyond the remit of consent proceedings, but they are well within the wheelhouse of a system of 

advocacy that focuses on the right things at the right time. Such questions abound without an 

obvious forum for resolution other than a political one in which environmental challenges struggle 

for oxygen.  

 

In EDS’s work on the policy-science interface, we have explored some of the issues that arose from 

the freshwater policy process specifically (which was very much a “learn as you go” experience) and 

refer readers there for further analysis of how such processes could improve in the future.531 For 

example, there was little consistency or transparency around the role of DOC in that process, despite 

its statutory mandate to advocate for conservation (and the significant advocacy job it now faces as 

a result of new freshwater plans). And although the overall outcome has been a good one for 

freshwater, the big picture policy frame has now been established, and will constrain what is 

possible to advocate for through plans. 

 

While civil society advocates do have influence on policy from time to time, this is largely ad hoc and 

dependent on political appetite to establish frameworks within which arguments can occur. Public 

sector engagement with civil society has varied considerably over the years (with one interviewee 

describing the Ministry for the Environment as “a bit of a brick wall” until a few years ago, and some 

community groups still seeing ministries as a “fortress”).532  

 

By virtue of its statutory manager role, Fish and Game does sometimes have fairly early access to 

policy development, by virtue of its direct advisory function to the Minister of Conservation. It can 

use this as an advocacy platform to “get in the door”. However, the relevant decision-making power 

sometimes lies elsewhere, for example with the Minister for the Environment (for freshwater), 

leading to a mismatch between the advocacy function and the influence it has. 

 

It is essential to have robust national level environmental advocates involved in such processes, as 

community advocates often only mobilise when tangible results are seen in their neighbourhoods. 

By then, it is often too late to effect meaningful change.533 That effect may be exacerbated in a new 

system, where the intent is for more decisions to be made at a strategic level (and for them not to 

be revisited at a project-by-project level),534 suggesting that there needs to be an effective channel 

by which grass roots community advocacy and iwi/hapū can be expressed in higher level processes. 

 

We also note that environmental advocates lack an appropriate forum in which more systemic issues 

(eg those requiring law reform or deep policy change) can be proactively brought to the attention of 

decision-makers with sufficient strength. The Parliamentary Commissioner for the Environment has 

 
531 D Koolen-Bourke and R Peart Science for policy: The role of science in the National Policy Statement for 

Freshwater Management (Environmental Defence Society, 2022). 
532 Personal communication, 2022. 
533 For example, if permitted activities have been established, or the purpose of legislation has been set, or if 
national direction demands a particular outcome. 
534 This is one reason why EDS in the past has been strategically focused on regional policy statements and 
plans rather than individual consents. 
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powers to engage in this kind of thinking, as does the Climate Change Commission, but there is no 

standing public forum in which big picture issues can be debated and argued. For example: how 

much farmland should be restored to indigenous bush? What is a sustainable human population for 

the country? Should we give up on trying to save some species where the writing is already on the 

wall, and focus resources where they can make more difference? Should people receive 

compensation for lost “rights”? Tim Higham identifies a philosophical problem with our system:535  

 

we are in a frantic race to break down and solve problems quickly, but the reality is that we 

can’t. Alternatives emerge from a deep place of stillness, but we don’t create stillness in any 

of our modes of operating… [and while] karakia is coming from a place of stillness, we 

haven’t found it in a new te ao Pākehā. 

 

Statutory advocates like DOC are highly dependent on ministerial will to lead this kind of thinking, 

and while organisations like EDS use policy projects and conferences to raise issues, their influence 

and reach across society can be hard to ascertain and maintain.  

 

The centre of gravity of many systemic environmental issues now resides, not in the reactive and 

piecemeal processes of statutes like the RMA (or NBA) or other legislation, but in the government-

led policy processes that inform them alongside other decision-making spaces (eg funding). There is 

very little consistency in how environmental advocates engage in such processes, and no meaningful 

forum in which bigger picture questions can be addressed. 

 

4.14 Normative hooks are not sufficiently strong to support public interest arguments 
 

As well as procedural hooks (giving a timely opportunity to be involved in decision-making), 

environmental advocates require normative hooks on which to base effective arguments. Strong 

legal mandates, adequate funding and access to information may still mean very little if those that 

advocates are seeking to persuade are not receptive to their arguments or influence. If a system 

does not address this, we risk “setting up advocacy bodies for failure”.536 

 

At the moment, the hooks on which advocacy rests are too weak. For example, section 5 of the RMA 

does not clearly support arguments for the establishment of environmental limits, with the result 

that the environment has been traded off against other factors for most of its history.537 One of the 

key hooks on which freshwater advocacy has rested is astonishingly indirect (the protection of the 

habitats of trout and salmon as one “other matter” to be given particular regard), with Part 2 of the 

Act not specifically referring to freshwater quality at all.538 Part 2 lists many conflicting matters 

without clear guidance as to how conflicts are to be resolved between them (eg landscape and 

renewable electricity projects). While it mentions enhancement generally, Part 2 provides no 

meaningful hooks to require that to be achieved through council plans (eg mandatory targets for 

 
535 Personal communication with Tim Higham, 2022. 
536 Personal communication, 2022. 
537 See our previous analysis, where we identify weaknesses in the King Salmon decision and Part 2 of the RMA 
(Greg Severinsen and Raewyn Peart Reform of the Resource Management System: The Next Generation -- 
Synthesis Report (Environmental Defence Society, Auckland, December 2018) at 97; G Severinsen, R Peart and 
others The breaking wave: Oceans reform in Aotearoa New Zealand (Environmental Defence Society, 
Auckland, 2022)). 
538 Section 5 refers generally to the “life supporting capacity” of water, but that is a low and not very targeted 
bar. Freshwater quality and flows are noticeably absent from section 6 matters of national importance.  
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improvement). The Minister has a function of investigating economic instruments, but there is no 

mechanism to argue that this must or should occur.  

 

When it comes to the coastal marine environment, the RMA leaves its relationship with fishing 

controls vague, meaning that for a long time advocates have had trouble pushing for spatial 

protections.539 In interviews we heard that the Hauraki Gulf Forum was “always working in a system 

geared against it” and although “it might articulate a set of values, it never actually could do much 

about it”. A lot of more specific environmental hooks have been left to national direction to provide, 

but this has been slow in coming and in many cases NPSs are either vague (eg the NPS for 

Renewable Electricity Generation) or inconsistent with development-focused hooks in other NPSs 

(for example, the NPS for Urban Development). Notable exceptions are the NZCPS, which has 

supported significant advocacy through its “avoid” policies, and (although only in recent years) the 

NPS for Freshwater Management, which is much more directive and unambiguous in its 

requirements (including in its framing concept of te mana o te wai). 

 

While it is easy to criticise the normative hooks in the RMA, this arguably has little value given we 

will soon have a new set of legislation. Without seeing drafting, it is impossible to identify any 

“problems”. However, there are risks. In Chapter 5 we identify measures that we think are necessary 

to ensure hooks in the NBA are fit for purpose in supporting advocacy in a future system. 

 

The normative hooks in existing legislation – notably under the RMA – while helpful are insufficiently 

strong to support effective environmental advocacy. Notable is the vagueness and indirectness of 

Part 2. 

 

It is also worth noting that the hooks upon which advocates can base more systemic arguments can 

lie outside the RMA itself. In that sense, we consider it problematic that Te Mana o te Taiao – the 

New Zealand Biodiversity Strategy has little formal influence in the system, including under the RMA, 

despite being a core part of the country’s adherence to its international commitments. It is simply 

one among many other government strategies to which regard can be had as a relevant matter.540 

 

Even more systemically, environmental wellbeing is not a ruler that is consistently placed across 

government policy and programmes that can impact on it. In contrast, a financial lens applied by 

Treasury is much more prominent when it comes to preparing things like regulatory impact 

assessments.541 A more focused sectoral ruler is also consistently laid across environmental policy in 

the form of “rural proofing” tests administered by the Ministry for Primary Industries, largely a 

conduit for ensuring that the impacts of environmental protection on the agricultural sector are 

acceptable.542 That is not by itself a problem – rural communities are important – but it highlights 

 
539 Even though some aspects of the relationship have been clarified in Attorney-General v The Trustees of the 
Motiti Rohe Moana Trust [2019] NZCA 532, much remains opaque. See G Severinsen, R Peart and others The 
breaking wave: Oceans reform in Aotearoa New Zealand (Environmental Defence Society, Auckland, 2022) at 
295. 
540 For example, in section 104 concerning the matters to which regard must be had by consent authorities. 
541 See D Koolen-Bourke and R Peart Science for policy: The role of science in the National Policy Statement for 

Freshwater Management (Environmental Defence Society, 2022), ch 5. 
542 See <www.mpi.govt.nz/legal/rural-proofing-guidance-for-

policymakers/#:~:text=Rural%20proofing%20means%20adding%20a,the%20policy%20for%20rural%20commu

nities>; D Koolen-Bourke and R Peart Science for policy: The role of science in the National Policy Statement for 

Freshwater Management (Environmental Defence Society, 2022), ch 5. 
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structures in the system that are geared to providing a voice for some interests in a more 

comprehensive manner than public interest environmental ones. It is also interesting that national 

level policy under the RMA must go through two such processes: a regulatory impact assessment 

and a section 32 assessment (involving costs and benefits), where the adverse impacts of 

environmental controls get to be assessed twice. The focus here tends to be on carefully preventing 

overregulation and considering impacts on regulated parties rather than achieving positive 

environmental outcomes.543 

 

Moreover, for the most part, no special weight is attached to public interest arguments or evidence 

in decision-making. For example, there is no requirement for Ministers to take action, or even 

respond, to the recommendations made by the Parliamentary Commissioner for the Environment. 

The Commissioner has a strong mandate, but variable influence. Within government-led policy 

processes concerned with the environment, there is a very fluid framework for how different 

arguments and evidence are assessed (when compared to the rigour of judicial proceedings), leading 

to risks that public interest arguments can ebb and flow based on individual discretion. As we said in 

previous work:544  

 

For example, should officials apply a precautionary approach? How should uncertainty be 

addressed? At what level is the evidentiary burden set? How should contested evidence be 

dealt with? Is all evidence equal and how do officials assess its reliability? How are differing 

or conflicting values (Māori/Treaty, economic, social, environmental) and their associated 

costs and benefits to be weighed? Without such guidance, the role of officials becomes 

opaque, with policy matters that are more appropriate for political decision-making being 

left to the broad discretion of officials. 

 

There are few clear or consistent normative hooks on which advocates can launch effective 

arguments in broader policy processes outside the RMA. Notable is the lack of focus on the 

environmental implications of government policies and programmes in the regulatory impact 

assessment processes, and the “soft” influence of Te Mana o te Taiao – the New Zealand Biodiversity 

Strategy. 

 

4.15 In some senses there is too much advocacy in the current system 
 

A system that has broad scope for discretionary decision-making is one that invites advocacy, and 

seen in this light it is arguable that the current system has too much environmental advocacy at 

some points. Thus, even if it provides some meaningful hooks on which environmental arguments 

can be based (eg the avoidance policies in the NZCPS), there is still the question of whether an 

argument should be something that happens at all. In some cases “a clear no is better than a long 

maybe” and can be beneficial to everyone, including business.  

 

 
543 D Koolen-Bourke and R Peart Science for policy: The role of science in the National Policy Statement for 

Freshwater Management (Environmental Defence Society, 2022), ch 5. 
544 D Koolen-Bourke and R Peart Science for policy: The role of science in the National Policy Statement for 
Freshwater Management (Environmental Defence Society, 2022). 
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Most fundamentally, the RMA provides significant room for debate over its foundational aspects (as 

shown in King Salmon and subsequent jurisprudence seeking to undermine it),545 when the 

imperative is to make some legal requirements, such as environmental limits, clear and predictable. 

In contrast to David Young’s characterisation of the RMA as “values as law”, the NBA must evolve 

into “values subject to the law”.  

 

Sir Geoffrey Palmer has noted that we cannot rely on environmental advocates to resolve things 

through argument if we leave statutory policy vague, because litigants are highly attuned to legal 

and practical risks in the broader system, and do not seek legal clarification just for the fun of it:546 

 

It has taken a long time for leading cases to reach the senior courts in New Zealand to 

provide definitive guidance on how the Resource Management Act is to be interpreted. … By 

the beginning of 1995 there had not really been any leading cases about it… It seems almost 

as if the stuff of which leading cases are made in the law were consciously avoided by both 

sides of the environmental divide so their interests were not weakened by the decisions 

taken.  

 

Ultimately, the system fails to distinguish between aspects that require clear statutory prescription 

and those that may benefit from trade-offs, a forum for argument, and discussion about community 

preferences. For example, enforcement should not require any environmental advocacy, yet 

advocates have been required to step into this breach through legal proceedings, lobbying, and 

policy work where others have failed. Fish and Game has expressed this sentiment strongly in the 

past:547 

 

The ongoing issue that continues to frustrate Fish and Game nationwide is the constant 

need to advocate for water quality and consistent flows in waterways throughout New 

Zealand. The organisation argues water quality and quantity issues are fundamental to the 

habitat needs of all sports fish and game. Mounting a legal defence of these concerns 

remains a major drain on our licence revenue and something we maintain is more properly 

the role of other agencies with responsibilities under the Resource Management Act, 1991. 

It is here in this space that there is growing hope through mounting public awareness 

demanding change and causing those agencies charged with environmental protection and 

the wise management of our natural resources to play a far greater role in this process. We 

look forward to these trends growing and finally making a difference. 

 

If it is clear what the law means and how it is to be applied, then advocacy either will not be required 

or will fundamentally change in what it does (from arguing about outcomes and interests, to 

watching over implementation and compliance). 

 

A spotlight on the Reserve Bank – Te Pūtea Matua 

 

 
545 See G Severinsen, R Peart and others The breaking wave: Oceans reform in Aotearoa New Zealand 
(Environmental Defence Society, Auckland, 2022) at 66-67. 
546 G Palmer Ruminations on the problems with the Resource Management Act (Keynote address to the Local 

Government Environmental Compliance Conference, November 2015) at 12-13, available at 

<www.planning.org.nz/Attachment?Action=Download&Attachment_id=3538>. 
547 See <https://fishandgame.org.nz/dmsdocument/979> at 1. 
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It is notable that that the (reasonably) clear statutory mandate of the Reserve Bank/Te Pūtea Matua 

has been deliberately removed from the influence of advocacy. When making monetary policy, it 

does not hold hearings, receive submissions, or subject itself to legal arguments over values in the 

same way that environmental controls, such as those for freshwater pollution, frequently are. It has 

been consciously removed from the influence of any advocacy,548 because it is reasonably clear what 

decisions have to do.549  

 

The inclusion of specific legislated environmental limits in the NBA (as well as strict enforcement of 

those) might make it less important for broad environmental advocacy to take place when plans are 

made, and in every resource consent application, reducing the inequality of arms that comes with 

advocacy in such processes. It would be more of a matter of “applying” environmental law based on 

carefully monitored indicators rather than mediating or compromising between competing interests.  

 

The position of the Reserve Bank also begs the question about the independence of decision-makers, 

not just the need for clarity in the law under which they operate. That is a broader issue we will be 

exploring in related projects, notably the role of local government and the EPA. Some, for example, 

have pointed to the ability of the Reserve Bank to do “ghastly” things to cool the economy and 

control inflation, in ways that democratically accountable institutions could not contemplate. The 

same could be said for environmental controls, which can be deeply unpopular in the short term, 

but clearly necessary when a longer-term lens is taken. 

 

Current settings allow too much scope for argument about environmental issues that require long-

term clarity and consistent direction in the law itself.  

 

4.16 Concluding comments 
 

In this chapter we have identified 13 core problems that we think will require resolution in a future 

system in some shape or form. 

 

1. There is a lack of clarity about the function environmental advocacy performs. 

2. There is weak oversight and accountability for the environmental advocacy “system”. 

3. Statutory advocacy is not sufficiently independent from political influence. 

4. Statutory mandates to undertake environmental advocacy are not as strong as they may appear. 

5. Conflicting advocacy mandates in the current system need to be addressed. 

6. Overlapping statutory advocacy mandates can cause issues. 

7. There are substantial financial barriers to environmental advocacy. 

8. There are other issues with how environmental advocacy is funded. 

9. Environmental advocates suffer from an “inequality of arms”. 

 
548 Although not from close oversight and accountability. Similarly, surrendering emissions units under the ETS 
does not invite an argument or require discretionary decisions about values. It must simply be enforced, 
directing resource users down the path of innovation rather than inviting them to expend resources on 
fighting against environmental controls. 
549 Although since 2018 that has become less clear, with monetary policy decisions now having an eye to 
unemployment as well as price stability after a policy targets agreement signed between the Reserve Bank 
Governor and the Finance Minister. There are also live arguments about whether the price stability objective 
targeting inflation should be changed (for example, some are of the view that the 1-3% inflation target skirts 
too close to 0%, risking settings that overcorrect to create a deflationary environment). In short, there is still 
some room for advocacy, but not to the degree enabled under the RMA. 
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10. Resourcing constraints on environmental advocates go beyond purely financial ones. 

11. Advocacy does not always happen at the most appropriate points in the policy cycle. 

12. Normative hooks in legislation are not sufficiently strong to support public interest arguments. 

13. In some senses there is too much advocacy in the current system. 

 

In our view, most of the problems identified in this chapter have clear solutions if we speak in 

generalities. For example, we need to strengthen the advocacy mandate of various institutions, 

provide more secure funding for the function, and make it more independent from political 

influence. However, there are many ways to provide those solutions in practice, and therein lies the 

challenge. Change must be approached boldly but with appropriate caution, given that resolving the 

advocacy problem can have ripple effects across our much broader system of decision-making 

institutions.  
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Chapter 5: Suggestions and recommendations for change 
 

5.1 Introduction 
 

In this chapter we suggest a number of changes to our advocacy system that, in our view, are 

needed to support the objectives of resource management reform and address the issues identified 

in Chapter 4. We have split these into 17 categories, within which we highlight more specific 

recommendations or suggestions in bold over the course of the chapter.  

  

17 elements needed to strengthen environmental advocacy in a future system 

 

1. Clearly articulate the public policy purpose for environmental advocacy in the new system 

2. Make the law as clear as possible to remove unnecessary points of advocacy 

3. Maintain and strengthen normative hooks that provide a platform for environmental advocacy 

4. Strengthen procedural hooks to facilitate involvement by environmental advocates at 

appropriate times 

5. Establish an Environmental Advocacy Forum to coordinate public and private advocacy activity 

6. Strengthen “watchdog” advocacy settings to provide greater accountability for decision-makers, 

and closely consider whether the Parliamentary Commissioner for the Environment’s mandate 

needs to be strengthened over time 

7. Ensure statutory advocates are accountable for their performance 

8. Strengthen funding for non-government environmental advocates through the ELA Fund and by 

establishing new transitional funds to support advocacy during the reform implementation 

period 

9. Reduce the financial risks associated with civil society public interest advocacy 

10. Strengthen the information base on which advocacy can draw, and the accessibility of expertise 

11. Strengthen the advocacy mandate of the Department of Conservation and clarify the role of the 

Conservation Authority and conservation boards 

12. Provide more independent, predictable and secure sources of funding for statutory advocacy 

13. Provide greater legislative recognition of the freshwater advocacy function of Fish and Game 

14. Strengthen the “advocacy” functions of the Ministry for the Environment 

15. Take a close look at potential incentives for environmentally harmful advocacy 

16. Support public participation and grass roots advocacy at appropriate points 

17. Establish an independent, statutory Environmental Defender’s Office to take on core public 

interest environmental advocacy (including litigation). 

 

We also note that the system is not in need of complete overhaul, and most changes can be 

targeted. Some will require legislative change (and not all of those will involve provisions in the NBA 

or SPA), whereas others will not. We have provided a list of recommendations in the executive 

summary in tabular form, including (1) whether legislative change is needed, (2) how urgent we 

regard measures as being, and (3) how important we think a measure is.   

 

We are also conscious that there will be political and cost barriers to some forms of further 

structural change (such as the creation of significant new institutions) in a system that is already 

being reconfigured from the ground up. Some elements could also be staggered over time, although 

others are more urgent. 
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The following recommendations should also be read with a more general conclusion in mind. We 

consider that an effective advocacy system is one that has multiple failsafe mechanisms, given issues 

that have been experienced in the past. So while advocacy effort needs to be well coordinated to 

avoid unnecessary duplication and encourage efficiency, it will be important to provide layers of 

advocacy and not put all our eggs in one basket. Some interviewees stressed the particular 

importance of not just relying on the advocacy of institutions close to government, even if their 

independence, mandate and funding were to be strengthened. 

 

5.2 Clearly articulate the public policy purpose for environmental advocacy in the new 

system 
 

As discussed in Chapter 4, a future system needs to be much more up front about why 

environmental advocacy is needed. More clearly recognising this function as a fundamental check 

and balance in decision-making processes, and not just enabling stakeholder or public participation, 

will prevent it being underappreciated or confused with others when it comes to subsequent law 

reform, policy development (eg decisions about where resources are directed)550 and standing in 

judicial proceedings.551  

 

This could be done in various ways, but the following measures seem sensible to us. Some would 

require targeted legislative change, but through mechanisms that are already contemplated by the 

NBA. 

 

• A preamble, in narrative form, should be included at the front end of the NBA, being 

conceptually similar to preambular explanations in te Tiriti settlement legislation. This should 

make clear that, in a framework heavily reliant on the exercise of discretion and resolution of 

competing values in a politicised environment, having entities advocating for the interests of te 

taiao itself is: (1) a necessary check and balance on decision-makers who may be driven by 

concerns other than those laid down in the legislation; (2) a counterbalance to the resources 

available to those who may naturally (or by system settings) seek to dilute environmental 

protections; and (3) an important source of information and a mechanism to test an evidence 

base on which decisions are made.  

 

This would leave open the question of who such advocates would be, but ultimately that is less 

important than identifying the function itself. It would mean that if statutory advocates were 

unable or unwilling perform the function, there would be more conscious consideration of how 

to support others (such as civil society) to step into the “public interest” breach rather than 

being treated as participants expressing their own interests (and being susceptible to the trade-

offs inherent in public participation provisions).  

 

A preamble should, at least in general terms, also address the issue of who should be expected 

to pay for core public interest advocacy services, and why (whether primarily the taxpayer, 

users, “polluters”, or private participants). 

 

 
550 Such as what restrictions are placed on access to the ELA Fund and whether it is shielded from ministerial 
influence. 
551 For example, to whom the courts should look to represent the public interest in a healthy environment. 
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• Recognition of the check and balance function of advocacy should also be included in the 

NBA’s implementation principles, alongside a separate recognition of the importance of public 

participation for democratic reasons. 

 

• Such principles or narrative should be given expression at a higher level too, such as in the SPA 

or the Environment Act, recognising that environmental advocacy in all its forms plays an 

important structural role in contexts beyond just the statutory processes of the NBA. 

 

The National Planning Framework, supported by non-statutory guidance, could usefully be 

required to expand upon how advocacy activities are intended to support the environmental 

objectives of the NBA (including the role of statutory advocates like DOC and Fish and Game). 

Rather than having advocacy strategies of individual organisations established in a fragmented way, 

outside the legislative system in which advocacy occurs, we could instead have the advocacy needs 

of the system itself established within the system in an integrated way. This would not require 

legislative change, but National Planning Framework content would benefit from legislative framing. 

 

Clarity is also needed about the relationship between “environmental” advocacy and Māori 

advocacy under the auspices of te Tiriti, including how the former can be positioned in the system 

to “give effect to” its principles. As described in Chapter 2, the system needs to clarify the position of 

environmental advocacy where decision-making power is solely or jointly held by tangata whenua, 

and where Māori and statutory advocates are in tension. When should advocates like DOC take a 

back seat, and does that depend on how those institutions themselves are governed and advised? 

We cannot provide an answer to that, but clarity (whether legislated or not) will be required as the 

conversation progresses. 

 

5.3 Make the law as clear as possible to remove unnecessary points of advocacy 
 

Providing only a political forum to argue about fundamental aspects of environmental wellbeing is 

inappropriate, and exacerbates the inequality of arms that can be brought to bear by different 

parties. As one commentator has said of the RMA:552 

 

The mixture of political and legal functions now contained in the [legislation] is not stable 

and needs attention. The reason for having an Environment Court is to ensure that the 

environment is properly protected and development proposals are in conformity with the 

law. And ultimately these are legal [not just policy] issues.  

 

In other words, some things should no longer be up for debate: the environment is a parameter for 

development, not a stakeholder to be heard.553 The law itself needs to be clearer in a number of 

ways, both reducing the need for advocacy in some places and shifting it to more of a watchdog role 

 
552 G Palmer Ruminations on the problems with the Resource Management Act (Keynote address to the Local 

Government Environmental Compliance Conference, November 2015) at 19, available at 

<www.planning.org.nz/Attachment?Action=Download&Attachment_id=3538>. 
553 Some things clearly will be up for debate, such as questions about how to allocate resources to different 
people, or how to shape communities through urban planning. 
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(ensuring that the law is being complied with) rather than an outcome-shaping role.554 That would 

improve outcomes and more efficiently utilise what will always be a limited advocacy resource. And 

while water conservation orders will not themselves resolve this need (limits are needed across the 

board and a much more systemic way, and times have moved on), the observations of the 

Conservation Authority in 2011 are worth noting for the broader point they make about certainty in 

the system:555 

 

WCOs are useful for all parties because they provide a clear, transparent mechanism that 

sets real limits, provides certainty, helps the planning process, lowers costs and makes 

effective use of stakeholders’ time and resources. 

 

Once the [Rangitata] WCO was gazetted, the flow regime it established provided certainty 

for all parties. The flow regime developed through the WCO process meant that a 

subsequent resource consent application by Rangitata South Limited to take water within 

the constraints established by the WCO attracted few submissions (and no appeals). 

 

In other words, less advocacy effort was needed. Naturally, clearer law requires legislative attention, 

but, again, such things will already form a core part of the parliamentary process for the NBA and 

SPA. 

 

• Most importantly, the meaning of fundamental aspects of the law (such as the NBA equivalent 

of the word “while” in section 5 of the RMA) needs to be clear on its face, not left up to 

argument in the courts. We refer readers to our previous work on environmental limits and 

national direction, and our submission on the exposure draft of the NBA, for more detail about 

how that should proceed.556 

• Also important will be how principles of the NBA are drafted, the specificity with which 

environmental limits and targets are expressed (including timeframes and actions for reaching 

them), and the relationships between different policy elements of national direction within 

the National Planning Framework (notably for freshwater and biodiversity).557 These should be 

translated where possible to clear regulatory controls before the consenting (or even planning) 

stage. 

• The relationship between the NBA (with a strong environmental purpose) and the SPA (which 

will have broader objectives) should be made clear as being one of hierarchy, especially when 

it comes to the influence of regional spatial strategies on combined plans and the order in which 

these are developed and reviewed.558 

• The use of model or template conditions for plans (including land and water plans in the first 

instance) should be developed by the Ministry for the Environment as planning processes roll 

out. This would help make instruments clearer and more consistent, preventing the need for 

 
554 This does not mean that public participation is less important when quantifying environmental limits, as 
wide involvement has many other benefits (see Chapter 2). However, it may justify some constraints on merits 
appeal rights in the courts, for example by limiting standing to those representing the public interest. 
555 New Zealand Conservation Authority Protecting New Zealand’s rivers (2011) at 31. 
556 See G Severinsen and R Peart Environmental limits in a future resource management system (March 2021); 
Environmental Defence Society submission on the exposure draft of the Natural and Built Environments Bill 
(and accompanying parliamentary paper), August 2021. 
557 See G Severinsen and R Peart National direction in a future resource management system (April 2021). 
558 See G Severinsen and R Peart Environmental limits in a future resource management system (March 2021). 
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advocates to fight a rear-guard action on every plan and creating a more stable starting point for 

competing arguments to be made. 

• The Ministry for the Environment should have a mandatory and robust auditing role across all 

combined plans and regional spatial strategies prior to notification, to reduce the load on 

advocates later on and provide quality assurance. 

• The relationship between the NBA and the Fisheries Act (with respect to spatial restrictions) 

should be clarified in the NBA to address remaining uncertainties from the Motiti decision559 and 

enable advocates to channel their efforts into the most appropriate forum. 

 

We also wish to flag another interesting possibility, which could be pursued to address the issue of 

there being “too much” advocacy in the current system. At present, evidence in litigation on plans 

and consents can be characterised by “verbosity, repetition, and lack of focus on matters that can 

truly inform outcomes”.560 Every party can call multiple expert witnesses, often covering the same 

ground, in a highly contested and adversarial environment that takes significant judicial time and 

resources (and cost for advocates who are expected to furnish counter-evidence). If there were a 

strong statutory foundation (and a fair resourcing model) for doing so, an alternative could be to 

have a more inquisitorial process by which the court itself, in consultation with parties, appoints one 

(or at least fewer) expert witnesses per topic. That could improve timeliness of outcomes, relieve 

pressure on the judiciary, and address the inequality of arms between advocates. 

 

5.4 Maintain and strengthen normative hooks that provide a platform for 

environmental advocacy  
 

Not all specific outcomes can be enshrined in primary or secondary legislation, so a space for 

argument and persuasion will still be required in planning and consenting processes. It is therefore 

essential that there be robust normative hooks in legislation, not just for environmental advocates 

to present arguments, but also for them to have appropriate impact. Advocacy under weak law will 

not operate as a check and balance, and will thus be inefficient, if it lacks a clear pathway to 

influence. The following will require legislative attention in the parliamentary process. 

 

• The concept of te mana o te wai (establishing a hierarchy in which the needs of the waterway 

come first) should remain, and this central idea should have clear support in the principles of 

the NBA. In partnership with iwi, this should inform the development of the concept of te 

oranga o te taiao. 

• The enhancement of the environment should be specifically emphasised, allowing arguments 

to be made about how (not just whether) that happens. There also needs to be a statutory 

hook on which to make arguments about the timeframes in which targets for improvement 

should be met (eg a reasonable timeframe in light of the magnitude and urgency of the issue), 

most importantly where limits are exceeded.561 

 
559 Attorney-General v The Trustees of the Motiti Rohe Moana Trust [2019] NZCA 532. 
560 Personal communication, November 2022. 
561 Noting that the current policy intent seems to be that limits are defined as current state rather than 

minimum acceptable state, so hooks will be important to allow such arguments to be made with respect to the 

latter as well as where further degradation occurs relative to the current baseline. On targets generally, see J 

Rutter and W Knighton Legislated policy targets: Commitment device, political gesture or constitutional 

outrage (2012). 
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• To support alternative dispute resolution in court proceedings, the Act should specifically 

recognise the importance of pursuing synergies between environmental and other outcomes, 

not just balance or compromise. 

• In practical terms, it will be important for Fish and Game (an experienced advocate with a 

relatively secure and independent funding source) to continue to have a focused hook to justify 

its involvement in proceedings concerning freshwater, especially over the coming years as land 

and water plans roll out.562 At present, decision-makers are required to have particular regard 

to the “protection of the habitat of trout and salmon”. We see a case for this to remain in 

some form, although it might usefully be rephrased as the “protection and restoration of 

freshwater environments capable of supporting healthy, biodiverse ecosystems and aquatic 

life”, where the definition of “aquatic life” could include trout and salmon (but exclude pest 

species). This provides a clear hook for Fish and Game involvement, as well as establishing a high 

bar for water quality, while not focusing just on habitats where trout and salmon actually are or 

necessarily will be in the future. To further leverage this advocacy opportunity, the NBA could 

also specifically reference the importance of protecting and expanding wetland habitats, 

including (where appropriate) their value in supporting populations of game birds.  

• There need to be strong hooks to allow advocacy that seeks to implement environmental limits 

through the consenting process.563 At present, section 104 on its face simply lists many factors to 

which regard must be had. The NBA should instead require compliance with limits in 

consenting decisions. 

• Consideration should be given to how burdens of proof are approached in consenting 

processes, placing this more firmly on applicants. Standards of proof could be revisited too 

(especially when it comes to loosening environmental limits), and private plan changes should 

not be permitted to alter limits. The NBA should have a robust “non-regression” principle to 

ensure that limits are not weakened over time. 

• Normative hooks should be strengthened for environmental advocacy to have influence in the 

non-statutory policy processes that lead to law reform and decisions to create national 

instruments, including regulatory impact assessment (to counterbalance the strong current 

focus on financial costs and sectoral impacts). This may not require legislative change, and could 

see an “environmental” equivalent of the rural proofing policy developed so the Ministry for 

the Environment could run a ruler over all other policy created by government, and/or a 

review of Cabinet’s impact analysis requirements (and government expectations for good 

regulatory practice).564 The European Union provides an interesting example of guidance when 

it comes to weighing evidence from different parties, which we summarise in the spotlight 

below. A similar approach in Aotearoa New Zealand would provide a stronger foundation when 

it comes to making public interest arguments. 

• The review of government policy through an environmental lens could be usefully strengthened 

via legislative change to the New Zealand Bill of Rights Act, to ensure that any inconsistency 

with fundamental rights to (or of) a healthy environment require express justification. We 

have looked at this in our work on resource management reform, and consider that the 

Parliamentary Commissioner could oversee such a “BORA” check.  

 
562 A complementary measure is to amend the mandate of Fish and Game, which is explored further below. 
563 Building on the decision in RJ Davidson Family Trust v Marlborough District Council [2018] NZCA 316. 
564 See <www.treasury.govt.nz/information-and-services/regulation/regulatory-stewardship/good-

regulatory-practice>; see also a critique of the current approach in D Koolen-Bourke and R Peart Science for 

policy: The role of science in the National Policy Statement for Freshwater Management (Environmental 

Defence Society, 2022) at 5.4-5.5. 
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• To give a more effective hook for assessing environmental risk and uncertainty across 

government policy, the precautionary principle could usefully be reflected in the Environment 

Act (under which the Ministry for the Environment operates). 

 

A spotlight on European Union guidance for assessing evidence in policy processes 

 

The European Union’s Better Regulation guidance includes direction that growth should be 

supported “while maintaining social and environmental sustainability.”565 The guidelines emphasise 

the use of “best” evidence and inclusivity in order to ensure groups with relevant expertise are 

involved.566 In other words, everyone has a chance to come in the door, and the net is cast wide. It 

states that the role of stakeholder consultation is to provide feedback and evidence, and that 

consultation should be simple, concise, targeted and diverse.567 Interestingly, it also states that 

impact assessments should be evidence based and “unbiased”.568 Quantitative conclusions should 

separate out “fact”, “expert opinion” and “stakeholder views”. 

 

To support a focus on sustainability, a “Better regulation toolbox” has been developed. The aim of 

this is to create a rigorous evidence base for policy-making. One tool, concerned with evidence-

based better regulation, is designed to ensure credibility and transparency, emphasising the need to 

continually check for bias and distinguish facts from stakeholder opinion. It supports peer review 

processes and sets three criteria for quality expert advice: excellence, independence and pluralism, 

including both mainstream and divergent views.569 Where there is scientific uncertainty or 

conflicting views, the EU’s “Joint Research Centre” can provide expert judgments.570 Another tool 

deals with stakeholder consultation, and includes direction to verify the reliability and 

appropriateness of collection methods when data or expertise from stakeholders is used.571 In other 

words, the system engages people fully but retains a healthy dose of scepticism in light of people’s 

motivations. 

 

Evidence-based policy is scrutinised through a clear sustainability lens, not just its impacts on 

regulated parties. As such, direction is provided to guard against bias and conflicts of interest. 

Requiring peer review, reviews of methodology, and distinctions to be made between different input 

sources (and between facts and opinion) are all present. It has also been important to have a 

mechanism, in the form of the Joint Research Centre, to assist officials in resolving difficult matters 

of science, especially situations of contested science advice.  

 

The Better regulation approach is not without critics. It is considered to be too technocratic by some, 

who argue that it can enable difficult political considerations to be avoided572 or hidden. Some have 

 
565 European Commission, 2017, Better regulation guidelines, SWD (2017) 350, 7 July 2017, Brussels. 
566 European Commission, 2017, Better regulation guidelines, SWD (2017) 350, 7 July 2017, Brussels at 7. 
567 European Commission, 2017, Better regulation guidelines, SWD (2017) 350, 7 July 2017, Brussels at 8. 
568 European Commission, 2017, Better regulation guidelines, SWD (2017) 350, 7 July 2017, Brussels at 17. 
569 European Commission, 2017, Better regulation guidelines, SWD (2017) 350, 7 July 2017, Brussels at 17-25. 
570 European Commission, 2017, Better regulation guidelines, SWD (2017) 350, 7 July 2017, Brussels at 94-95. 
571 European Commission, 2017, Better regulation guidelines, SWD (2017) 350, 7 July 2017, Brussels at 395. 
572 G Listorti and others “The debate on the EU better regulation agenda: A literature review” (2019) JRC 
Science for Policy Report. 
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seen it less as a tool to improve the evidence base for policy, and more as a tool to depoliticise 

controversial issues and pass the buck.573  

 

In contrast, regulatory direction in Aotearoa New Zealand provides weak support for science-based 

policy. There is a need to take a critical look at our regulatory settings. For all their imperfections, 

many jurisdictions have attempted to craft more balanced, and public good focused, policy 

frameworks which we could learn from. 

 

To provide greater balance and ensure that their public interest role is recognised, we also see a 

case for some advocates (including statutory advocates) to be given a more direct pathway to 

influence by virtue of who they are and the mandate they have, not just the values that they 

espouse. This can be seen to some extent in the current system – for instance, the Environment Act 

stipulates that evidence provided by the Parliamentary Commissioner for the Environment “should 

be taken into account” in determining proceedings in which the Commissioner is involved, and a 

similar approach can be seen in some te Tiriti settlement legislation where the voice of tangata 

whenua receives specific weight.  

 

Such provisions should be built into the NBA and SPA, where the views of advocates like DOC, the 

Parliamentary Commissioner (and his/her reports), Fish and Game (with respect to freshwater 

quality and flows), EDS and Forest and Bird574 could be given “particular regard” (subject to the 

purpose of the Act) when determining questions of interpretation or application.575 This would 

prevent such arguments being ignored (and make judicial review a more realistic prospect if they 

were), but could also incentivise stronger engagement with advocates before notification. Placing 

particular weight on some evidence, recognising its quality, could address issues over inequality of 

arms (eg applicants or development interests providing a larger number of expert witnesses). 

 

5.5 Strengthen procedural hooks to facilitate involvement by environmental 

advocates at appropriate times 
 

Alongside strong normative hooks on which advocates can make effective arguments, the system 

requires adequate procedural hooks through which advocates can become involved in the first 

place. These need to be strengthened. In some places, we think that these hooks could usefully be 

targeted at those particular entities providing a check and balance, rather than opening up 

involvement to the wider public. 

 

• The ability for advocates to join proceedings under section 274 of the RMA (without having 

engaged through council processes) should be retained in an equivalent provision of the NBA, 

but this should be extended to include entities representing the public interest in a healthy 

environment (not just those with an interest greater than the general public). 

• There needs to be a more structured and predictable mechanism through which 

environmental advocates (including statutory ones) are involved in the co-creation of national 

direction under the NBA, as otherwise this risks inconsistency in how different stakeholders are 

 
573 S Garben “A taste of its own medicine: Assessing the impact of the EU better regulation agenda” (2020) 26 
(1-2) European Law Journal 83-103. 
574 For example, a new Environmental Defender’s Office, as explored further below. 
575 For example, when considering consent applications. 
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treated across different governments. That should build on best practice lessons from the recent 

freshwater policy process. 

• There should be specific standing for DOC to be involved in RMA processes under the NBA, to 

allow involvement in proceedings as of right. Automatic standing should be extended to 

embrace EDS and Forest & Bird, and Fish and Game for proceedings concerned with 

freshwater (water quality and flows). 

• In the event of non-notification of consents, appeal rights (either on the merits or on points of 

law) should still be allowed for statutory advocates such as DOC (or, as discussed further 

below, a new Environmental Defender’s Office) who represent the public interest and act as a 

litigation watchdog. This would retain the efficiency provided by not allowing full public 

participation rights, but more clearly recognise the importance of separating the participatory 

function from the public interest check and balance function of advocacy. We anticipate that 

such rights would seldom need to be used, but would be a valuable safety net. (For instance, 

such appeal rights would have been appropriate to provide scrutiny over the reconsenting of 

existing marine farms under the National Environmental Standard for Marine Aquaculture, 

which have been largely treated as non-notified applications despite having uncertainties 

around long-term environmental impacts.)576 

 

• Similar appeal rights for a statutory advocate should be provided when it comes to council 

decisions on combined plans under the NBA. We understand the policy intention is to allow 

appeals only to the extent that the recommendations of an independent panel are rejected by a 

regional planning committee. Our view is that broader appeal rights should be afforded one or 

more public interest advocate, even if a committee accepts a panel’s recommendations. Again, 

we do not anticipate such powers would need to be used very often. 

 

A spotlight on merits appeals 

 

At first glance, merits appeal rights seem inefficient. The same people can present the same 

submissions, on the same things, using the same evidence, twice on the merits. So why do we have 

appeals? The reason is partly related to institutional design. In a system in which subsidiarity is 

expressed through strong devolution to local government, Environment Court merits appeals are 

one way to ensure the national interest is properly recognised and that there is consistent 

application of the Act’s purpose. It also means that any lack of capacity and capability at council level 

can be remedied at court level, which can address any lack of implementation oversight from the 

Ministry for the Environment. However, this does not require full participatory rights for everyone. 

 

• Greater oversight should also be provided over council decisions to not notify consents in the 

first place. While notification decisions should be proactively reviewed or audited by the 

Ministry for the Environment, another mechanism would be to provide appeal rights to a 

 
576 The Conservation Authority, in its submission in the (then) proposed National Environmental Standards for 
Marine Aquaculture, noted the importance of the check and balance function of advocates with respect to 
reconsenting non-notified aquaculture operations: “Public input to coastal management is to be largely 
restricted to the Plan development stage under the proposed NES. The NZCA does not support this aspect… 
Plans are not usually written with absolute certainty around the adverse effects of activities such as marine 
farming, as information is incomplete. It is often at the resource consent stage that more detailed information 
is provided about the marine environment, including the ecosystem, and the level of adverse effects is 
quantified”.   
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defined set of public interest environmental advocates, to challenge non-notification in the 

Environment Court. This would require councils to proactively share notification decisions.577 

• There should be stronger hooks for environmental advocacy in Fisheries Act decision-making 

processes. This could be in the form of merits appeals when the Minister is making decisions in 

which section 9 environmental principles are relevant.578 Standing could be narrowed to a 

representative of the public interest (eg DOC, a new EDO, or specified civil society groups) rather 

than full public participation.579 Alternatively, it could be in a softer form – a requirement or 

expectation to give particular regard to DOC views when making decisions that impact on the 

broader marine environment (for example, when making catch limit decisions where the 

removal of that stock impacts on the food supply of threatened or protected species like 

penguins and whales).580 

 

There also needs to be a more conscious and consistent recognition of the importance of structured 

civil society involvement in non-statutory, “bigger picture” policy development processes. This has 

several aspects. 

 

• At the least, there should be best practice guidelines around who should be involved in such 

processes and when, drawing on lessons learnt from the freshwater policy process.581  

• Provisions should be inserted into the public service code of conduct to reflect an expectation 

that regular departmental engagement with civil society groups is normal practice.  

• A Prime Minister’s forum should be established as a formal channel through which 

environmental advocates (statutory and non-statutory, as well as Māori) can collectively 

advocate for law reform and deep policy shifts to government as a whole, not just react to 

government-led proposals or engage piecemeal with agencies.582 

 

5.6 Establish an Environmental Advocacy Forum to coordinate public and private 

advocacy activity 
 

The idea of a forum through which big picture concerns can be raised to “all of government” (and 

not just individual agencies) is important, but equally important is how environmental advocates’ 

activities are coordinated with each other. We suggest the establishment of an Environmental 

Advocacy Forum to ensure that the check and balance function of advocacy is coordinated across 

the whole system, providing a space in which resources and experiences can be shared, a more 

 
577 The downside is the additional resourcing burden this would impose on advocates, so we think a Ministry 
for the Environment audit function should accompany greater rights for public interest advocates to appeal 
such decisions, to ensure they did not need to be used very often. 
578 See the spotlight on the Maui dolphin in Chapter 4. 
579 While this could be DOC, there may be concerns about its closeness to government in such processes. It 
may be a more suitable role for an Environmental Defender’s Office (see further below). 
580 It is telling that conservation measures often require the concurrence of the Minister of Oceans and 
Fisheries when they have impacts on commercial fishing rights, but fishing decisions do not require 
concurrence of the Minister of Conservation when the exercise of those rights impacts on conservation. 
581 See D Koolen-Bourke and R Peart Science for policy: The role of science in the National Policy Statement for 

Freshwater Management (Environmental Defence Society, 2022). 
582 Quarterly meetings already occur, but this is not guaranteed. 
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strategic approach across multiple advocacy arenas (eg litigation, policy, campaigning) can be 

taken, and issues with overlaps and conflicts (see Chapter 4) addressed more proactively.583  

 

This would not require legislative change. Of course, there will be a need to carefully define the 

boundaries of what an “environmental” advocate means by having a statement of core mission for 

such a Forum, ensuring that elements not representing the public interest do not undermine its 

purpose.  

 

Some NGOs are already taking steps to formalise cooperation and deploy resource more 

strategically, recently establishing a charitable trust (Environment Aotearoa Trust)584 to provide a 

framework for joint action where considered appropriate (while retaining independence in 

organisational operations). We see this as a positive step. 

 

The role that Environment Aotearoa Trust will play in the future is uncertain, and it is a private 

initiative beyond the scope of policy makers (and therefore the audience of this report) to influence. 

It also raises some risks.585 But to the extent it can act as an agreed umbrella organisation for key 

NGOs, there may be potential for it to become a kind of “sorting house” to triage litigation, and a 

point of contact for the sector’s engagement with government and Māori. It could help civil society 

play to its strengths (for example, those with regional branch structures focusing on issues having a 

place-based component). Joint submissions (on regulatory plans as well as national level policy 

initiatives) may be beneficial in providing a powerful combined voice. It could be a holding pen for 

bulk-funding of environmental NGO advocacy. 

 

There have been other informal efforts to align work over the years. For example, steps have been 

taken to use joint NGO engagement with councils early on (eg with the Northland Regional Council) 

to head off potential issues and litigation later on. To support this, the law could usefully require 

pre-notification consultation with such a recognised grouping of “public interest” civil society 

advocates (or at least a mandatory offer of consultation, recognising that not all will have the 

capacity to engage in every situation), or this could be encouraged as good practice by the 

Ministry for the Environment. 

 

In the United Kingdom, recent extensive law reforms saw civil society organise to amplify its 

influence and provide a stronger conduit to government (see the spotlight below). This was also 

aimed at providing a more obvious channel for large philanthropic contributions to the cause of law 

reform. It provides an example of what may be possible with more joined up efforts across 

environmental advocacy organisations.  

 

A spotlight on Greener UK: The coordination of civil society advocacy in the United Kingdom’s 

environmental law reform process 

 

Greener UK is a coalition of 12 major environmental organisations with a combined public 

membership of over 8 million. It was formed in December 2016, at the time of Brexit negotiations, to 

 
583 For example, between DOC and Fish and Game. 
584 Not to be confused with the names of recent environmental reports produced under the Environmental 

Reporting Act.  
585 Including that everyone involved needs to see a benefit and retain independence of action, and that a 

cooperative entity’s mandate needs to be to speak for nature rather than individual interests.  
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ensure that environmental protections were maintained and enhanced through the Brexit process 

and negotiations with the EU on other trade agreements. It provides an excellent example of how 

civil society can organize itself to be more efficient and effective. 

 

The need for Greener UK arose out of fears that, while there were already existing environmental 

advocates, there was not enough political collaboration to deal with something as complex as Brexit. 

In addition, member NGOs did not all have the same channels within Government, and they were 

constantly asked whether they could collaborate more effectively.586 Greener UK was seen as the 

solution.  

 

Greener UK recognised that Brexit provided a pivotal moment to restore and enhance the UK’s 

environment. Its Manifesto established three priority areas for action:587  

 

1. Secure the benefits of existing environmental laws as the UK leaves the European Union, and 

pass an ambitious new Environment Act 

2. Secure the UK’s global climate leadership 

3. Introduce new policies and investment that create thriving farming and fishing industries 

 

The Manifesto got everyone onto the same page from the beginning, and it was stuck to by and 

large throughout the process.  The narrow focus on Brexit contributed to the success of the 

coalition. Importantly, Greener UK was Brexit-neutral rather than anti-Brexit (which was the position 

of most NGOs/environmentalists). 

 

Greener UK is not a formal entity or charitable trust. Instead, it is a coalition convened by Greener 

Alliance, an independent think-tank and charity which works collaboratively with a number of other 

networks and organisations.588 Greener UK initially had 14 members, but as the process went on 

there was a tapering off of interest. There are currently 12 member NGOs. 589 Membership consists 

of many long-established organisations – some more radical than others. Of the initial 14, only half 

were active advocates through the Brexit legal process. Others, particularly those focused on 

campaigning, were not keen on getting involved in the “nuts and bolts” of drafting the legislation. 

We heard that, despite such differences, having all the NGOs contained within the umbrella 

organisation was still a useful model. It created a strong, unified voice and reduced the likelihood of 

member organisations going “rogue”, or campaigning on a purpose contrary to that of Greener UK 

(which all member NGOs were aligned with). It also enabled those members, who were not directly 

active in the parliamentary process, to use the passage of Bills through Parliament to publicise 

success in wider campaigns or to raise awareness.  

 

There were tensions when member NGOs wanted to use the Greener UK umbrella to advocate for 

issues outside its purpose. For example, one member NGO wanted to use the Environment Act to 

raise awareness of bottom trawling issues, despite this not being within the scope of the Act. A big 

 
586 Personal communication, 2022. 
587 Greener UK Manifesto: A manifesto for a greener UK. 
588 For a full list of supporting organisations and networks which Greener UK work with see 
<https://greeneruk.org/about/coalition> 
589 Including the Royal Society for the Protection of Birds, the National Trust, WWF, Campaign to Protect Rural 
England, Client Earth, Friends of the Earth, Greenpeace, Marine Conservation Society, Wildfowl & Wetlands 
Trust and the Woodland Trust. 
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part of implementation of the Greener UK model was about managing these relationships, and 

ensuring there was good communication between member NGOs. 

 

Greener UK had access to a broad range of skills including lawyers, a senior parliamentary affairs 

associate,590 and people skilled in communications and media. Further skills and expertise were 

developed throughout the process. There was, in most cases, a direct link to the board of partner 

organisations which enabled senior figures to easily provide input into the process.  

Changes were effected primarily through discussions and working closely with parliamentary figures 

at Westminster. This was the first time there had been consistent collaboration between NGOs and 

Ministers on environmental issues in the UK. Greener UK was trusted and had good research to back 

up its position. In addition to work done inside parliament, Greener UK used communications staff 

to feed material to media, timed to support its political advocacy. 

  

 “Greener UK is the gold standard for environmental advocacy in the United Kingdom” – Interviewee 

 

Since its inception, Greener UK has worked on five draft bills. The first was the first EU exit Bill, and 

the most recent was the Environment Bill. It is likely that further work on the retained EU law bill will 

also be required in the coming months to years. Advocacy on the Environment Act was a significant 

undertaking for Greener UK. It was not only responsible for persuading government on the need for 

new legislation (the Environment Bill) but also succeeded in bringing the delayed Environment Bill 

back to parliament twice.591 In the 1056 days it took for the Environment Act to progress from a 

draft Bill to receiving royal assent, Greener UK provided a total of 16 detailed briefings to the House 

of Commons committee which were heavily relied on by Ministers. It successfully pushed for the Act 

to include a high level of ambition, a strong enforcement framework and legally binding targets, 

amongst other improvements.592  

 

Greener UK also successfully raised awareness of the governance gap resulting from Brexit and the 

need for a robust and independent environmental watchdog. This was the beginning of the Office 

for Environmental Protection, first proposed by Greener UK in 2018. This work ran alongside 

campaigns on several other pieces of post-Brexit legislation including the Agriculture, Fisheries and 

Trade Acts. 

 

The funding model for Greener UK was discussed informally through interviews – with the majority 

of the coalition’s funding coming from foundation/charitable trusts (approximately 75%) and the 

remaining 25% being contributed by the NGO members. However, no exact figures as to income or 

expenditure could be located. Greener Alliance, as a charitable entity, has a published record of its 

annual accounts. In the financial year ending 31 March 2021, it had a total income of £2,209,431.593 

 
590 Ruth Chambers was brought in as a senior parliamentary affairs associate – she had experience with 
lobbying on bills in other sectors (not environment) and her expertise was said to be invaluable through the 
process.  
591 Green Alliance Annual Report 2021 at 9. When the Covid-19 pandemic struck in March 2020, the Bill’s 
progress was paused, leaving protections hanging by a thread. Greener UK focused on urging the return of the 
legislation as soon as possible and raising the government’s ambitions in the Bill. This was successful. However, 
Greener UK had to apply pressure again when the Bill was delayed for a third time in early 2021. It finally 
resumed its progress through Parliament in May 2021. 
592 The Environment Act and what it contains is discussed in the spotlight on the Office for Environmental 
Protection further below. 
593 See <https://register-of-charities.charitycommission.gov.uk/charity-details/?regId=1045395&subId=0> 
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Of this 1% came from individuals, 4% from public bodies, 5% from business, 8% from NGOs and the 

vast majority (82%) from philanthropic trusts and donations.594  Expenditure for the same financial 

year was £1,811,965.595 The majority of this was for charitable activities (92%) with the remaining 8% 

being for fundraising (6%) and governance (2%).596 

 

Greener UK model has now been embedded into Parliament as a way of working, and in 2020, Peers 

for the Planet was formed.597 This entity is designed to fulfil the role played by Greener UK going 

forward (noting that Greener UK’s focus was ensuring an environmentally-sound transition from 

Brexit).  

 

The experience of Greener UK provides some interesting lessons for advocacy settings in Aotearoa 

New Zealand. 

 

• An umbrella organisation to represent a unified voice on agreed issues will make that voice 

stronger and more coherent 

• A narrow focus will increase coherency and strength, and enable buy-in from more NGOs (that 

are aligned with that focus). It is important to note that the existence of an umbrella 

organisation, such as Greener UK, does not prevent the member NGOs advocating for wider 

issues outside of this focus. 

• Buy-in for the cause from senior representatives (ie chief executives) of coalition members is 

invaluable. 

• It is important to be as inclusive as possible, not to be seen as the elite of the NGOs, but as a 

group that is representative of the challenges being faced. This brings with it a diversity of 

skillsets.   

• The entity needs to be properly resourced. Greener UK was largely funded by philanthropists, 

but this is unlikely to be a viable model in Aotearoa New Zealand, so alternatives (including 

government funding) should be explored.   

• There are significant benefits in having an independent secretariat. If this cannot occur, then the 

secretariat should be hosted by one of the organisations that is more neutral – for Greener UK 

this was the Green Alliance. Either way, a secretariat is required to manage the day-to-day 

running of the coalition and make sure its operations are effective.  

 

More significant, arguably, than inter-NGO coordination is the lack of coordination between 

statutory advocacy priorities (eg for DOC, Fish and Game, the Parliamentary Commissioner) and the 

activities of civil society.  

 

An Environmental Advocacy Forum would provide an arena within which core, specified public 

interest environmental advocates598 could have strategic conversations (about funding, litigation, 

 
594 Green Alliance Annual Report 2021 at 33. 
595 See <https://register-of-charities.charitycommission.gov.uk/charity-details/?regId=1045395&subId=0> 
596 Green Alliance Annual Report 2021 at 34. 
597 Peers for the Planet is a registered non-profit entity created to provide staffing, secretariat and organisation 
support to the Lords grouping, as well as facilitating access to the latest research and insight from a broad 
range of experts and other stakeholders. It brings together over 120 Members of the House of Lords who want 
to put the need for an urgent response to climate change and biodiversity loss at the top of the political 
agenda. Peers for the Planet aims to build cross-party momentum that can inform the political agenda, and 
win ambitious but practical changes in policies and laws, regardless of who is in government at any given time.  
598 A sensible approach would be those listed in schedule 6 to the Covid-19 fast track consenting legislation. 
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think tank functions, public campaigning etc) up front, and where staff interactions would be 

fostered. Most importantly, it would provide a space within which civil society, tangata whenua599 

and DOC600 could discuss a strategic approach to sharing resources. This should not require 

involvement by non-public bodies and would not constrain their freedom of action. Rather, it would 

be about coordination, and provide another mechanism by which DOC could be held accountable for 

its advocacy function. An Advocacy Forum could be hosted or supported (although not controlled) 

by the Ministry for the Environment (as steward of the system) or Department of Conservation (as 

the core statutory environmental advocate within it).601  

 

This Forum could lead to the establishment of joint “advocacy teams” across the system’s core 

advocates, to be deployed in RMA proceedings (for example, joining up the technical and legal 

expertise of DOC and Fish and Game). It should also see a pool of acceptable experts established, 

who would be made available to core public interest advocates upon request to support litigation 

(eg on freshwater plans or combined regional plans under the NBA). These experts could be 

accredited by an independent source (such as the Chief Freshwater Commissioner or equivalent 

under the NBA). A more coordinated approach here should not jeopardise the ability of member 

NGOs to access public interest funding, such as under the ELA Fund. 

 

5.7 Strengthen “watchdog” advocacy settings to provide greater accountability for 

decision-makers 
 

Both statutory and non-statutory environmental advocates provide an important mechanism for 

holding decision-makers to account (eg by litigating or campaigning). Of course, the system does not 

have to rely just on advocates to achieve this (for instance, an alternative solution may be to address 

the structure and incentives of decision-makers like local government, the respective roles of 

councils and the EPA, or the local government auditing responsibilities of the Ministry for the 

Environment).602  

 

However, we consider that advocacy will continue to be an important piece of the puzzle in making 

decision-makers accountable for their environmental performance, and that this function should be 

provided for in a more effective way. Other recommendations in this chapter should also help them 

 
599 Whether that could be achieved through the new national Māori entity that we understand is envisaged 

under the NBA, representatives from the Iwi Chairs Forum, or some other mechanism, is a question that would 

need to be worked through carefully. In interviews we heard that it would be a challenge having a national 

tikanga group representing Māori advocacy given the diversity of Māori voices across different rohe. Bodies 

like the EPA Māori Advisory Board very much see their role as the guardian of process, not the substantive 

voice of mana whenua. 
600 This might put DOC in an awkward position as part of government where strong environmental advocacy 
does not align with broader government priorities (see Chapter 4), but that is no different to the conflict 
between DOC’s own functions that it has to grapple with anyway. Barriers to the sharing of resources might be 
reduced through greater statutory independence for DOC’s advocacy role (see further below). 
601 We understand that conversations about coordination are underway between the Department and Fish and 
Game with respect to advocacy in the freshwater planning process, but it is unclear at the time of writing what 
the result of this will be, and it is ultimately an ad hoc solution to a narrower problem. 
602 It is a curious feature of the current system that public bodies like councils are thoroughly audited for 

financial and process performance, but not when it comes to the substantive outcomes that provide core 

reasons for their existence (including environmental ones). 
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to achieve this, but here we wish to highlight the importance of having a more structured watchdog 

role. 

 

A spotlight on the Welsh approach 

 

The Wellbeing of Future Generations (Wales) Act 2015 was passed concurrently with the 

Environment Wales Act 2016 and Planning Wales Act 2015. This package of statutes forms the basis 

of environmental and planning law in Wales. 

 

The Wellbeing of Future Generations (Wales) Act places obligations on public bodies to act to 

improve the economic, social, environmental and cultural wellbeing of Wales in a way that accords 

with the sustainable development principle of the Act.603 This includes setting and publishing 

wellbeing objectives that are designed to maximise their contribution to each of the wellbeing 

goals;604 and taking all reasonable steps to meet those objectives.605 Welsh Ministers must also 

publish national indicators (for the purpose of measuring process towards the achievement of the 

wellbeing goals), and milestones (both qualitative and temporal) as to when national indicators are 

considered met.606 Annual reporting of performance against the wellbeing objectives, and whether 

or not these need to be revised, is required by all public bodies.607 This enables the public sector to 

put pressure on those that are not helping to achieve the wellbeing goals. 

 

Ministers are also required by law to publish a “future trends report” prior to the date of a general 

election, setting out predictions of likely future directions in the economic, social, environmental and 

cultural wellbeing of the country.608  

 

A similar initiative, albeit in its infancy, has been quietly introduced through public sector reforms in 

Aotearoa New Zealand, with agencies now expected to deliver “long-term insight briefings”.609 We 

are seeing a first generation of these reports emerging now, but their actual impact on 

environmental policy, other than presumably informing departmental planning in some way, 

remains unclear.  

 

In Wales, things are more structured. The Act provides for the establishment of the Future 

Generations Commissioner, whose role is to act as a guardian for the interests of future generations 

in Wales and encourage public bodies to take greater account of the long-term impact of the things 

that they undertake; and to monitor and assess the extent to which the wellbeing objectives set by 

public bodies are being met.610 The Commissioner is required to publish a Future Generations Report 

 
603 Under section 2 of the Act, sustainable development means the process of improving the economic, social, 
environmental and cultural well-being of Wales by taking action, in accordance with the sustainable 
development principle, aimed at achieving the wellbeing goals. 
604 Section 4 of the Act sets out the seven specific wellbeing goals that collectively seek to improve the 
economic, social, environmental and cultural wellbeing of Wales. These wellbeing goals are quite broad (for 
example, a prosperous Wales; a more equal Wales and a healthier Wales). 
605 Section 3. 
606 Section 10. 
607 Sections 12 and 13. These may be reviewed by the Commissioner to determine the extent to which a public 
body is upholding the sustainable development principle and whether the public body is taking steps to 
meeting its wellbeing objectives (section 20).  
608 Section 11. 
609 Under the Public Service Act 2020. 
610 Section 18. 
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assessment in response, outlining the improvements public bodies should make in order to set and 

meet wellbeing objectives in the legislation.611  

 

The Commissioner also has soft powers of advice and assistance, raising awareness and encouraging 

best practice. This can be powerful, and one interviewee noted that “one of biggest powers the 

Commissioner has is the ability to name and shame public authorities”. In Appendix 2 we tell the 

story of how this influence has been brought to bear to disrupt traditional approaches to transport 

funding, ultimately stopping an extension of the M4 Motorway. 

 

Advice provided to Welsh Ministers may also take the form of published recommendations.612 If this 

occurs, there is a duty on public bodies to take all reasonable steps to follow the course of action set 

out in the recommendation, unless it decides on an alternative course of action or is satisfied that 

there is no good reason to follow the recommendation.613 That is a potentially powerful mechanism. 

 

One limitation of the Welsh Act is that it only applies to public bodies. Although likely to be 

controversial and raise practical enforcement issues, requiring the private sector to also be bound by 

the Act (requiring them to pursue wellbeing) would secure additional protection by expanding those 

who must be held accountable for environmental performance. In other work, we have explored 

how strengthening directors’ duties under companies legislation could provide a similar frame for 

thinking about how corporate entities are held to account for environmental and other “public 

interest” performance alongside financial return to shareholders, and we reiterate those conclusions 

here.  

 

With this in mind, we consider that the following measures would improve the watchdog or 

oversight aspect of environmental advocacy, while reducing the need for advocates to constantly 

push government to act on environmental issues. 

 

• There should be a requirement in the Environment Act for government to respond, via the 

Minister or Secretary for the Environment, and within a reasonable timeframe, to any 

recommendations made by the Parliamentary Commissioner for the Environment.614 Ideally, as 

in Wales, there would also be a requirement to take all reasonable steps to implement the 

recommendations, unless there are good reasons not to. 

• There should also be a more specific requirement in the Environmental Reporting Act for any 

commentary on those reports by the Parliamentary Commissioner (or, as discussed further 

below, an independent science panel) to receive a response from government, in the form of 

an action plan. While this poses potential risks615 (in that reporting happens close to 

government, and a requirement to respond might create political incentives to water down what 

 
611 Section 23. That is more akin to the narrower but more structured role played by the Climate Change 
Commission (in that the obligations created under the Act, while statutory, do not provide any enforcement 
mechanisms). It is noted that judicial review remains available as an option for resolving disputes but the 
effectiveness of this (eg suing public bodies) was questioned. 
612 Sections 19, 21. 
613 Section 22. 
614 In interviews, we heard from some that inadequate weight has been given to the Commissioner’s reports, 
and its own annual reports paint a mixed picture (albeit one where influence is hard to measure). 
615 We understand that in Ontario, environmental reporting conducted by an independent entity that was 
critical of the government saw the government disestablish that body, undermining the broader reporting 
function across the system.  
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is monitored or reported on in the first place),616 the greater risk is that environmental reporting 

does not create momentum for meaningful change. 

• There should be a requirement for relevant agencies to seek the views of the Parliamentary 

Commissioner for the Environment when creating long-term insights briefings, and for those 

views to have meaningful influence over their content. 

• There should be a strong legislative link between the long-term insights briefings generated by 

environmental agencies, and environmental reporting, so that future risks identified in the 

former inform what is then monitored and reported on (and, as mentioned above, responded 

to) in the latter. 

• There should be better alignment between the things that are reported on under the 

Environmental Reporting Act and how public finance is presented (eg in parliamentary 

appropriations and annual reports), so that funding for key environmental issues (and any 

changes to it over time) are made more transparent and inadequacies are harder to ignore.617 

• Progress towards mandatory targets, and the status of environmental limits, set under the 

NBA should be directly linked to environmental reporting requirements under the 

Environmental Reporting Act. 

• There should be more direct lines of accountability established between strategic 

environmental policy (eg Te Mana o Te Taiao – New Zealand Biodiversity Strategy) and the 

policies and programmes of all government agencies (eg Treasury and MBIE). This would make 

it easier for environmental watchdogs to assess their performance. 

• Close consideration should be given to the respective roles of the Public Service Commissioner, 

the Auditor-General, the Parliamentary Commissioner for the Environment and the Ministry for 

the Environment when it comes to who is auditing the environmental performance of public 

bodies (councils and government agencies) in a regular and structured fashion. We tend to the 

view that a regular quality assurance function should be performed by the Auditor-General, 

and its capacity to evaluate specifically environmental performance should be 

strengthened.618 

 

While we do not recommend it per se (it would require significant institutional reform and requires 

much deeper thought, including the respective roles of various government departments, the EPA 

and councils), it is interesting to consider the United Kingdom’s recent experience in creating a much 

more powerful and structured watchdog model for environmental performance (the Office for 

Environmental Protection). This watchdog exercises substantial influence, including by taking public 

authorities to court. 

 

A spotlight on the Office for Environmental Protection in the United Kingdom 

 

Up until recently, England’s environmental laws have been developed and housed in European 

Union (EU) directives. Following Brexit, some of these were rolled over into domestic law via the 

Withdrawal Act and others supplemented with the new Environment Act. However, laws are only 

effective when they have strong institutions and mechanisms to support and implement them in 

 
616 See further below, where we recommend that there is more independent input into which questions are 
asked in environmental reporting and in long-term insights briefings. 
617 Declining indicators could, for example, automatically trigger Treasury funding. 
618 On the role of the Auditor-General, see also M Brown and others Vanishing nature: Facing New Zealand’s 
biodiversity crisis (EDS, 2015). 
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practice and robust enforcement mechanisms for when requirements and standards are not 

complied with.  

 

Until recently, this function has been filled by EU institutions. The EU Commission has the power to 

query member state’s performance and investigate citizen concerns and complaints, apparent 

failures with EU Directives, member states decisions not to implement EU law, or state actions that 

call compliance of such law into question.619 The EU Court of Justice ensures that governments are 

held accountable and that EU laws are complied with. Not only do these systems provide an 

important regulatory and enforcement function, but they also enable the public to hold government 

and other authorities to account for failing to meet their commitments and obligations. 

 

With the withdrawal of the UK from the EU, the country was removed from the jurisdiction of the 

European Commission and the Court of Justice of the EU, resulting in a governance gap. 

While there are existing domestic institutions such as Natural England and the Environment Agency, 

whose functions include monitoring, ensuring compliance and reporting on the state of the 

environment, these agencies cannot be their own watchdog. The context from which the UK 

approach has been born, is therefore very different to Aotearoa New Zealand, where there is much 

less tradition of central government being constrained by independent entities. 

 

Judicial review as an insufficient remedy 

 

Initially, the UK Government asserted that judicial review would adequately fill the purported 

governance gap, as the sole mechanism for civil society to challenge the application of 

environmental laws. This position was, understandably, strongly rebutted by environmental NGOs. 

The courts have important roles to play in environmental governance but are insufficient on their 

own to ensure effective implementation and enforcement of environmental law. In particular, 

judicial review is too narrow in terms of scope and remit, too restrictive in terms of access (including 

costs) and too limited in terms of remedies and sanctions.  

 

In response to lobbying by environmental interests, the governance gap was eventually recognised 

by the UK Government, and the Office for Environmental Protection (OEP) was born. DEFRA 

described this as:620 

 

A world-leading, green governance body … to uphold environmental legislation. The OEP will 

be an independent, statutory environmental body that will hold government and public 

bodies to account on environmental standards, including taking legal action to enforce the 

implementation of environmental law where necessary, once we leave the EU, replacing the 

current oversight of the European Commission. 

 

The Environment Act 

 

Under the UK’s new Environment Act, the Government is required to set out targets in regulations 

that are capable of being objectively measured and achieved within a specific timeframe.621 Targets 

 
619 Gemmell ”Environmental Governance: Effective approaches for Scotland post-Brexit” (Report produced for 
Scottish Environmental LINK, 2019) at [4.6]. 
620 See <www.gov.uk/government/news/new-environment-protections-set-out-in-flagship-bill--2> 
621 Environment Act 2021 (UK), s 1. 
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are to be reviewed five yearly. 622 It is the duty of the Secretary of State to ensure that these targets 

are met.623 In order to measure compliance, there are reporting duties on the Secretary of the State 

to outline whether the target has been met or not. If the target has not been met, the Secretary of 

State must set out the reasons for this, and the steps that will be undertaken to ensure it is met as 

soon as reasonably practicable.624 

 

The Act also directs the preparation of long-term environmental improvement plans, which set out 

how the natural environment will be improved, and the steps that Government intends to take to 

achieve this.625 These are subject to annual reporting obligations, describing what has been done to 

implement the plan, whether the improvements have actually been made, and whether there has 

been any progress towards achieving the environmental targets described above.626 Central to these 

functions is the need for environmental monitoring to be undertaken.627 The Environment Act also 

provides direction to prepare a policy statement on how key environmental principles (such as the 

precautionary principle and the polluter pays principle) should be interpreted and applied by 

Ministers. Ministers must then have due regard to these principles when making policy decisions. 

These are much more systemic duties on government to take action, than under more siloed 

environmental frameworks in Aotearoa New Zealand, and provide a solid foundation for advocacy 

when it comes to more systemic issues. 

 

The Office for Environmental Protection  

 

The OEP received its statutory powers on 24 January 2022. It has three main functions: scrutiny, 

advice and enforcement. The powers given to perform these functions are extensive.628  

Interestingly, we heard in interviews that the New Zealand Parliamentary Commissioner for the 

Environment model was considered as an alternative to the OEP, but was rejected on the basis that 

the Commissioner did not have the full breadth of functions (scrutiny, advice and enforcement) that 

were required to fill the post-Brexit governance gap. The OEP was born from a very different 

governance tradition where powerful oversight had come to be expected.629 

 

A key function of the OEP is to scrutinise the government’s actions by monitoring and reporting 

annually on the progress of environmental plans and targets.630 It must also monitor and report on 

 
622 Environment Act 2021 (UK), s 7.  
623 Environment Act 2021 (UK), s 5. 
624 Environment Act 2021 (UK), s 6. 
625 Environment Act 2021 (UK), s 8.  
626 Environment Act 2021 (UK), s 9.  
627 Environment Act 2021 (UK), s 16. 
628 The OEP may do anything it thinks appropriate for the purposes of, or in connection with, its functions 
(Environment Act 2021 (UK), Sched 1, cl 8). 
629 However, one paper focused on the Scottish response to Brexit, and uncertainties of the formal position of 
the UK and Scotland in relation specifically to environment issues. It recommended the establishment of a 
dedicated environment commission (such as the Parliamentary Commissioner for the Environment) and a 
dedicated environment court as an alternative solution to the governance gap. It concluded that, in the 
Scottish context, a Parliamentary Commissioner model that provided dedicated expert focus on specific policy 
and performance audit, complaints, environmental condition and higher scrutiny and accountability issues, 
combined with the creation of a specialist environment court and the ability for the Commissioner to refer 
matters to court to provide independent oversight of the law, could form a Scottish alternative to the OEP. See 
Gemmell ”Environmental Governance: Effective approaches for Scotland post-Brexit” (Report produced for 
Scottish Environmental LINK, 2019). 
630 Environment Act 2021 (UK), s 28. 
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the implementation of environmental law more broadly. 631 It is required to give published advice to 

Ministers about any proposed change to environmental law or any other matter relating to the 

natural environment on which the Minister requires it to give advice.632 

 

Finally, the OEP has enforcement functions over public authorities who fail to comply with 

environmental law, either by failing to take proper account of environmental law when exercising its 

functions, or unlawfully exercising or failing to exercise any function it has under environmental 

law.633 This is a significant power when contrasted with the weak oversight provided by the Ministry 

for the Environment and the EPA over council RMA performance in New Zealand. 

 

In the UK, complaints can be made by civil society if the complainant believes the public authority 

has failed to comply with the law.634  However, powers to investigate are only provided for if the 

complaint relates to a serious failure.635 The Act then sets out a staged, sequential process for 

dealing with the complaint, providing a more structured approach than the New Zealand 

Parliamentary Commissioner’s process for dealing with public complaints. 

 

First, the OEP may issue an information notice to obtain information relevant to the investigation.636 

If the OEP then decides that, on the balance of probabilities, the authority failed to comply with 

environmental law it can issue a decision notice which outlines the non-compliance and the steps 

that should be taken in relation to the failure (including steps to remedy, mitigate or prevent 

reoccurrence of the failure).637 An environmental review can then be initiated where the court must 

determine whether the authority has failed to comply with environmental law, applying the 

principles applicable on an application for judicial review.638 If the court finds non-compliance, it 

must make a statement to that effect (a “statement of non-compliance”) and may grant any remedy 

available for judicial review other than damages.639 

 

The Court is only able to grant a remedy if it is satisfied that it would not likely cause substantial 

hardship or prejudice to the rights of any person other than the authority, or be detrimental to good 

administration. If this cannot be achieved, the Court may still grant the remedy if it is satisfied that it 

is necessary in order to prevent or mitigate serious damage to the natural environment or to human 

health, and there is an exceptional public interest reason to grant it.640 

 

Between 1 January 2021 and 31 March 2022, the OEP received 39 complaints.641 Of these, 15 did not 

meet the criteria and were closed; 11 are waiting for further information from the complainant or 

public authority; and 13 are awaiting a decision.  

 
631 Environment Act 2021 (UK), s 29. 
632 Environment Act 2021 (UK), s 30. 
633 Environment Act 2021 (UK), s 31. 
634 Environment Act 2021 (UK), s 32. 
635 Environment Act 2021 (UK), s 33. 
636 Environment Act 2021 (UK), s 35. 
637 Environment Act 2021 (UK), s 36. 
638 Environment Act 2021 (UK), s 38. 
639 As the OEP is government-funded, damages are not an appropriate remedy (as it would be using one part 
of government money to pay another).   
640 Environment Act 2021 (UK), s 38(8)-(10). 
641 OEP External Complaints Report Jan 2021 – March 2022. We note that, as the OEP only received its 
statutory powers in January 2022, complaints received prior to this (by the Interim Environmental Governance 
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Structure of the OEP 

 

The OEP Board consists of a Chair, a Chief Executive, and other executive and non-executive 

members. The appointment process differs between executive and non-executive members. The Act 

prescribes that non-executive appointments (including the Chair) should collectively have experience 

in environmental law; environmental science; environmental policy; and investigatory and 

enforcement proceedings. The Chair and other non-executive members are appointed by the 

Secretary of State.642 This is considered a significant failing of the OEP model, as it enables the 

Government to hire (and fire) the members of the Board that is supposed to be regulating it. Despite 

this, the appointment of the first (and current) Chair, Dame Glenys Stacey, and the wider Board has 

been generally well-received. The current Minister supported the involvement of the environmental 

select committee in pre-appointment hearings,643 but as such a process is not set out in legislation, 

there is no guarantee that future Ministers will follow such a robust process.644  

 

Funding  

 

The OEP is funded by the Secretary of State to such an amount the Secretary of State considers 

reasonably sufficient to enable it to carry out its functions.645 The OEP is required to prepare a 

statement of accounts for each financial year, which must include an assessment of whether the 

Secretary of State has provided sufficient funding in order for the OEP to carry out its functions 

during the relevant financial year.646 

 

Funding is provided to the OEP in the form of a grant-in-aid, which is set out in a separate line to the 

overall estimate of DEFRA to ensure transparency. The OEP budget is funded on a multi-annual (five-

year) basis and is ring-fenced and protected by DEFRA in that spending period. This seeks to ensure 

that the OEP has sufficient funds to carry out its statutory function and provide greater certainty. 

 

In March 2022, the Secretary of State set out the OEP budget for the 2022-23 financial year, and an 

indicative budget for the next five years as follows: 

 

• In 2022-23: a ring-fenced baseline budget of £7,108,583, and additional funding of 

£4,364,366 for establishment costs, totaling £11,472,949 

• In 2023-24: a ring-fenced baseline budget of £7,250,755 

• In 2024-25: a ring-fenced baseline budget of £7,395,770 

• The indicative baseline budget for 2025-26 is £7,543,685  

• The indicative baseline budget for 2026-27 is £7,694,559 

 
Secretariat (January 2021- June 2021) and the Interim OEP (July 2021- January 2022)) were passed on to the 
OEP in January 2022 for consideration, and any time restrictions waived due to the exceptional circumstances. 
642 Schedule 1, cl 2.  
643 “Establishment of the Office for Environmental Protection” UK Parliament Hansard Debates (Vol 700, 7 
September 2021). 
644 Noting that this is not a foolproof method to prevent political appointments, as there are several cases in 
which the advice of select committees has been overridden following such hearings and the government’s 
preferred candidates confirmed regardless (see Greener UK “The Office for Environmental Protection – five 
tests for the government” (Briefing Paper, 2021) at 2). 
645 Environment Act 2021 (UK), Sched 1, cl 12(1). 
646 Environment Act 2021 (UK), Sched 1, cl 14(3). 



 
 

162 

 

It remains to be seen how adequate this budget is, in light of the significant and challenging 

functions the organisation has been given (not least litigation against government agencies). 

Concerns have also been raised as to the independence of the funding model for the OEP. A budget 

provided by Parliament (such as is the case for New Zealand’s Parliamentary Commissioner), rather 

than being carved out of DEFRA’s pot, would ensure that the OEP is not beholden to the particular 

concerns or priorities of government and would protect against possible interference by DEFRA into 

the scope or substance of its work.647 

 

Overall, the UK position is still dynamic in the wake of Brexit, and much is still be seen about how 

well the Environment Act and the OEP will perform. The biggest concern seems to be over the 

independence of the OEP. The success of the body will also come down to whether or not it has the 

resources to fully undertake its activities. While the OEP in its annual report is required to provide an 

assessment as to whether the funding is sufficient, it is unclear what the response by the Secretary 

of State to this will be. For a country with a large population and complex challenges, the annual 

budget seems relatively modest.  

 

The OEP has extensive functions within its remit. It will need to be clear about the parameters of 
what it seeks to regulate, and the priority areas for action. An approach to addressing this is set out 
in the OEP’s Strategy and Enforcement Policy which was published in June 2022. Whether the 
enforcement mechanisms are adequate is also yet to be seen. As described, the Act prescribes a 
process whereby decision notices outlining a breach can be issued setting out actions that must be 
undertaken to address the breach. However, there is no obligation for public bodies to undertake 
these actions and, unlike the EU Court of Justice, there is no ability to fine public bodies for non-
compliance. It is therefore unclear the extent to which the OEP’s regulatory teeth will bite. While 
there remains the ability for the OEP to take legal action (in the form of an environmental review) 
this is a significant step up from a decision notice, and it will be interesting to observe the extent to 
which the OEP uses these powers.  
 
In light of the United Kingdom’s OEP model, it is worth considering closely whether the current 
statutory mandate of New Zealand’s Parliamentary Commissioner should be strengthened over 
time. One unique element of this might be how Māori concepts are integrated into its mission. 
Another is whether its role should be more structured (eg mandatory reporting on government 
performance and progress towards targets, as in the UK, or a role in auditing national direction 
alongside or instead of a Board of Inquiry). A third is to do with its structure. Some interviewees 
were of the view that the Welsh Future Generations Commissioner would benefit from a broader 
“Commission” structure. Here, that might see separate commissioners within a single Parliamentary 
Commission for the Environment, working together but each championing different things (eg one 
focused on the circular economy, one on climate, one on biodiversity, and so forth). That raises the 
possibility of some form of co-governance, or a tikanga commissioner that has statutory backing to 
hold the government to account for “environmental” failings under te Tiriti. The most significant 
question, though, would be the powers and duties a reformed Parliamentary Commissioner should 
have, notably the power to take authorities to court for a failure to comply with statutory 
responsibilities (as the OEP does). 
 
There would be risks of going down any of these roads. Aside from those explored above, the reality 
is that the Parliamentary Commissioner seems to be working well and has a well-established and 

 
647 It must be noted that the Environment Act does contain provision that seeks to protect the OEP’s 
independence, but it has not yet been seen how this will play out (see Environment Act, Sched 1, cl 17). 
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respected role in the system; it may be perilous to tinker with it by expanding it or introducing 
complex new structures within it. We heard in interviews that true independence in a watchdog role 
could be “clouded” by becoming a litigant or being forced into the “resource intensive trenches” of 
the NBA, and “loading more into the PCE is the best way to undermine it”. The ability to step in 
where needed, with impact, is a powerful thing. 
 
There is also a political risk of establishing a powerful check and balance on central government 
(including the ability to take government to court), in that the ongoing existence of such an entity 
may be tenuous, especially if it requires a significant budget. We heard in interviews that watchdogs 
that have been too intrusive (as in Ontario, Canada) have risked funding cuts and, in some cases, 
disestablishment. There is also value in the Parliamentary Commissioner having autonomy, not just 
from government, but also to direct its budget where he or she sees the need (rather than to service 
detailed statutory functions, including the bureaucracy they involve).  
 
Nevertheless, there is much food for thought here for the longer-term and the UK experience should 
be monitored closely. We are continuing to give thought to broader institutional change in related 
projects. 
 
It is, perhaps, more interesting in the short term to consider not the Parliamentary Commissioner 
itself, but rather the settings in which this body operates. We consider that its influence could be 
enhanced indirectly in a number of ways: 
 

• Increase the use of joint select committees (such as Environment, Primary Production and 

Finance and Expenditure). This would allow the Commissioner to have a broader “core” 

audience and recognise that a lot of parliamentary business has environmental implications but 

does not go through the Environment Select Committee.  

• Establish an expectation that the Commissioner responds (or can respond) to departmental 

comments on its submissions and advice to select committees. In servicing select committees, 

Ministries have significant power to shape the conversation by providing departmental 

comments after submissions have closed, and select committees should be encouraged to use 

their power to seek independent advice on those comments. 

• Strengthen the “check and balance” provided by select committees. In interviews we heard this 

could be achieved in a number of ways, for example by providing salary parity between 

committee chairs and ministers (so it is seen as a legitimate career goal alongside becoming a 

Minister) and establishing a culture where MPs of all stripes feel empowered to offer strong 

critiques of government bills. 

 

5.8 Ensure statutory advocates are accountable for their performance 
 

As described in Chapter 4, currently there is little oversight of how (or whether) the advocacy 

function itself is being performed, and little accountability. When it comes to statutory advocates 

like DOC, the courts will always be reluctant to say what the Department should have done, given 

that this is often a matter of distributing scarce resources rather than a clear dereliction of duty. 

Judicial review is not an effective oversight mechanism. To effectively hold decision-makers to 

account, advocates also need to be accountable for their own performance.  

 

To address this, we suggest that: 
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• It is made clear in annual reports of statutory environmental advocates how the advocacy 

function is being discharged (eg in which settings) and interpreted, and why/why not. The 

review of Fish and Game, for example, recommended that the organisation provide a 

consolidated report of all activity to the Minister to enhance its accountability to the broader 

public, and this should have a specific focus on freshwater advocacy. 

• A specific and transparent link is made between advocacy activity and DOC budget lines (both 

in reporting and in parliamentary appropriations like Vote Conservation), making it clear how 

much is being spent on the function (and changes to it over time). 

• In reviewing the performance of public sector bodies (eg in agency reviews by the Public 

Service Commissioner and performance audits by the Auditor-General), include a focus on 

evaluating the impact that any advocacy functions are having on decisions. That will be 

particularly important for DOC. It should also apply to the more specific freshwater advocacy 

mandate of Fish and Game (see further below), but not its broader stakeholder advocacy 

function (for which it is already accountable to license holders through democratic process).648  

• There be clarification that the Secretary (and Ministry) for the Environment, as steward of the 

broader resource management system, has a broad oversight role over the performance of 

advocacy in supporting its objectives, and responsibility for identifying and responding to any 

issues. This could usefully be included in the Environment Act, but softer mechanisms could 

help too. 

• There be clarification that the Conservation Authority, when advising the Minister on the 

budget of the Department, should specifically turn its mind to funding required to support 

DOC’s advocacy function (in light of the resource likely required over the coming few years)649 as 

well as considering the extent to which the function has been discharged over the previous year. 

Alternatively, that function could be performed by the Ministry for the Environment. 

 

There should also be regular evaluation, and reporting, on the impact that advocacy supported by 

the ELA Fund is having. One interviewee made the point that “we are not wanting to create a fund 

to enable people to litigate per se… so what is the purpose? And how do you know if you’ve been 

successful?” As far as we are aware, and although there is a requirement in deeds of funding for 

outcomes of litigation to be reported back to the Ministry, the answer is we don’t. A lack of 

transparent evaluation of the Fund might mean that opportunities to strengthen advocacy through 

public funding (eg whether to increase its quantum, or ringfence funding for certain kinds of 

litigation) might be missed. 

 

5.9 Strengthen funding for non-government environmental advocates 
 

As described in Chapter 4, advocates face considerable resourcing constraints which will only grow 

larger as we transition to a new system. Part of the solution here needs to be more consistent 

resourcing for statutory advocates like DOC, but support for public interest civil society advocacy will 

be crucial too. 

 

 
648 Or the Crown (through any appointed board members), if reforms to the organisation progress in this 
direction. 
649 Not dissimilar in principle to the long-term forecasting and advice of the Infrastructure Commission Te 
Waihanga. See New Zealand Infrastructure Commission/Te Waihanga Act 2019, s 13 on the production of 
strategy reports. 
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The solution here is reasonably obvious at a big picture level. As one interviewee said, “the only way 

of reducing the chance of going backwards is if a big pot of money is available for litigation”. More 

specifically, we consider that the existing Environmental Legal Assistance Fund should be 

strengthened in a number of ways to address issues identified in Chapter 4: 

 

• Provide a clear legislative basis for the Fund, including codifying the primary and secondary 

criteria for applicants and the Ministry for the Environment’s responsibility for administering 

the fund;650 

• Enshrine the role of the independent panel in considering applications, and the Secretary for 

the Environment as final decision-maker (to remove the spectre of future political influence 

over funding decisions as has been seen in the past); 

• Provide for the Secretary for the Environment or Parliamentary Commissioner to appoint 

members of the independent panel; 

• Make assistance available for first instance hearings where it is in the public interest to shape 

outcomes from an early stage, which will be even more important in new freshwater and 

combined planning processes (where rights of appeal do not become apparent until planning 

committees accept or reject a hearing panel’s recommendations, and may therefore be lost 

before assistance is possible); 

• Increase the quantum of the Fund and link this to the consumer price index (or relevant 

professional services indices within it); 

• Provide more flexible upper limits on support available to a single organisation, dependent on 

the degree of public interest and resourcing requirements involved; 

• Remove restrictions on the Fund supporting in house expertise where appropriate; 

• Soften the requirement for experts to be engaged only after an application is made; 

• Over time, look to capitalise at least part of the Fund using more independent revenue sources 

so that there is no need for Treasury to justify it (such as a separate and permanent 

parliamentary appropriation, or attached to Vote Parliamentary Commissioner for the 

Environment).  

 

We also see a case for establishing three new, specific funds to support a wider range of advocacy 

activity during the transition period between the current system and the new one. The purpose of 

the first should be to support Māori involvement in statutory processes as kaitiaki, so mana 

whenua can shape plans in a way that recognises tikanga, mātauranga and te Tiriti. Māori will need 

to be supported, not just as advocates, but also as decision-makers and a dedicated fund for both 

may make sense given that these functions may not always be mutually exclusive. Funding a new 

national level Māori entity (as envisaged by reforms) will not by itself fulfil this function, as this will 

not be a representative body for iwi and hapū.  

 

The quantum of such assistance, and parameters put around it, will be a matter for Māori and the 

Crown to determine,651 but we suggest that this should be a separate fund (or direct, non-

competitive funding channel focused on te Tiriti), to avoid difficulties when there are competing 

funding requirements from mana whenua and civil society environmental advocates. At present, this 

 
650 We see a case for transferring the gatekeeper role of the ELA fund from the Ministry and Panel to an 
independent Environmental Defender’s Office, which, as discussed below, might better align the activities of a 
statutory advocate (this institution itself) with those of civil society (supported by public money). 
651 We note the government has indicated an intention to provide $5 million per year to support iwi and hapū 
to discharge their functions in the new system. 
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tension presents a future risk to the ELA Fund, where the role of te Tiriti in making choices is unclear 

(many iwi and hapū groups are funded, but “whether the case relates to Māori undertaking resource 

management/environmental duties and functions” is a secondary criterion).652  

 

The purpose of a second fund (a “Transitional Advocacy Fund”) should be focused on supporting 

broader public interest advocacy, and be designed to support civil society involvement as a check 

and balance rather than as a stakeholder or participant. It should support advocacy activities on a 

range of fronts:  

 

• central government led policy processes (eg several iterations of National Planning Framework 

development);  

• regional level planning (through NBA regional planning committees);  

• proactive identification of areas in need of further reform (“fixes” in the law);653 and  

• arguing test cases (and pursuing declaration proceedings) in the courts on fundamental points of 

legal interpretation.  

 

We cannot have a repeat of the RMA, where the interpretation of Part 2 took over 20 years to clarify 

(and, in some senses, still remains contested).654 To access this funding, an entity could potentially 

be required to raise an issue of national significance.  

 

A third fund should fund civil society and community advocacy in the freshwater planning process. 

Unlike the ELA Fund and Transitional Advocacy Fund, this should also be made available for 

application from Fish and Game, recognising that the financial burden of public interest freshwater 

advocacy should not rest disproportionately on the shoulders of recreational anglers as just one 

sector group. However, there should be strict ringfencing of what advocacy that assistance can be 

used to support, excluding forms of advocacy that are inconsistent with broader conservation efforts 

to control pest species and facilitate the restoration of freshwater indigenous ecosystems where in 

the public interest.655 

 

It is hard to predict exactly how much assistance will be required, as that will depend on how plan 

making and other processes roll out, and the extent to which decisions are appealed (including to 

the higher courts). But it is telling that some NGOs are appraising their own needs as $500,000 per 

plan for freshwater advocacy alone.656 Our understanding from discussions within the sector is that 

this then leaves little headroom for comparable levels of engagement in overlapping processes for 

combined plans and regional spatial strategies (which may have much broader environmental 

implications), so further support is needed. We recommend that: 

 

 
652 This should not prevent Māori from applying for funding from the ELA fund as well, but support for the te 
Tiriti function should be more direct. 
653 Which could usefully include funding for policy work as well as legal advocacy. 
654 See our previous analysis, where we identify weaknesses in the King Salmon decision and Part 2 of the RMA 
(Greg Severinsen and Raewyn Peart Reform of the Resource Management System: The Next Generation -- 
Synthesis Report (Environmental Defence Society, Auckland, December 2018) at 97; G Severinsen, R Peart and 
others The breaking wave: Oceans reform in Aotearoa New Zealand (Environmental Defence Society, 
Auckland, 2022)). 
655 As mentioned below, conflicting advocacy positions on conservation matters should be clarified through 
more robust planning and policy instruments created under a reformed Conservation Act. 
656 Personal communication, 2022. 
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• A dedicated Freshwater Planning Advocacy Fund be capitalised to a minimum of $7 million up 

front, covering a timeframe of three years ($500,000 per plan across 14 plans), and have the 

same basic characteristics outlined above for a revised ELA Fund. 

• A broader Transitional Advocacy Fund (relating to NBA and SPA advocacy during a transitional 

period of 7 years) be funded to a minimum of $10.5 million ($750,000 per region, covering 

advocacy for combined plans and regional spatial strategies).  

 

Within such funds, and with close oversight by the Ministry, direct funding should be provided to 

Environment Aotearoa Trust, to triage and distribute financial support to member organisations 

within it (for example, Forest and Bird and EDS). Given the pedigree of such established 

organisations, and the roles they have played as checks and balances in the system,657 that approach 

may be more efficient for transitional advocacy than an administratively heavy system requiring 

multiple applications for smaller grants to community groups to be processed (noting, of course, 

that nothing should compel private organisations to accept government funding). Alternatively, 

funding could be provided to key organisations directly, as has been done to support their roles 

under Covid fast track consenting legislation. To clarify, a reformed ELA Fund should remain 

available alongside these new funds and endure after they have expired, as it will continue to have 

a broader remit. 

 

Finally, we consider that funding should also be available to support broader public participation 

from communities and individuals, although that could come via councils, who may be best placed 

to engage with local communities and their concerns. This should be built into the 

“implementation” budget for resource management reform. More broadly, iwi and civil society 

need to be suitably remunerated for involvement as experts in government policy processes. 

 

5.10 Reduce the financial risks associated with civil society public interest advocacy 
 

We consider that greater formal protection should be given to public interest environmental 

advocates when it comes to costs awards in litigation, to avoid an unnecessary chilling effect. The 

prospect of costs awards (other than where it is due to conduct in litigation) should be removed 

when a public interest gateway test is passed, including where the legitimacy of an action has 

already been established by receiving funding through mechanisms like the ELA Fund or other funds. 

 

Making it clear that costs would only be awarded in exceptional situations or making provision for 

granting a “protective costs order” at the initiation of the litigation would provide surety to a party 

that it would not be liable for costs if unsuccessful and could assist with de-risking the process. 

 

5.12 Strengthen the information base on which advocacy can draw, and the 

accessibility of expertise 
 

In Chapter 4 we noted that advocates in the current system often lack an adequate information base 

on which to deploy public interest arguments, not just because of issues with access, but also 

 
657 As with requiring authorities, there could even be a certification process by which groupings of eligible civil 
society organisations are deemed to represent core aspects of the public interest, rather than such choices 
being a discretionary and ad hoc decision. That would enable civil society organisations to meet certain 
standards. 
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because the right information does not exist. The criticisms of the Parliamentary Commissioner and 

others are in part being addressed through the development an integrated research strategy, which 

is informing a broader rethink of the science and research system, and shorter-term amendments to 

the Environmental Reporting Act.  

 

We encourage such efforts to continue, and note that the results of coordinated research should  

be made accessible to civil society (including via expert witnesses in litigation) and have clear 

statutory hooks to inform actual decision-making under the NBA, SPA and broader government 

programmes. Long-term time series monitoring data will be crucial, as will fundamental ecological 

research, but these need to be directed towards places where environmental policy needs are most 

urgent. In particular, a research strategy should provide the impetus for scientific work directly 

needed to support freshwater plans and identification of environmental limits under the NBA. Peer 

reviewed, objective and tailored evidence can then be produced in advance of litigation, rather than 

leaving it to opposing parties to generate in a highly contested, time constrained legal process.   

 

That is not a replacement for advocacy or independent evidence in court proceedings (some may 

wish to contest it, and there is still a need to test its implications against legal provisions). As such, 

there should be a strong expectation of some pro bono or reduced rate assistance by CRIs to 

entities representing the public interest, and the development of policies around that. While that 

might see a strengthening of legislation, broad public interest hooks are already present in the 

Crown Research Institutes Act. A simpler solution could be revising CRIs’ statements of core 

purpose658 and providing direction a clear ministerial letter of expectation to CRI boards. 

 

Moreover, as discussed earlier, there should be an Advocacy Forum hosted by government through 

which a core group of public interest environmental advocates can access, and share, the services 

of a pool of independent scientific and planning experts having strong security of tenure.  

 

There is also a case to be made for the EPA, as a more independent entity, to eventually step into 

a stronger information management and coordination role. In Australia, the establishment of a 

national EPA is underway following the federal election, and one division of this looks likely to be 

dedicated to environmental data, information and analysis.659 However, the EPA’s role here will 

depend on a number of broader factors of institutional design.660 This is a matter being given further 

consideration by EDS in a subsequent report. 

 

A national research strategy will also need a clear mechanism to input into local government 

budgeting processes, to require consistent, long-term state of the environment monitoring to be 

costed (potentially with central government support) into both long-term and annual plans. It 

should also be linked to a reformed environmental reporting framework. Here, greater 

independence with respect to the questions that are asked (and must be answered) in reporting 

could assist, given that often “if you control the questions then you control the answer”.661 That 

would be a suitable role for the Parliamentary Commissioner, who could usefully “bookend” the 

reporting process by inputting questions and responding to answers. 

 
658 See, for example <www.niwa.co.nz/about/scp> 
659 The other is concerned with compliance, assurance and enforcement. 
660 For example, economies of scale, where expertise lies, what it would do to the ability of councils to 
implement the system, its relationship with CRIs and departments like DOC, and its relationship with agencies 
involved in environmental reporting. 
661 Personal communication, 2022. 
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Moreover, an environmental research strategy should inform various agencies’ long-term insights 

briefings created under the Public Service Act. The obligation to future scan through these reports 

should be extended to local government, or risk forecasting being focused more narrowly than it 

should be (eg councils focusing on future development capacity).  

 

It would also be useful to have some mechanism by which the futures scanning conducted by 

different departments comes together. In other work, we have suggested the establishment of a 

Futures Commission, but in the interests of efficiency there could instead be an informal 

expectation that the Parliamentary Commissioner would provide high level commentary on 

environmental agencies’ long-term insights briefings to Parliament alongside environmental 

reporting. 

 

We also find compelling the idea of establishing an independent, statutory Environmental 

Research Council, which would set criteria for funding allocation, develop and negotiate research 

platforms or programmes with long-term time horizons, and allocate a contestable funding pool 

for emerging issues and opportunities. We agree with the Parliamentary Commissioner’s conclusion 

that “environmental research is sufficiently distinct to merit its own funding allocation body with 

criteria that are tuned to the particular characteristics of research directed to environmental 

problem solving.”662  

 

This entity would more closely resemble the Health Research Council, which is a statutory body that 

operates independently of government and provides advice on research priorities as well as the 

more operational task of fostering the recruitment, training and retention of researchers.663 There 

should be a clear pathway for civil society to shape the deliberations of such a council, alongside 

Māori and others. We understand that an independent science panel is being established, with 

members appointed by the Secretary for the Environment, to provide commentary on key science 

trends following the release of environmental reports under the Environmental Reporting Act. This is 

a positive step. 

 

The accessibility of existing information also needs to be improved (see Chapter 4). We note that the 

Aarhus Convention (a convention of the European Commission) enshrines the right of everyone to 

receive environmental information that is held by public authorities, including information on the 

state of the environment, but also on policies or measures taken by authorities in response. Public 

authorities are obliged, under the Convention, to actively disseminate environmental information in 

their possession. A similar high-level principle should be embedded in the NBA, Environment Act 

or Environmental Reporting Act, linked with both the Official Information Act and Local 

Government Official Information and Meetings Act.664 Information needs to be in a form that is 

 
662 Parliamentary Commissioner for the Environment A review of the funding and prioritisation of 
environmental research in New Zealand (Office of the Parliamentary Commissioner for the Environment, 
Wellington, December 2020) at 64. 
663 The Minister of Health is the Minister responsible for the Health Research Council, and appoints the 10-
member governing Council. It is a statutory entity established under its own legislation, the Health Research 
Council Act 1990. Parliament appropriates funding for the Council through Vote Business, Science and 
Innovation, which is administered by the Minister of Science, Research and Innovation. 
664 As mentioned further below, a new Environmental Defender’s Office could the guardian of this to make 
sure it is happening. 
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accessible, without the need to trawl through hundreds of hits when searching on multiple different 

ministry websites. 

 

Finally, we stress the need for a single national database outlining all live consent applications, 

plan changes and law reform proposals in real time. This could be hosted by the Ministry for the 

Environment, and should be open access and user-friendly. It would allow more efficient 

engagement by civil society and public participants and a more transparent way for advocates to 

invest resource, focus attention across related processes, and assess the urgency of various 

processes in a timely manner. Such information is already made available by councils, and should be 

coordinated at a national level, building on the National Monitoring System. Over time, this should 

also incorporate live information on opportunities for involvement in processes administered by 

DOC, such as reviews of conservation management strategies and plans and concession applications. 

 

5.14 Strengthen the advocacy mandate of the Department of Conservation and clarify 

the roles of the Conservation Authority and conservation boards 
 

Our view is that, without larger scale structural reform in the system, DOC will need to perform a 

vital advocacy role in a future system. Its section 6 advocacy function is a good foundation on which 

to build. However, for the reasons discussed in Chapter 4, this needs to be strengthened in the 

following ways: 

 

• Stipulate that DOC’s advocacy function is not subject to the direction of the Minister (requiring 

a change to sections 5 and 6 of the Conservation Act). 

• Shield the advocacy function in DOC from the impacts of restructuring and funding cuts (eg 

establish an “Advocacy Business Unit”).665 We heard in interviews that “some senior 

management regard [DOC’s] land management role as more important… [but] advocacy is vague 

and ephemeral and hard to pin down. It is [therefore] hard to separate out the advocacy 

function”. While it might be hard, it is important. Advocacy is one of the biggest levers DOC has 

to influence environmental outcomes on the 70 percent of the country’s land that lies outside of 

the conservation estate (and a vastly larger proportion of the sea) where human pressures can 

be greater.666  

• Establish more focused advocacy “champions” within a DOC Advocacy Unit to ensure that it is 

not just the general voice of nature being advocated for, but also priority issues. This could allow 

more cross-cutting approaches to be used; for example, rather than domain-based advocates 

(freshwater, biodiversity and so forth), there could be a shifting array of chief advocates for 

pressures (eg sediment, plastics), solutions (eg MPAs, circular economy), or systemic change (eg 

legislative interpretation). DOC would still advocate as one body, but such an approach would 

provide increased visibility for the things that matter. 

 
665 Some have suggested deeper splits in the Department to separate the different “cultures” surrounding 
tourism (access, tracks, huts etc) and biodiversity/environment. That is beyond the scope of this work, and 
needs to be done with care. 
666 Restructures are disruptive for organisations, stressful for staff and reduce institutional knowledge as well 

as resilience. Each restructuring event in DOC has been accompanied by a significant loss of skills and expertise 

that is very much greater than changes in staffing levels and budgets might suggest. This has impacted the 

Department’s ongoing ability to perform its core functions. An independent review found that the [2013] 

restructure had led to a breakdown in communication, inefficiencies and leadership difficulties and was 

actively preventing DOC from achieving its conservation goals. 
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• Change DOC’s general advocacy “function” to an advocacy “duty” (to ensure greater 

accountability), while leaving the actual form of this flexible. 

• Specifically include the pursuit of water conservation orders, where appropriate, within this 

strengthened mandate. 

• At least for the advocacy function, clarify that the “conservation” outcomes being sought are 

about enhancement and restoration and not just preservation and protection. 

• As part of broader conservation system reform, make the conservation planning framework 

more robust (including by creating clearer lines of sight between national level policy, 

conservation management strategies, conservation management plans, and concessions), and 

ensure that the advocacy function (ie how it is to be implemented) cascades down through all 

planning instruments.667 This will make the advocacy function more integral to achieving 

conservation system outcomes, rather than being treated as something distinct from DOC’s 

other management functions.  

• As part of broader conservation reform, give careful consideration to whether some rights of 

appeal should be provided with respect to conservation planning instruments, at least to 

ensure that the law is interpreted correctly.668 This would recognise that, not only is DOC an 

advocate in other frameworks, but it requires the check and balance provided by other 

advocates where it (or its Minister) is acting in a decision-making capacity. 

• Provide policy guidance in the cascade of instruments to address conflicts and overlaps 

between the advocacy functions of DOC and Fish and Game, recognising that the latter is part 

of the conservation system and that planning instruments should therefore address the public 

interest advocacy roles of both, not just DOC. This should also recognise that public interest 

policy has an important role in tempering the democratic priorities that can drive Fish and 

Game, notably when it comes to the need to control introduced and invasive species and – at 

least in some waterways – more fully restore ecosystems and indigenous species. 

• Formally link the advocacy function (described in management strategies and plans) to 

departmental budgeting processes (which would also support negotiations between DOC and 

Fish and Game about distribution of their respective advocacy resources). 

• Provide greater clarity in conservation management strategies about how the advocacy 

priorities of conservation boards are to be supported by DOC to achieve the objectives of those 

plans, rather than leaving departmental support to be determined on an ad hoc basis or 

depending on which boards “shout the loudest”. This should strengthen the independence of 

boards from DOC (which has proved valuable, for example, in proceedings concerning deep 

seabed mining), but also prevent boards from pursuing outcomes that are inconsistent with a 

conservation purpose (which is a risk in places like the West Coast);669 

• Carefully consider the criteria by which members of conservation boards are appointed, as 

membership (as well as remuneration) influences the extent to which advocacy is enabled or 

pursued (eg whether there is legal expertise on the board, proportion of youth and minority 

groups). 

 
667 Conceptually similar to how the NPS for Freshwater Management is directive in terms of how councils 
implement the NPS, not just providing general policy to guide consenting processes. 
668 For example, to achieve the equivalent of King Salmon under the Conservation Act – to have judicial 
comment that higher level conservation strategies and plans mean what they say.  
669 Keeping in mind the need to reframe what “conservation” means in light of te Tiriti and tikanga, moving 
away from a Western binary between protection and use. 
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• Consider alternative models to the current conservation board one, including parallel models 

where tangata whenua can have a more focused voice rather than being potentially lost within 

the broader board composition. As we noted in Conserving Nature:670 

 

The Waitangi Tribunal recommended in its Wai 262 Report the establishment of a national 

Kura Taiao Council and conservancy-based Kura Taiao boards. These would sit alongside the 

existing Conservation Authority and Conservation Boards. “These structures are necessary in 

part because there are so many points of intersection between the two worlds” and 

something more is necessary in order to implement and elevate Māori above the status of 

just one more stakeholder among many. 

 

• As mentioned earlier, require (and resource) the Conservation Authority to specifically 

consider advocacy when advising the Minister on the adequacy of departmental budgets and 

when assessing the performance of DOC. This recognises that the Authority provides a check 

and balance on the Department. 

• As mentioned earlier, provide a stronger normative hook in the NBA for DOC’s advocacy to have 

greater influence. This could be achieved by requiring DOC’s views to be given “particular 

regard” when consent authorities are considering applications or planning committees are 

considering combined plans. 

• Provide DOC automatic standing to join legal proceedings in the Environment Court alongside 

councils and the Attorney-General as a representative of the “public interest” or “nature”. 

• Ensure that DOC has a separate central government seat at the table in any committee 

responsible for regional spatial strategies under the SPA (reducing the risk that a single central 

government appointee fails to represent the interests of nature).671 

• Provide specific status for DOC in regional planning committees under the NBA (whether a 

seat at the table or formal observer status), to ensure close engagement. Consideration could 

be given to whether conservation boards should have observer status as well, to better link 

the conservation framework with the NBA. 

• As mentioned earlier, provide broader standing for DOC to appeal the merits of regional 

planning committee decisions than others (notably, the ability to appeal even if the committee 

accepts the recommendations of an independent panel), even if this power would seldom be 

used. The ever-present risk of appeal from a highly engaged advocate should act as a powerful 

incentive to get the plan right, alongside a more proactive auditing role from the Ministry for the 

Environment. 

• Cement an expectation that DOC will be engaged in all government policy processes that have 

potential impacts on the environment (including aspects of the National Planning Framework 

led by other agencies), and make this involvement more transparent in reporting.  

• Provide a strong expectation that DOC’s conservation focused mandate (and any dissenting 

views from other ministries) are expressed in its advice to Ministers in a way that ministers, 

opposition MPs, other advocates and the public can identify and consider, and ensure such 

advice is proactively released for public scrutiny. While it is good for government to generally 

 
670 D Koolen-Bourke and R Peart Conserving nature: Conservation reform issues paper (EDS, 2021) at 50. 
671 The risk otherwise is that the country returns to the old days of centralised planning when the Ministry of 
Works and Development pulled together the “Crown” position while the Wildlife Service sat on the side. 
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sing from the same song sheet, and we understand split recommendations are relatively rare, 

we consider that the place of DOC is unique due to its clear statutory function.672 

• Make clear how much of the budget set aside for resource management reform 

implementation, if any, is to be made available to DOC as an advocate, or specifically provide 

for this in Vote Conservation. Its functions should not be expected to be met out of core 

“business as usual” departmental funding. 

 

We should note that the suggestions above are, to some extent, an attempt to fit a square peg into a 

round hole by establishing greater independence around the statutory advocacy functions of entities 

close to government. We are conscious of the need to be pragmatic, but at the same time flag our 

view that a robust and independent advocacy role should, in the longer-term, be designed in a more 

fundamental way (see the discussion about an Environmental Defender’s Office further below). 

 

5.13 Investigate the potential for more independent, predictable and secure sources 

of funding for statutory advocacy 
 

As well as strengthening its statutory mandate (and making it more independent), close 

consideration should be given to how the advocacy function of DOC could be funded in the future. 

This is because funding cuts can be used as an indirect way to weaken an advocacy function in 

practice, and that is not something that legal action (eg judicial review) can easily influence. It is also 

because DOC is torn between funding a wide range of responsibilities, and must prioritise between 

these and advocacy activities.  

 

A spotlight on the independence of government watchdog funding 

 

In 2021-22, £1.802 million was received to fund the activities of the Welsh Future Generations 

Commissioner.673 While the Welsh Government respects the independence of the body, and the 

Commissioner’s independence is backed by legislation, it is still funded by the Welsh Government.  

 

In interviews we heard that it can be difficult to have a conversation evaluating the conduct of the 

government one day and next be seeking an increase in funding through the government’s budget. If 

DOC is to perform a robustly independent advocacy role, consideration needs to be given to ways in 

which its budget for doing so can be made more secure.  

 

The Parliamentary Commissioner for the Environment is already funded differently from rest of 

government, on the recommendation of Parliament, and not the Minister of Finance. This provides 

protection from the kinds of horse trading that can occur between departments. While in theory the 

Treasury has oversight of everything, in practice Parliament (via select committee) plays the lead 

role. The model has proved reasonably robust in a way that has not been the case for the DOC core 

budget, and could potentially be replicated for an advocacy business unit within DOC. However, 

locating that within a government department would be an uneasy fit and begs the question 

whether more systemic institutional reform is required (see the EDO model further below). 

 
672 It is a positive thing for a single piece of joint advice to go to groupings of ministers, as many environmental 
issues now span multiple portfolios and this enables the influence of conservation to be broader than it 
otherwise would if its advice were channelled only to its own Minister. However, within joint advice, the views 
of DOC should be made clear and transparent, including reasons why consensus has or has not been reached. 
673 Welsh Future Generations Commissioner Annual Report 2021-2022 at 123.  
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In our view, new tools will be needed. We recommend that the following be explored and some mix 

of them be progressed to provide a more independent funding base. 

 

• Setting up a distinct advocacy or litigation fund within DOC, which could even operate as a 

public purpose trust and be overseen by trustees appointed by DOC and tangata whenua. 

• Requiring a proportion of concession or lease revenue to be earmarked for use in DOC 

advocacy functions. A report commissioned by EDS from EnviroStrat concluded that DOC is 

considerably undervaluing concessions. Any increases could partly be directed to advocacy.674 At 

present, revenue from concessions and leases are collected by DOC on behalf of the Crown, but 

are not necessarily returned to conservation purposes. 

• Directing some of the International Visitor Conservation and Tourism levy collected at the 

border to an advocacy function. 

• Establishing a similar system to how the conservation services levy (currently imposed on 

commercial fishers on a cost-recovery basis)675 operates, to direct funds into advocacy services 

and be imposed on resource consent holders.  

 

The independence and continuity of funding is also relevant to other public sources of revenue, 

notably the ELA Fund, for the purpose of supporting the check and balance function performed by 

civil society and any separate fund designed to support advocacy by Māori. In Chapter 4 we 

illustrated how mechanisms like the ELA Fund can be susceptible to varying political will to fund 

opposition where it conflicts with central government priorities. In interviews we also heard a 

degree of unease amongst advocates in over-relying on government funding. We recommend that 

the following measures be considered and some mix of them progressed. 

 

• Divert a proportion of fines from enforcement measures into an advocacy fund (eg any funds 

not required for cost recovery of the enforcement process itself).676 

• Earmark a portion of revenue raised from the auctioning of emissions units under the 

emissions trading scheme to advocacy for climate change. 

• Divert a proportion of coastal occupation charges collected by councils into an advocacy fund, 

recognising that the use of a non-private resource should have a quid pro quo in funding a public 

service related to its sustainable management. 

• For similar reasons, if resource rentals are to be introduced in the future, divert a proportion of 

those (especially to the extent they relate to “polluting” activities) into an advocacy fund. It is 

notable that a charge is effectively already imposed on freshwater anglers for those wishing to 

access a public resource, which is not the case for other resource users (eg irrigators) who if 

anything have a greater overall impact on the environment. 

• Establish “funding of convenience”, recognising that some revenue collection may be 

appropriate because it is administratively easy rather than connected to environmental 

 
674 EnviroStrat Conservation law reform – Economics of the conservation estate: understanding the current 
status and options for conservation finance (2022) at 23, 38. 
675 See <www.doc.govt.nz/our-work/conservation-services-programme/about-csp/>; 
<www.mpi.govt.nz/dmsdocument/42318/direct> 
676 Here, it is interesting that Sir Geoffrey Palmer is of the view that “penalties should not be paid to … local 
authorities” for RMA prosecutions, begging the question as to where they should go. See G Palmer 
Ruminations on the problems with the Resource Management Act (Keynote address to the Local Government 
Environmental Compliance Conference, November 2015) at 23, available at 
<www.planning.org.nz/Attachment?Action=Download&Attachment_id=3538>. 
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contexts. For example, Fish and Game677 collects some revenue from habitat stamps, and this 

could conceivably be replicated for other funds by hypothecating some revenue from the sale 

of particular commodities into an advocacy fund.678 Another option might be the use of any 

rates on Crown land, should that be introduced in the future. 

• Establish an independently managed statutory fund, which invests in green infrastructure, and 

uses profits or dividends to fund public interest advocacy. An asset base could also potentially 

be used to borrow against, reflecting that the costs of advocacy (as well as its benefits) might be 

spread across future generations if there are “pinch points” where future benefits require 

urgent deployment of advocacy resource in the short term. Finance raised from debt in the form 

of sovereign green bonds, already slated for use in projects meeting climate objectives from 

2022, could also be extended to advocacy activity, although the suitability of doing so would 

require much more in-depth exploration. 

 

Ultimately, the specific mechanism by which public funding for non-government advocacy is secured 

depends on the technical feasibility of various options (including the above), but also a philosophical 

question: whether such advocacy is seen as a service for a particular interest group (the 

environmental “sector”); the provision of a public service (which benefits all, and which should be 

paid for by all New Zealanders); or a quid pro quo where users or polluters pay for a service that is 

necessary primarily because of their own activities. In our view it could be seen as a mix of all three. 

 

Aside from a fund for advocacy focused on decision-making processes, close attention should be 

paid to how policy work and public interest legal research should be supported. More targeted 

government funding for universities may be one mechanism, as the national science challenges 

reach their end, but we consider that the New Zealand Law Foundation going into recess from mid-

2020 has left a significant gap in public interest policy and legal research (including on environmental 

issues) that is only partially filled from other sources (see the spotlight in Chapter 3).679 It should be 

recapitalised as a matter of urgency, either by a government grant or by resurrecting the 

mechanism by which it built up funds in its early years (interest on lawyers’ trust funds).680 

Reinforcing the discussion in Chapter 2 (why support for environmental advocacy is needed), we 

note that corporate advocacy becomes stronger with success, yet because “the Law Foundation is 

determined to fund worthy legal research projects that fit [its] objectives ... this means that the 

more good work we do, despite careful stewardship, the harder it is to maintain our Fund”.681 A 

similar role has been performed by the Public Purpose Fund in New South Wales, as explored in the 

spotlight below. 

 

A spotlight on the New South Wales Public Purpose Fund 

 

The New South Wales Public Purpose Fund is a statutory fund established by the Legal Profession 

Act 2014 and the Legal Profession Uniform Law Application 2014. Its income derives from the 

 
677 See Chapter 3. 
678 One possibility could be a portion of money raised by Lotteries NZ. 
679 Such as the Michael and Suzanne Borrin Foundation, with which the Law Foundation had a co-funding 
arrangement for a time. 
680 See the spotlight in Chapter 3. The Law Foundation capital fund originally came from a statutory 
entitlement, but that ended in 2008. Its sole income now is the interest from the investment of its (now much 
reduced) capital fund and from any donations or bequests received.  
681 <www.lawfoundation.org.nz/?page_id=5> 
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interest earned on the balance of solicitors’ general trust accounts and authorised deposit-taking 

institutions, interest from statutory deposit accounts held by the New South Wales Law Society and 

interest earned on the Fund’s own operating and investment accounts. The Fund is managed by the 

Law Society, and its purpose is to generate enough income to pay for the regulation of the legal 

profession in New South Wales, through various bodies such as the Office of the Legal Services 

Commissioner, the Law Society, and the Bar Association. 

 

However, grants from the Fund are also available to promote and further legal education, to conduct 

legal research and law reform, to establish and improve law libraries, and to sponsor or support 

projects that aim to facilitate access to legal information and legal services. The Fund has been 

important in supporting the work of the Environmental Defender’s Office in Australia (in 2020 it 

received a grant for $863,050). In its source of income, and support of legal research, the Fund is 

similar to the (now hibernating) New Zealand Law Foundation (see Chapter 3).  

 

5.15 Provide greater legislative recognition of the freshwater advocacy function of 

Fish and Game 
 

As with DOC, our view is that the statutory advocacy role that Fish and Game will perform in a future 

system is crucial for freshwater planning process. Indeed, because of the activities of Fish and Game, 

we know far more about the ecological values of rivers and lakes that contain trout and salmon, and 

there is more robust monitoring and management of them, than for other water bodies. This 

benefits both indigenous and introduced species and the overall health of freshwater ecosystems. 

The organisation’s presence at place682 and scientific capacity, along with its independent funding 

source, adds to its value in freshwater advocacy. That needs to be maintained in the future, and the 

pending changes to the organisation coming out of its review should take care to strengthen, rather 

than erode, this function.  

 

Some recommendations of the recent Fish and Game governance review may have positive effects 

on environmental advocacy. For example, governance and corporate changes (eg a more 

coordinated national approach to staffing needs to support national and regional councils) could 

assist, by identifying how performance of a freshwater advocacy function would require staff to be 

employed and deployed across the organisation.  

 

Above, we have recommended that Fish and Game have access to a fund to support environmental 

advocacy through the freshwater planning process, and that key normative and procedural hooks for 

involvement under the Act either remain or are strengthened. However, we consider that some 

further, targeted changes will be desirable to shore up Fish and Game’s advocacy function for the 

future. These respond to some of the risks and concerns we raised in Chapter 4. In particular: 

 

• There should be a direct channel of advice from the Fish and Game National Council to the 

Minister for the Environment, who is responsible for national direction concerning freshwater. 

This could be formalised as a function of the National Council. 

 

 
682 Review of the governance of Fish and Game New Zealand and the regional fish and game councils (February 
2021) at 12. 
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• The statutory advocacy mandate of the National Council should be broadened to specifically 

cover freshwater quality in waterways and wetlands (alongside representing the interests of 

anglers and hunters). This could be worded in a similar way to the broader normative hook 

recommended for the NBA (see earlier). It would largely recognise an existing reality, since Fish 

and Game is taking a strong lead on such issues already. It would also provide a quid pro quo for 

access to public assistance via a Freshwater Advocacy Fund (it would no longer be an 

“unfunded” public interest mandate) and its privilege in controlling and charging for access to a 

public resource.  

 

This focused public interest mandate, alongside its representative one, would be an important 

guard against other interest groups “hijacking” the democratic governance of the organisation in 

the future. It would help counteract potential ministerial interference if there are new powers 

introduced for the Minister to appoint and dismiss councillors directly. It would also justify 

advocacy in contexts where sports fish are not present (or where they have been consciously 

eradicated) but where freshwater quality is still at risk. 

 

It is important to emphasise that a clearer freshwater advocacy function should not dilute the 

broader and overlapping environmental advocacy function of DOC, and the two should work 

more closely together on freshwater (including through the Advocacy Forum recommended 

earlier).683 Legislative recognition of this would be helpful, but not necessary. 

 

• Fish and Game currently has an obligation to have regard to the impact on other natural 

resources and users when preparing management plans.684 A similar obligation to consider the 

broader environment should be extended to its advocacy function, to ensure that a potentially 

strict interpretation of this function is not exercised to the detriment of conservation efforts 

(which may be focused on the recovery of indigenous species and require eradication of 

introduced predators). In practice, compromise will be needed (initially in areas where species 

have little fishing value), and an Advocacy Forum would provide a suitable forum for such 

discussions alongside DOC, tangata whenua and civil society.685 

 

We note also that questions of co-governance, and the relationship between Fish and Game and 

tangata whenua, is a live one. A flexible space will need to be made for that conversation to be had 

and to be implemented.686  

 

 
683 And through more formal conservation planning instruments discussed earlier, which would cover the 
advocacy roles of both DOC and Fish and Game. 
684 Conservation Act, s 17L(4)(b). Management plans of Fish and Game have some provisions to ensure 

indigenous and introduced species can coexist, but the review noted that broad community interests are not 

given much weight in practice. 
685 We understand such conversations are happening as part of Fish and Game planning in Otago, although 

they are not without tension even within the organisation. Of course, This requires close partnership with 

mana whenua, as there can be differences between iwi and hapū when it comes to the eradication of 

introduced species like trout, and some value such species as mahinga kai (including where they have 

displaced indigenous species). 

686 For example, when Fish and Game should take a back seat and let iwi advocate as kaitiaki for te mana o te 
wai. 
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5.16 Strengthen the “advocacy” functions of the Ministry for the Environment 
 

In interviews, we heard that some coming into the system from overseas expressed “personal 

surprise about the role of MfE”, including the lack of clarity about its advocacy and oversight role. It 

was seen as being “stuck in the middle” and mediating between many different interests. Yet if DOC, 

Fish and Game and civil society mechanisms are strengthened, we do not necessarily think the 

Ministry needs to take a lead role in advocacy. It is, ultimately, a policy ministry supporting its 

Minister, and there may be some risks in pushing it too far into an “independent” advocacy space 

where its priorities might conflict with ministerial priorities.687 Instead, it may have a role in closer 

oversight and quality assurance of council plans, meaning that advocacy by others (especially in the 

courts) will then become less necessary. Such things need to be considered as part of a broader look 

at institutional settings.  

 

However, we are conscious that we need to build multiple failsafe mechanisms into what has proved 

to be a fragile system for advocacy in the past. In particular, we note that the Ministry was relatively 

active in the courts in the early days of the RMA, where its advocacy was seeking, if anything, to 

water down attempts by councils to “overregulate” the environment. We therefore consider that 

the Ministry, under sections 31 and 17 of the Environment Act (or the Environmental Protection 

Authority under its legislation), should have a clear and specific statutory function to exercise its 

powers (including through action in the courts) to ensure councils give effect to national direction 

and the protective provisions of the NBA (including environmental limits).688 That is less about 

environmental advocacy in its traditional sense, and more about ensuring that the legal 

requirements of the legislation for which the Ministry is responsible are actually being implemented 

by local government. At present, the Environment Act does not provide a strong push for the 

Ministry to get involved in proceedings around council plans, even when it is clear that they are not 

properly implementing legislation administered by the Ministry.689 

 

We also reiterate our earlier recommendation that the Ministry more clearly be identified as having 

overall stewardship responsibility for the advocacy system, and to be responsible for running an 

environmental ruler over all government policy in the same way that Treasury runs a fiscal ruler 

over it. That, in a way, is a form of advocacy, and could usefully be added to the Secretary’s 

functions under the Environment Act. Indeed, the Ministry’s 2018 Performance Improvement 

Framework review noted that:690 

 

MfE’s role as system leader – to synthesise and to choreograph – means it must influence 

the actions and collaborative efforts of others … it is not MfE’s scale that will matter, but 

rather its ability to influence [and] 

 

It needs to [bridge] the gap between being the ‘policy shop’ of the past and inspiring real 

and meaningful action and change on the ground. 

 
687 The Performance Improvement Review of the Ministry noted that “it will need to be perceived, not as an 
advocate, but as the provider of evidence based truths”: see 
<www.publicservice.govt.nz/assets/Legacy/resources/pif-mfe-july2018.pdf> at 15. 
688 Under section 32, the Ministry in advising the Minister must have regard to the matters in section 17(a)-(g).  
689 The Ministry’s advisory function is broad, and can encompass advice on the Minister initiating or joining 
proceedings, but there is no specific reference to the proactive provision of such advice where councils are 
failing to implement the RMA. 
690 See <www.publicservice.govt.nz/assets/Legacy/resources/pif-mfe-july2018.pdf> at 10 and 15. 
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In a stewardship role, the Ministry should monitor how the advocacy system as a whole is working, 

including when it comes to the location of expertise across different organisations and how 

changes in the labour market are affecting capacity and capability. 

 

As an aside, it may be worth exploring how to strengthen the advocacy role of other government 

departments like MPI. Fisheries New Zealand (a business unit within MPI) has had patchy 

involvement in regional council planning processes, but a significant interest in the protection of 

fisheries habitat (both estuarine and freshwater) from sediment, nutrients and chemical runoff. 

While in other areas there may be tensions (eg when it comes to marine protected areas), a carefully 

crafted hook could be placed in the NBA concerning the impact of things like urban development 

and agriculture on commercial fish stocks. 

 

5.20 Take a close look at potential incentives for environmentally harmful advocacy 
 

Although the NBA is intended to be more about pursuing positive outcomes than the RMA, the 

reality is it will still be a regulatory framework that is, in many senses, highly reactive. Much deeper 

incentives drive the kinds of advocacy that will seek to influence decisions in planning and 

consenting processes. As one commentator has pointed out, “the whole apparatus of trying to force 

people to behave well would be unnecessary if [a society] did not also maintain a contrary apparatus 

that encourages people to behave badly”.691 

 

Of course, what “badly” means is up for some debate. But it is worth policy makers having a closer 

look at some of the underlying forces that may shape forms of advocacy that can come into 

conflict with public interest environmental advocacy, and ask whether it would be more 

appropriate or efficient to address those factors rather than just strengthening environmental 

advocacy itself. After all, the less need there is for environmental advocacy, the better. 

 

Part of this is about asking deep philosophical questions about the incentives provided by 

capitalism, and how they might be shifted to support sustainability (eg through tax settings, 

internalising externalities, or behavioural psychology). As the Ministry for the Environment has 

pointed out:692 

 

While many people hold environmental values, they often find it difficult to act on them, at 

least in the short term. Changes to the economic system may be needed to create the right 

incentives for acting in an environmentally responsible way that takes a long-term view. 

 

We also recommend reconsideration of directors’ duties under the Companies Act (and whether 

these could be less laser focused on the financial interests of shareholders and more inclusive of 

public interest environmental factors).693 Also warranting attention is how the conditions attached 

 
691 D Graeber and D Wengrow The dawn of everything (Penguin, 2021) at 54. 
692 Ministry for the Environment Where to from here? How we ensure the future wellbeing of land and people 
(Consultation on the Ministry for the Environment’s draft long-term insights briefing 2022) at 41. 
693 See G Severinsen Reform of the resource management system: A model for the future (2019) at 163-165; D 
Kalderimis and N Swan Sustainable Finance Forum Legal Opinion 2019 (Chapman Tripp, 2019), citing R Everett 
“Thinking beyond shareholders” (presentation at the NZ Capital Markets Forum, Wellington, 21 March 2019) 
and Lord Sales JSC “Directors’ duties in a post-Hayne world: ‘the company’ as more than the sum of its 
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to access to capital (eg from banks) and risk reduction (eg insurance) might affect how business 

views environmental constraints. Such things are central to how economic drivers, which at present 

come into conflict with public interest environmental advocacy in more specific settings like the 

RMA, work. They will not go away simply because we have a new legal framework.694 

 

5.21 Support public participation and grass roots advocacy at appropriate points 
 

Aside from its role in providing a check and balance, environmental advocacy is also about 

empowering communities, including Māori, to develop and express their own voice for a variety of 

other reasons (see Chapter 2). The system is also not just about reaching the right environmental 

outcome; it is also concerned with the fairness of the process through which decisions are made, 

and:695 

 

a diverse world is best navigated by placing a high value on attributes of openness, cohesion 

and the patient building of wide support for needed projects. This calls for open, non-

exclusionary processes which focus on the consideration of evidence and reasoning. Such 

processes have value, in their own right, in building the skills and values of citizenship in a 

democracy that is increasingly vulnerable to polarisation by social media and to 

manipulation by the spinning of self-interested memes and narratives. 

 

Some of these local environmental voices could be amplified through a national level litigator (like 

DOC) that acts on their behalf while still having a bigger picture view of te taiao in mind. More 

accessible legal advice through environmental community law centres could assist as well. In 

interviews, we heard that without legal representation or at least advice, people are easily swept 

aside. But it is also important to enable people to express their own voice in their own way, 

respecting the everyday terminology of people that is not necessarily captured well by legal and 

scientific fora.696 This should help to rebuild the environmental narrative that has, as described in 

Chapter 4, become quite technocratic. In interviews with community groups, we heard concern that 

fast-track processes risk excluding important voices, replacing them with specifically targeted 

national level institutions that are assumed to speak for them. We share that concern, and to us this 

suggests the need to expand the “environmental justice” mandate of statutory advocates like DOC 

(to give a voice to the voiceless as well as statutory conservation outcomes). This is more akin to the 

EDO model in Australia (see spotlight further below). Earlier, we also suggested strengthening 

funding for community involvement (via councils) in the government’s implementation budget for 

resource management reform. 

 

The system will need not only to enable participation (making sure people are not excluded), but 

also promote it. Involvement in planning processes is important to establish social license and 

durability of outcomes. It can also be important to discover community values, which will be an 

 
shareholders” (Lecture for the 36th Annual Conference of the Banking & Financial Services Law Association, 
Gold Coast, Australia, 31 August 2019). See also Companies Act 2006 (UK), s 172(1). 
694 See G Palmer Ruminations on the problems with the Resource Management Act (Keynote address to the 

Local Government Environmental Compliance Conference, November 2015), available at 

<www.planning.org.nz/Attachment?Action=Download&Attachment_id=3538>. 
695 G Salmon A review of the potential role of fast-track consenting in the future resource management system 
(May 2022). 
696 Feeding in the language of people on the ground was a large factor in the advocacy of Choose Clean Water. 
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important aspect when it comes to pursuing environmental outcomes above environmental limits, 

to determine exactly how to enhance the environment at place where needed to meet targets, and 

to tackle tricky questions about allocation. 

 

There are mechanisms for promoting participation and engaging with wide sections of the 

community that could be deployed more broadly (eg, social media, drop-by sessions, citizen 

assemblies etc). Policy makers should give close thought to how these might continue to be 

supported, including by providing technical assistance to local government and sharing experiences. 

In 2022, Watercare partnered with the University of Auckland’s Centre for Informed Futures 

– Koi Tū  to pilot a citizen assembly looking at the future sources of the city’s water supply,697 and 

the lessons from this could be rolled out more broadly as part of resource management reforms. 

 

A spotlight on citizen assemblies  

 

A novel way to incorporate a more representative public view in decision-making processes is 

through the use of citizen assemblies. Members of the assembly are randomly selected from the 

relevant population. They jointly hear submissions and evidence, deliberate and reach a conclusion. 

Such assemblies have been extensively used overseas for topics ranging from disposal of nuclear 

waste (South Australia), obesity (Victoria), global climate change (United States) and setting 

priorities for health research (Bristol, UK).  

 

In 2014 the Vancouver City Council established a citizens’ assembly to develop a Grandview-

Woodland Community Plan. The process was initiated by the Council mailing a letter to 19,000 local 

households inviting them to volunteer for the Assembly. The invitation was also made available at 

various public locations around the community. More than 500 people volunteered in response. The 

48 members of the Assembly were then selected through a random civic lottery. The Assembly 

heard from a variety of speakers and conducted special walking tours of the area. It held public 

meetings and members attended community workshops. The Assembly finalised its planning 

recommendations on a consensus basis within nine months.698 The plan is not legally binding but has 

considerable moral authority.  

 

Using a citizen jury can help to ensure that a broad range of community views (including 

environmental ones) are reflected in decision-making processes, rather than it being dominated by 

self-selected parties and those with the loudest voice or most resources. It smooths the pathway for 

community-friendly forms of environmental advocacy, offering alternative “ways in” to the system. 

Commentators have noted the following about the citizen assembly convened by Koi Tū  and 

Watercare in September 2022:699 

 

These workshops were part of a research project investigating how forms of citizen 

involvement in public decision-making coming out of the field called deliberative 

democracy could be used in Aotearoa New Zealand. They could, we think, replace at least 

 
697 See <www.newsroom.co.nz/ideasroom/citizen-assemblies-offer-hope-for-democracy-and-climate-change-
challenges>; <www.watercare.co.nz/About-us/Information-Hub/Community-engagement-hub/citizens-
assembly-project> 
698 Vancouver City Council Citizens’ assembly on the Grandview-Woodland Community Plan: Final report (2015). 
699 T Buklijas Using deliberative democracy to explore the future of Auckland’s water supply (October 2021), 
available at <https://www.greaterauckland.org.nz/2021/10/06/using-deliberative-democracy-to-explore-the-
future-of-aucklands-water-supply/>. 

https://www.complexconversations.nz/
https://www.bbc.co.uk/sounds/play/m0002z9g
https://www.bbc.co.uk/sounds/play/m0002z9g
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partly the current forms that all come from the tradition of participatory democracy. 

Namely, both participatory and deliberative democracy seek to enhance and complement 

the contemporary representative democracy. Participatory processes, drawing on the legacy 

of the civil rights movement, allow citizens to have direct input in public policy decisions. In 

Aotearoa New Zealand participatory democracy is enshrined in law through the Resource 

Management Act 1991 and Local Government Act 2002. The boards of inquiry and the 

environment court; public consultations on strategic documents and plans, “town halls”, all 

the way to simple “have your say” surveys – all of these are now well entrenched in the 

ways in which the institutions operate. 

 

Yet while participatory processes are widely used, they are also flawed. First, the people 

who tend to take part are usually privileged: they have money, time, education, and 

confidence…. the demographic composition of submitters to the Auckland Plan 2050 plan 

did not match the demographic composition of the urban population: the “loudest voices” 

were older, wealthier, and whiter, than our city is today, let alone of the 2050 Tāmaki 

Makaurau.  

 

… participatory processes are designed for people, or groups, to present their or their 

group’s position; that they are not well set up for finding a common ground between those 

holding opposing views; and that they do not require participants to be well informed about 

the question under consideration… And yet, the issues that we are trying to solve today are 

getting more, not less, complex. Understanding the need for decarbonizing transport or 

climate action more generally entails technical knowledge, thinking far ahead into the future 

and holding a range of scenarios in mind. Action on climate in particular requires profound 

shifts in the way that we live today; trade-offs involved need to be crystal clear to everyone, 

and everyone must be on board. But what we have, instead, are brief encounters … 

 

It is not just that the diverse groups of people should be in the room because it is an 

equitable thing to do; it is also the case that a cognitively diverse group will come up with a 

better solution than a group of 55 year old economists. 

 

There also needs to be resource put into ensuring communities vote in local government elections 

(especially in light of poor turnout in the 2022 elections), to ensure councillors accurately reflect the 

environmental concerns of their constituents. And accessible information about environmental 

issues and solutions needs to be provided to all. Engaging communities early will be important to 

generating the buy in necessary for durable policies and plans. 

 

Robust public participation will also be required to obtain important information that may only be 

found in the community. That reinforces the need to support involvement in statutory planning 

processes, and for NBA and SPA planning timeframes to be reasonable so as not to burn off people 

from engaging (which was a criticism of the bespoke Auckland Unitary Plan process). 

 

It may also suggest a need to rethink consenting categories. Many applicants are keen to avoid 

public notification of their proposals because of the risk of costly appeals. This has resulted in a 

shrinking proportion of applications being publicly notified. The lack of public input may make 

decisions faster, but it means that councils may be missing out on an important source of 

environmental information, which can result in poorer quality decision-making. We heard from 

community groups that a lot of information is not held by councils or government, making it vital to 

https://www.newdemocracy.com.au/wp-content/uploads/2019/04/RD-Note-Comparing-Participatory-and-Deliberative-Democracy.pdf
https://press.princeton.edu/books/paperback/9780691176390/democratic-reason
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get input from on the ground. An alternative approach would be to provide for a category of 

consent which is publicly notified and where written submissions can be made and considered by 

council, but where there are no hearing and/or appeal rights.  

 

5.17 Establish an independent, statutory Environmental Defender’s Office 
 

In interviews we heard that “constitutional realities are that if you set something up as a 

government department, it will advocate for what the Minister wants”. It is, of course, vital to have 

capable ministries advising ministers and being responsive to democratic mandates for change. But 

the question is whether advocacy should form part of that package of functions.  

 

We are not convinced it should. As the 2010 Performance Improvement Framework review of DOC 

observed, there is always scope for “perceptions of conflict to arise when [it] is acting under other 

legislation, such as the Resource Management Act, or acting as an advocate of conservation”.700 If 

DOC is often stuck between a rock (an advocacy function) and a hard place (ministerial control), it 

makes sense to put the rock elsewhere. Government can then be enabled to speak with one voice, 

without losing a dissenting one. 

 

Carving off a more independent advocacy role for DOC within the organisation will be a good move 

in the short term, but one can question its long-term sustainability. We are persuaded by the basic 

premise that statutory advocacy “in the trenches” is best undertaken at arm’s length of 

government and that a stand-alone institution is needed. For convenience, we could call this a 

statutory Environmental Defender’s Office. In interviews, we heard broad support for this idea. 

 

The following design features could more elegantly and simply address many of the issues outlined 

in Chapter 4 than the “retrofits” outlined in Chapter 5 thus far (although those would still be 

important).  

 

• Give an EDO a statutory basis as an autonomous Crown entity or, preferably, a parliamentary 

entity. It could have a board appointed by Parliament, with an appropriate number appointed 

by mana whenua. 

 

• Establish a single overall function of “environmental advocacy”, to prevent an EDO’s attention 

(and budget) being split across other (eg management) functions like DOC and Fish and Game. A 

clear statutory direction and simple governance structure would also avoid potential ebbs and 

flow of advocacy that are a risk with democratic sectoral entities like Fish and Game or 

ministerially influenced government departments like DOC.  

 

• This mandate would also specifically cover all environmental issues and domains, which would 

provide a robust check and balance not only on councils but also on DOC (eg when supporting 

its Minister in coastal-marine planning or making decisions on conservation land) and other 

government agencies (eg Fisheries NZ), where DOC’s advocacy role has hitherto been unclear 

and conflicted. It would also fill statutory advocacy gaps in the current system; for example in 

 
700 See <www.publicservice.govt.nz/assets/Legacy/resources/doc-pif-review-sept2010.pdf> 
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that DOC does not litigate on climate change issues but the Climate Change Commission does 

not have a real litigation function either.701  

 

• Provide the EDO with a secure, predictable and independent funding source. An interestingly 

simple funding model can be seen in te Tiriti settlement legislation for the Waikato River, with 

respect to funding the Waikato River Authority: “the Crown bears the reasonable operational 

costs of the Authority” and “members are paid out of money appropriated by Parliament.”702 

However, a more secure revenue stream is likely required given its potential for a combative, 

litigious approach to advocacy (including against central government). This could be one or more 

of the revenue streams mentioned earlier (to support an advocacy team within DOC or to 

capitalise the ELA Fund in the future), and it could receive some core budget from a 

parliamentary appropriation in Vote Courts alongside the judiciary, reflecting its similar check 

and balance function in the justice system. 

 

• Structure an EDO so it has regional offices, and is accessible to people at place. As with the 

non-statutory EDO model in Australia (see the spotlight below), it could provide a national level 

lens on te taiao while taking up the causes of local people as a way to express it at place. It 

would be a conduit for communities to make complaints to a sympathetic “ally”, as well as an 

opportunity for a national advocate to benefit from local information and voice. Funding could 

be distributed across regions according to need (eg the extent of environmental challenges or 

the timing of opportunities such as a plan review), addressing concerns that some expressed 

over Fish and Game regional councils (where some regions are better funded to undertake 

freshwater advocacy than others, based on license holder priorities or overall resources).703 

 

We heard from community groups that contact points with DOC are very unclear, and there is 

little pathway for community concerns to be elevated to advocacy even where they align with 

the Department’s strategy. Nor is this an area where the Parliamentary Commissioner is well 

positioned (it is not set up like the Ombudsman in this sense),704 nor are councils (being 

themselves regulators) other than in cases where issues are about enforcing specific conditions 

of consent or bylaw breaches.705 It would therefore fill a gap.  

 

• Rather than relying on councils as a first port of call for information and advice, give an EDO 

that role so it could partner with and be present in community law centres, citizens advice 

bureaux and schools. This would enable the organisation to marry up different elements of the 

advocacy role that in the current system are fragmented. 

 

• As well has having in house resource, give an EDO direct access to expertise residing in other 

agencies, such as DOC and the Ministry for the Environment, as well as CRIs. 

 

 
701 Meaning litigation is left to Māori along with groups like Lawyers for Climate Action New Zealand, 
Greenpeace Aotearoa and Generation Zero. 
702 Waikato-Tainui Raupatu Claims (Waikato River) Settlement Act 2010, sched 6, cl 14. 
703 For example, Southland and Otago seem to be well resourced relative to others. 
704 The Commissioner receives complaints and responds where appropriate, but it is not core work. 
705 Indeed, complaints are likely to be about councils themselves, for example with respect to slowness in 
implementing national direction. 
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• Provide an EDO with a complementary mandate to change hearts and minds (campaigning, 

similar to one role that the Energy Efficiency and Conservation Authority has taken on),706 not 

just disseminate information. This would provide a counterbalance to corporate marketing and 

greenwashing. 

 

• Provide an EDO with some structured accountability functions akin to those of the Climate 

Change Commission, such as assessing the progress of government and councils in meeting 

mandatory targets under the NBA. 

 

• Provide for an EDO to have a direct, independent advisory function to appropriate Ministers 

alongside its other advocacy functions (not dissimilar to Fish and Game). 

 

• Give the EDO the role of hosting the Advocacy Forum described earlier in the chapter, bringing 

together other statutory, tangata whenua, and civil-society advocates. 

 

• Make an EDO a defender, not just of the environment, but also of access to environmental 

information. It could, for example, be charged with seeking out information held by regulators 

(eg regional councils) under official information legislation, obviating the need for civil society to 

guess when important data is not being put in the public domain. We heard in interviews that 

this was a problem in litigation surrounding the Horizons One Plan, where vital information 

around how consents were being assessed was not easily accessible even once an official 

information request was lodged. As an independent body, an EDO could be charged with 

disseminating information, not just on the environment, but also on government responses to 

issues (eg by collating the huge masses of documents being proactively released in the wake of 

the more open government encouraged under the Public Service Act). 

 

• Give the EDO a broad mandate and standing to advocate in any forum and on any 

environmental issue, including automatic standing to join proceedings under the equivalent of 

section 274 of the RMA as well as broader appellate powers on combined plans under the 

NBA.  

 

• Provide strong procedural hooks for an EDO to be involved in non-legislative processes. 

 

• Give the EDO robust influence in the system, for example by requiring particular regard to be 

had to its views in planning and consenting proceedings. 

 

• Provide for an EDO to be the independent gatekeeper to a future statutory ELA Fund (or 

equivalent), allowing it to coordinate its own public interest advocacy with complementary 

advocacy from others (eg by providing a mixture of funding and access to its own legal expertise 

directly). 

 

• Provide “lead advocates” within an EDO to champion particular issues. This would be a matter 

of internal design, and could shift over time. Part of the point would be to provide visibility and a 

coordinated approach to cross-cutting issues (eg those which require action under multiple 

different legal frameworks, such as sediment, waste or climate change), or greater focus (eg 

 
706 Noting that this function is by no means the Authority’s primary function. 
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marine, where advocacy has traditionally been less of a focus for entities like DOC). But we also 

heard in interviews that part of the appeal of the Welsh Future Generations Commissioner is 

that people can put a face to the institution, creating a more personal and therefore compelling 

connection. The same could happen if the public could connect in a personal way with a 

statutory “champion for freshwater” in a way that is not possible for DOC. 

 

• Potentially provide a power to take government to court (as in the OEP example discussed 

further above) for failures to discharge environmental duties under the NBA and elsewhere. 

 

• Give an EDO the power and resourcing to prosecute individuals and corporates, although that 

depends on the broader role of the EPA in a future system (whether that organisation steps into 

the shoes of councils where they fail in their enforcement role). The SPCA provides an 

interesting example of an entity that is positioned both to advocate and to prosecute.707 

 

A spotlight on the Australian Environmental Defenders Office 

 

The Australian Environmental Defenders Office Limited (EDO) is a non-for-profit organisation and 

environmental legal centre, first created in 1985 and initially comprised of nine independently 

constituted and managed law centres708. In 2019, eight state-based offices merged to create a single 

national EDO with offices in Australia Capital Territory, New South Wales, Northern Territory, 

Queensland, South Australia, Tasmania, Victoria and Western Australia.709  

 

The organisation provides various services centred around legal action, law reform and advice to 

governments, scientific advisory services to clients regarding matters of public interest 

environmental law, and several outreach and engagement programs.710 Its acts on behalf of 

communities in court (having a strong social and environmental justice focus), filing cases against 

harmful projects and aiming to protect wildlife and the environment. The organisation has had 

significant victories, such as the cancellation of the Yancoal mine expansion,711 the refusal of a new 

coal mine at Bylong Valley,712 and the protection of the Ningaloo Marine Park from an offshore oil 

rig.713   

 

Although it does not have any particular status in law, the EDO provides advice to governments to 

influence the development of relevant public and environmental legislation, making submissions on 

a regular basis.714 As part of its outreach and engagement programs, it provides workshops and 

events as well as an international program looking at the intersection of indigenous communities 

and environmental protection.715 The EDO’s advocacy is wide ranging when compared to the more 

 
707 SPCA inspectors are appointed under the Animal Welfare Act 1999. 
708 See <www.acnc.gov.au/charity/charities/0cfaff37-39af-e811-a960-000d3ad24282/profile> 
709 Environmental Defenders Office Annual Report 2019/2020 
710 See <www.edo.org.au/our-work/> 
711 “Upper Hunter community wins 22-year battle against Yancoal mine expansion”, 22 April 2022 
<www.edo.org.au/2022/04/22/upper-hunter-community-wins-22-year-battle-against-yancoal-mine-
expansion/> 
712 See < www.edo.org.au/2022/02/10/its-over-final-victory-as-bylong-coal-project-appeal-rejected/> 
713 “Win for Ningaloo marine park as subsea 7 scraps plans”, 8 December 2020 
<www.edo.org.au/2020/12/08/win-for-ningaloo-marine-park-as-subsea-7-scraps-plans/> 
714 < www.edo.org.au/legal-resources/> 
715 < www.edo.org.au/our-work/> 
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limited focus of most environmental advocates in Aotearoa New Zealand. Interestingly, in its review 

of Australia’s Environment Protection and Biodiversity Conservation Act, the EDO identified many 

similar barriers to effective community environmental advocacy. These include cost, finding 

adequate representation, and whether a client has standing.716 

 

The EDO has also been active in collaborating with First Nations peoples, by providing legal advice 

and acting on their behalf to protect their lands and their cultural heritage from harmful 

developments.717 More recently, the EDO has appointed a Director of the First Nations Program, 

which will be focusing on working more closely with First Nations and Indigenous peoples. It has 

created a First Nations Strategic Advisory Committee to support the role.718 The most recent victory 

for the EDO was for the Tiwi traditional owners against the Santos Barossa gas project.719 Many 

different groups like Youth Verdict, the Australasian Centre for Corporate Responsibility and the 

Tasmanian Conservation Trust have sought its assistance in court.720 

 

The organisation is a registered charity and is funded from a mix of sources. It receives contributions 

from individuals, community groups and charitable trusts. Fees from clients represent just 2.5 

percent of total revenue.721 It also receives government funding to provide legal services and 

education to the community. For example, in 2021, total income from fundraising, memberships and 

philanthropic grants was $5,122,269; a grant of $100,000 was received from the Northern Territory 

Government; grants equivalent to $1,010,870 were received from other state and territory 

governments, and $561,536 from government subsidies.722 The organisation receives pro bono 

support as well. 

 

While the Australian EDO model is of interest as a large, organised civil society advocate with a wide 

range of functions and a branch structure, it is also an interesting model to consider as the basis of a 

statutory advocate. Notable is its focus on speaking at a national level but via local (and often 

indigenous) voices, its integration of litigation, community advice, education, policy and lobbying 

functions, and its structures designed to work towards partnership with First Nations. Its successes 

also show the benefit of robust independence of action and a strong and focused mandate (albeit 

not a legislated one) when it comes to litigation, and the importance of having a critical mass of 

expertise to navigate what can be complex legislative frameworks. 

 

Establishing an EDO would be a fundamental shift of functions across the system, which would have 

far-reaching implications. An EDO’s relationship with the Parliamentary Commissioner would need 

to be carefully considered, for one. And what would happen to DOC’s advocacy role? With regional 

EDO branches, would the role of conservation boards be limited? Could an EDO provide a check and 

balance on DOC and a direct conduit of advice to multiple Ministers, calling into question the place 

 
716 M Ballantyne “The environmental defenders office, climate change and environmental advocacy”(2021) 43 
The Law Society of South Australia 15. 
717 <www.edo.org.au/aboriginal-engagement-cultural-heritage/> 
718 “Welcome Cassey Kickett, EDO’s First Nations Director”, 4 July 2020 
<www.edo.org.au/2022/07/04/welcome-casey-kickett-edos-first-nations-director/> 
719 “Tiwi Traditional owner wins legal challenge to Santos Barossa gas project”, 21 September 2022 
<www.edo.org.au/2022/09/21/tiwi-traditional-owner-wins-legal-challenge-to-santos-barossa-gas-project/> 
720  “Five court cases to protect nature you should know about”, 19 April 2022 
<www.edo.org.au/2022/04/19/five-court-cases-to-protect-nature-you-should-know-about/> 
721 <www.acnc.gov.au/charity/charities/0cfaff37-39af-e811-a960-000d3ad24282/profile> 
722 Environmental Defenders Office Financial Report 2021 at 40. 
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of the Conservation Authority? And to what extent should civil society remain “in the tent” when it 

comes to government policy processes if there is a trusted EDO channelling their concerns?  

 

We have not explored these questions in detail, and there are downsides of the model723 as well as 

some big picture questions about co-governance or how iwi partnership would work with such a 

national level body. However, while detailed design elements could vary, we are convinced an EDO is 

a positive and necessary step for a well-functioning advocacy system. 

 

5.22 Concluding comments 
 

In this chapter we have outlined a number of suggestions we think will improve the environmental 

advocacy system. Some of these are targeted, while others require broader change. Some are 

structural and require legislative attention, while others could be achieved through softer measures. 

And we regard some as being urgent, to support the advocacy function during a frenetic period of 

reform, while others will require further careful thought and will need to mould around deeper 

institutional reform decisions over the longer term.  

 

A list of recommendations in tabular form can be found in the summary document accompanying 

this report. For each recommendation, we also identify (1) whether it requires legislative change, (2) 

its urgency, (3) its overall importance/impact, and (4) the pathway through which it would best be 

implemented (and who should be responsible for progressing it). One useful way to think about this 

is seeing a revamped advocacy system emerging through four pathways. 

 

The first would be about implementing immediate change. That would include legislative provisions 

in the NBA via the parliamentary process, as well as complementary non-statutory measures (eg the 

establishment of various funds). That is urgent because it would need to correspond to the current 

period of resource management reform (enactment of the bills).  

 

Pathway 2 is equally important and urgent, but would be targeted at legislative reform beyond the 

NBA and SPA, including to the Conservation Act (eg to amend DOC’s mandate), Environment Act and 

Environmental Reporting Act, among other things. This would need to feed into other reform 

initiatives already underway (eg an impending amendment to the Environmental Reporting Act), but 

changes to the Conservation Act should accompany resource management reform (eg through 

consequential amendments) and happen before deeper conservation system reform envisaged for 

the coming years.   

 

Pathway 3 would be focused on the emergence of an EDO. While pathways 1 and 2 are to some 

extent about “retrofitting” changes to an existing system that was not designed to recognise the 

importance of independent statutory environmental advocacy, an EDO moves reform to a more first 

principles approach to system design. An EDO could be created within the NBA, but this would be 

 
723 Potential downsides of an EDO model are (1) the need to create another entity (including legislative 

complexity), (2) the risk of a lack of connection to resources and expertise spread across other entities like 

DOC, and (3) more cost due to a need for a core budget for advocacy work as well as organisational overheads. 

By making the organisation more powerful, it may also be putting a political target on its back; a degree of 

protection may be required in the absence of strong constitutional conventions in this space. 
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equally possible through its own bespoke legislation. The bones of the institution could even be 

created in advance of the legislation that would then formalise its functions and powers (although 

legislation would need to follow quickly), similar to how the Climate Change Commission has evolved 

from the Interim Climate Change Committee hosted within the Ministry for the Environment. 

Without an EDO, other changes (while also essential) risk papering over cracks that have emerged 

from serious structural issues in the current system (eg core advocacy activity being the 

responsibility of a government department and vulnerable civil society groups).  

 

A fourth and final pathway would involve deeper, long-term reform, including investigating how to 

reshape the fundamental incentives driving environmental degradation in our society and 

transforming a much wider range of things, such as the tax system and the Bill of Rights Act. That will 

take time, but it should see dedicated policy work begin immediately.  
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Chapter 6: The bigger picture 
 

Environmental advocacy is a crucial part of the puzzle when it comes to supporting transformational 

resource management reforms. At the moment, the system is not fundamentally broken, but it 

certainly struggles. In a future system, there is potential for these struggles to turn into significant 

problems without targeted change. Here, we wish to pick up a few themes to draw some threads 

together, rather than repeat our recommendations (which can be found in the separate summary 

document associated with this report, and which identifies, for each recommendation, what the 

most appropriate pathway for implementation might be and whether legislative change is required). 

 

First and foremost, policy makers need to be clear in their minds about the functions that 

environmental advocacy perform. This needs to be the starting point, because many other issues 

arise from it. Until there is unambiguous recognition that advocacy has a core check and balance 

role, alongside democratic values, then it will continue to occupy a fragile space. A system steward 

needs to oversee not just the NBA or the environmental system, but also the advocacy system that 

exists both within and beyond it. 

 

Another thing to keep in mind is that the very point of advocacy is to provide a robust challenge, not 

only to parties with different viewpoints (where there may be inequality of arms, and the need for a 

more level playing field), but to political orthodoxy and even what government may see as a 

democratic mandate. Of course, cooperation is to be encouraged (synergistic outcomes can be 

reached through collaboration), but this should not be confused with compromise. Constructive 

conflict will be necessary. Thus environmental advocates need to be designed to be a check and 

balance on public authorities (central government as well as local), making independence a core 

theme across a number of our recommendations. Environmental wellbeing is a much longer game 

than politics, and in this space advocacy has become just as important as judicial oversight (indeed, 

the two are closely linked because of advocates’ roles in bringing matters to the courts). Providing a 

stronger auditing and oversight role by the Ministry for the Environment (eg in auditing combined 

plans) will be positive, but it is not a replacement for strong advocacy in such processes. As one 

interviewee reminded us, most energy “comes from those outside the system”. 

 

A core theme is that responsibility for environmental advocacy should not lie in a single place. While 

efficiency and clarity of roles is important, “fail safe” mechanisms are needed in case one part of the 

system faces issues. So while a number of our recommendations and suggestions may seem to be 

aimed at achieving the same or similar things, this is a conscious choice. Efficiency should come from 

advocates working together and coordinating their activities, not by concentrating the function into 

a single place where it can be more easily undermined. Even with an EDO, we envisage that a robust 

civil society sector, mana whenua and statutory advocates with complementary mandates (eg Fish 

and Game, DOC) should be strengthened. Advocacy, and the hooks that support it, need to be 

seeded across the whole system in a variety of ways. 

 

Of course, the system itself needs to be clearer. At the moment, environmental advocacy is 

inefficient, not just because it is uncoordinated, but also because there should be no need for some 

argument to take place at all. Sometimes this is because debates happen at the wrong point in the 

system (with fundamental arguments about legal interpretation and evidence replicated across 

multiple consenting or planning processes). More rigour is needed around the function that 
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advocacy plays at a strategic policy level, where big picture questions are posed and where new law 

is established. 

 

How processes are sequenced or staggered will also be important. The transition to a new system 

should be timely (and freshwater plans should not be delayed), but careful thought will needed as to 

how the flood of new and reviewed plans and other instruments roll out over time so that advocates 

(even when strengthened) can still perform an effective role. Effort also needs to go into learning 

lessons from one process that can be used to improve the broader system (eg in standardised 

conditions or methodologies, or the development of a model plan), reducing the need for the same 

basic arguments to be replicated time and time again.724 Where multiple processes can be folded 

into one, that warrants close consideration. Consultation fatigue will be a very real prospect, 

especially where those involved in freshwater plans also need to engage in combined plans, regional 

spatial strategies, new national direction and declaration proceedings. Perhaps, most significantly, 

for a time it looks as if there will be two completely separate legal frameworks in operation (the 

RMA and NBA), depending on one’s location. That will require quite different legal arguments to be 

made where advocates are active in different areas. One interviewee estimated that, even now, “60 

percent of effort goes into trying to navigate around the system” and this should not be unduly 

exacerbated. 

 

As prosaic as it sounds, the greatest short-term issue is around the quantum, security and 

predictability of resourcing (both funding and access to information and expertise). In a system that 

has significant discretionary decision-making baked into it, environmental advocacy is a public 

service rather than an outlet for stakeholder views – but it is not resourced as such. Simply imposing 

a mandate does not by itself change what an institution is capable of doing. Resourcing needs to be 

front loaded during a transition period, because that is when the system will be shaped. The RMA 

has highlighted the perils of failing to do that. 

 

There are three higher level points that we wish to conclude with. First, there will need to be a wide 

ranging conversation about how all systems settings – including those for advocacy – will reflect te 

Tiriti o Waitangi. The NBA looks likely to impose a requirement to give effect to its principles, but it is 

unclear what that will mean in practice when it comes to questions of shared authority and co-

governance (including of statutory advocates). We do not provide recommendations in this space (it 

is not our place to do so), but note that a space will need to be carved out for that conversation to 

have influence (eg in shaping the statutory mandates of advocates, their internal governance 

structure, and the appropriateness of some “stepping back” from an advocacy role where iwi take 

the lead). All of this is already a live conversation in some areas, including the governance and roles 

of Fish and Game, the Hauraki Gulf Forum, DOC and conservation boards. As the Wai 262 Report 

emphasised, “in reality the Māori voice is included only as one among many on [conservation] 

boards” when what is needed is “a model which gives the Māori voice its own distinct space. The 

integrated model is useful as far as it goes, but it is not a Treaty partnership.”725 

 

 
724 Particular early attention should be given to lessons learned from freshwater plans in regions like 

Southland, to establish a frame for subsequent plans to think about issues like critical source areas, sediment 

and nutrients. 
725 Waitangi Tribunal WAI 262: Ko Aotearoa tēnei: A report into claims concerning New Zealand law and policy 
affecting Māori culture and identity (2011). 
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Secondly, we encourage policy makers to push the envelope when it comes to new norms. This 

applies more broadly than just advocacy, but has some interesting implications for it. For example, 

legal personhood frameworks (building on te Tiriti settlement models like Te Urewera and Te Awa 

Tupua as well as international examples like those in South America) could shift the conversation to 

one in which nature is advocating for itself. Although it is not a legal person, the Waikato River 

Authority provides another model through which humans can advocate on behalf of particular 

aspects of the environment at place – a river, a threatened species, or an area.726 Legal personhood 

may well provide greater protection from political interference, and make it harder to “burgle the 

budget” of statutory advocates. Legal personhood could dovetail with a regional EDO model (eg one 

based on tribal boundaries), where te taiao is given its own status.  

 

Thirdly, we note that bigger picture institutional design choices will have an impact on advocacy 

settings. For example, some interviewees noted that if there had been a formal oversight 

mechanism to ensure councils discharged their environmental responsibilities under the RMA 

(including with respect to their planning, consenting and enforcement functions), then the burden 

on environmental advocates in the courts and in campaigning may well have been less. As 

mentioned in Chapter 1, we are giving thought to such things in two related and ongoing projects 

(one on the role of local government in implementing reforms, and the other on broader 

institutional settings centred around the future role of the EPA). So, as something of a segue, and to 

stimulate discussion (although by no means to reflect our own views, which remain undetermined), 

we offer the view of Sir Geoffrey Palmer:727 

 

My experience is backed by the research of Jeffrey K McNeil that demonstrates that the high 

degree of devolution in a devolved policymaking context does not generate good 

environmental outcomes. It creates the opportunity for agency capture.728 He suggests that 

many regional councils are dominated by farmers which serves to explain the slow response 

to dairying impacts over time. His PhD thesis suggests a reconfiguration of regional 

government in New Zealand to manage the environment more efficaciously. I do believe 

that a reconsideration of the role and structure of regional government is necessary for the 

RMA to function more effectively. 

 

Councils report downward to ratepayers, but are also treated as delivery agencies for central 

government regulation, sometimes creating a tension between statutory mandates and political 

accountability (to their communities). Aside from the merits of such arguments, this highlights that 

how we design decision-makers in a future system will have impacts on the kinds of advocacy 

needed to provide a check and balance on them. Under current settings, the need is significant. But 

that may not be the case if we pursue deeper institutional reforms, and we therefore leave open the 

possibility of revisiting the suggestions in this report as those pieces of the puzzle are explored 

further in our other projects.  

 
726 The Waikato River Authority has been able to push back on urban intensification policy under urban 
development amendments to the RMA that would generate increased stormwater discharges to the river, 
because of its special status. 
727 G Palmer Ruminations on the problems with the Resource Management Act (Keynote address to the Local 

Government Environmental Compliance Conference, November 2015) at 21-22, available at 

<www.planning.org.nz/Attachment?Action=Download&Attachment_id=3538>. 
728 J K McNeil The public value of regional government: How New Zealand’s regional councils manage the 
environment (PhD thesis, Massey University 2008). 
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Appendix 1: Key processes under the RMA in which advocacy can 

occur 
 

The RMA regulates the management of all land, air and water, to the outer limits of the territorial 

sea. The Act is premised upon “sustainable management”. It is a multidimensional statute that is not 

only concerned with sustaining the natural environment but enabling people and communities to 

“provide for their social, economic and cultural wellbeing and for their health and safety”.729 It is not 

just about protecting the natural environment. Compared to the previous planning regimes under 

the Town and Country Planning Act 1977, central government’s role in plan making has reduced, and 

the scope of local government’s powers and functions has broadened. The RMA creates a planning 

structure that is decentralised – with local plan-making and implementation at the district and 

regional level – but one that is guided by national directives contained in central government 

instruments which direct and bind local authorities’ actions. All planning instruments are created 

using some level of public involvement that usually becomes more extensive down the hierarchy. 

Participation, and advocacy, are cornerstones of the regime. 

 

National direction 
 

National Policy Statements (NPS) prescribe objectives and policies for matters of national 

significance. National Environmental Standards (NES) are regulations which prescribe technical 

standards, methods or requirements. The same process is used by the Minister when developing 

NPSs and NESs. After preparing a proposed NPS/NES, the Minister must choose a process to 

evaluate the statement. The first process is the Board of Inquiry (BOI), which notifies and calls for 

any member of the public to make a submission on the proposal.730 The BOI then holds a public 

hearing at which any person who has made a submission may speak and call evidence. The 

submissions are then considered in the BOI report and recommendations made to the Minister. The 

alternative process is one which is established by the Minister. The details of the process are not 

specified in the legislation, but minimum requirements are. The Minister must notify the public and 

iwi authorities of the proposed NPS/NES. The public must then be given adequate time and 

opportunity to make a submission. There are no rights to be heard or appeal. This more flexible 

process was used in the recent freshwater policy process for the NPS for Freshwater Management 

(NPS FM).731 

 

Regional policy statements and plans 
 

The main process for developing regional policy statements and regional/district plans under the 

RMA is laid out in Schedule 1. The Schedule 1 process begins with the local authority preparing a 

concept or preliminary proposal in consultation with central and local government, tangata whenua 

and other interest groups. The plan is then publicly notified and the public have 40 working days to 

submit on the plan. The submissions are summarised into a report which is publicly notified and all 

submitters are directly notified. There is a call for further submissions which allows another 20 days 

for certain members of the public to submit. Submitters and further submitters are then notified at 

least 10 days before a hearing takes place and are able to attend a pre-hearing if desired. Pre-

 
729 Resource Management Act 1991, s 5(2). 
730 Resource Management Act 1991, ss 47-52. 
731 Resource Management Act 1991, s 46A. 
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hearings are used to sort out issues to the extent possible before a hearing, in a relatively informal 

setting. A report about what went on at the pre-hearing meeting is given to the hearing committee 

and must be considered in its decision-making. Those submitters who indicated they wish to be 

heard are able to speak at the hearing. Hearings are to avoid unnecessary formality and no cross-

examination is permitted. Members of the hearing panel may ask questions to clarify the evidence 

which has been presented.  

 

The local authority then notifies its decision and any submitter may appeal to the Environment Court 

within 30 days. Any person who did not make a submission but has an interest in the proceeding 

greater than the general public is able to become a party to the appeal. The Environment Court 

initiates mediation to resolve disagreements between the parties. It then hears any outstanding 

appeals. Appeals are de novo and the Court can hear any evidence it deems appropriate.732 After the 

Court releases its decision further appeals on a point of law may be made to the High Court, Court of 

Appeal and the Supreme Court. Following the resolution of any appeals, either by mediation or 

through a final Court decision, the plan is made operative. Proposals are able to be notified on a 

limited basis where all persons directly affected by the plan change can be identified.733 They follow 

the Schedule 1 process, except that full public notification is not required. Only people directly 

affected by the proposal and the relevant Ministers, local authorities and iwi are notified and have 

the right to lodge submissions, participate in hearings and lodge appeals. This process is intended be 

used for minor, small-scale or discrete plan changes.734 

 

Instead of Schedule 1, councils are able to use a streamlined planning process on request to the 

Minister. The process must be “proportionate to the issues being addressed” and is intended to 

provide greater flexibility and enable timeframes to be tailored to specific issues and 

circumstances.735 Before requesting ministerial approval, the Council must be satisfied the proposal 

is at least one of the following: will implement national direction, is an urgent matter of public 

policy, is required to meet a significant community need, deals with an unintended consequence of a 

plan or will combine several policy statements or plans. If the Minister grants the application to 

streamline a process, this in the form of a written direction that is published in the Gazette. The 

direction specifies the procedural steps and timeframes for the council to follow and includes a 

statement of the Minister’s expectations of the Council. On completion of the streamlined planning 

process, the Council must submit the proposal to the Minister for approval. Generally provisions 

made through a streamlined planning process cannot be appealed.  

 

A new process, modelled broadly on the bespoke one used to progress the Auckland Unitary Plan 

following the creation of the “super city” Auckland Council, has now also been added to progress 

freshwater plans needed to give effect to the NPS FM. This makes greater use of a standing “Chief 

Freshwater Commissioner” who convenes a panel of commissioners to hear submissions on council 

plans. That body, in turn, makes recommendations to the relevant regional council, and appeals are 

constrained, based on whether the council accepts or rejects the recommendations.  

 

 
732 Resource Management Act 1991, s 276. 
733 Resource Management Act 1991, Sched 1, cl 5A.This change was brought about by the Resource Legislation 
Amendment Act 2017. 
734 Ministry for the Environment Changes to the standard planning track (2017). 
735 Resource Management Act 1991, s 80B. 
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Resource consents 
 

Resource consent applications are processed by local authorities who determine if the resource 

consent does not require notification, or if it should be notified publicly or on a limited basis, each 

having implications for public involvement. There are sound public policy reasons for notifying 

resource consent applications. The RMA “represents a policy shift towards a more public model of 

regulation based on concepts of social utility and public interest”736 and resource consent decisions 

concern “balancing competing factors to arrive at the resource use which is in the overall public 

interest”.737 There have been many amendments to the statutory notification provisions since the 

enactment of the RMA. Until 2009, there was a statutory presumption in favour of notification.738 If 

a resource consent is not notified, members of the public are unable to file submissions on the 

application, play any role in the consent authority decision-making process, appeal any decision to 

the Environment Courts or higher Courts or be a respondent to any appeal to the Environment Court 

or higher courts. Non-notification locks the public out of the decision-making process. The only way 

to challenge non-notification is by judicial review.  

 

Public notification requires the public authority to give public notice. If publicly notified, any person 

can make a submission on the application and any submitter can appeal the council’s decision to the 

Environment Court. Currently less than five percent of applications are publicly notified.739 This 

means that members of the public have no opportunity to make submissions on the vast majority of 

resource consent applications. Limited notification requires service on any “affected” person (as 

defined in the Act). Only those served with the application can make submissions. There is also a 

direct referral process which allows applicants to make a request that their notified resource 

consent be decided either by a board of inquiry or the Environment Court rather than the relevant 

council.740 This is designed to avoid the need for two full hearings. Consent authorities have full 

discretion to grant or refuse the request.741 If they refuse the request, the normal consenting 

process is followed. Submitters have no right to be heard on an application for direct referral.742  

 

There are no rights to appeal the council’s decision on direct referral but the applicant may make an 

“objection” to the council.743 The applicant may present arguments in person to the council which is 

required to reconsider the matter. If direct referral is granted, and the applicant decides to proceed 

to a BOI or the Environment Court, councils prepare a report on the application for the Court, which 

includes a summary of written submissions.744 Submitters are served a copy of the applicant’s notice 

of motion and they have the right to appear before the Court and be involved in the hearing, 

including speaking at the hearing. This requires the submitters to become a “section 274 party” or a 

party to the proceedings by lodging a notice with the Court. The form can be downloaded from the 

 
736 Falkner v Gisborne District Council [1995] 3 NZLR 622 (HC) at 631.  
737 Murray v Whakatane District Council [1999] 3 NZLR 276 (HC) at 312. 
738 This presumption was removed by the Resource Management (Simplifying and Streamlining) Amendment 
Act 2009. 
739 Ministry for the Environment Resource Management Act survey of local authorities 2012/2013 (2014); L 
Newhook A review of the potential role of fast-track consenting in the future resource management system 
(May 2022) at 15. 
740 Resource Management Act 1991, ss 87C-87I. 
741 Resource Management Act 1991, s 87E. 
742 Resource Management Act 1991, s 87E(7). 
743 Resource Management Act 1991, s 87E(9). 
744 Resource Management Act 1991, s 87F(3)-(5). 
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Court website and assistance is provided by the Court. However, the process often requires 

professional help from a lawyer. 
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Appendix 2: The Welsh Future Generations Commissioner and the M4 

Motorway 
 

The M4 motorway extension is heralded as an example of where the Welsh Future Generations 

Commissioner (described earlier) has had significant influence through its advocacy. The £1.4 billion 

project in South Wales was one of the biggest in the Welsh Government’s pipeline,745 having had its 

genesis over 30 years ago as a solution to relieve congestion in South Wales. Following outspoken 

opposition from the Commissioner, the idea was scrapped in 2019. 

 

A strong statutory mandate provided the grounds for this opposition. In 2018 the Commissioner 

commissioned a report setting out possible alternatives for the proposal. The report found that the 

proposal would exacerbate many societal and environmental challenges facing Wales and did not 

adequately meet wellbeing goals. In addition, the proposal did not align with Wales’ carbon 

reduction targets and would result in significant environmental damage – including the destruction 

of a number of Sites of Special Scientific Interest (protected under the EU).746  

 

The alternatives proposed in the report did not rely on building new roads, noting that road building 

does not reliably resolve congestion issues. The shift away from road-only alternatives also sought to 

address societal inequalities – namely that the proposal was in an area that suffered from transport 

poverty, with 30 percent of households in the project region not having access to a car.747 The report 

noted:748  

 

Wales has a choice to make. It must choose whether to spend £1.4 billion on building a 14-

mile section of M4 motorway, or to invest in alternative sustainable transport infrastructure 

that’s fit for future generations… To build a sustainable transport system for the future we 

first need to decide what type of future we want as a society, and then build for this. 

 

This changed the debate away from a binary and reactive yes-no and opened up debate to wider 

alternatives that would meet more synergistic goals. It included public transport alternatives and 

improvements to active travel (through the integration and creation of further walking and cycling 

infrastructure).  

 

In response to the Commissioner’s report, the South-East Wales Transport Commission published a 

further report with its updated recommendations. The report identified that the congestion on the 

M4 can be viewed as a symptom of a broader transport problem: people do not have good transport 

alternatives to the motorway. A “network of alternatives” was proposed. This included the creation 

of a South East Wales “rail backbone”, increase in rail stations (including the creation of new rail 

stations for places not previously served by access to trains), new rapid bus and cycle corridors as 

well as changes to timetabling to make public transport more frequent and well connected, 

 
745 The M4 extension was originally proposed over 30 years ago, but following a recent public inquiry (the 
scope of which was limited to other road options and not other transport alternatives) it was put forward by 
the Welsh Government.  
746 See <www.futuregenerations.wales/news/future-generations-commissioner-welcomes-moves-to-reduce-
m4-congestion-with-public-and-active-travel/> 
747 Future Generations Commissioner for Wales Transport Fit for Future Generations (2018) at 20. 
748 Future Generations Commissioner for Wales Transport Fit for Future Generations (2018) at 11. 
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ticketing, planning and governance arrangements.749 So although the Commissioner lacked the 

statutory powers to block the project, the legislation and her vocal opposition were significant 

factors in the government’s final decision. A legal duty to respond, and a public-facing pathway to 

influence, is significant. In reflecting on the saga, the Commissioner noted that the Act “allows us to 

make brave decisions to take us towards the Wales we want to see … [and this is] testament to the 

change that the Act is bringing about.”750 Interviewees highlighted that “the Commissioner is seen as 

a very influential figure by Welsh Government. People listen to her”. 

 

 

 
749 South-East Wales Transport Commission Final Recommendations at 6.  
750 See <www.futuregenerations.wales/news/response-to-m4-report-findings-building-future-communities-
with-clean-affordable-and-accessible-transport/> 
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