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Summary: What is the proper scope of the resource
management system?

Introduction

The Environmental Defence Society (EDS) is looking at what the key design features of a future
resource management system should look like. The context is that the government, in ‘phase 3’ of its
resource management reforms, is proposing to replace the Resource Management Act 1991 (RMA)
with two statutes based on the ‘enjoyment of property rights’. It has established ten high level
principles to guide this reform.

We are producing a series of think pieces looking at three key conceptual questions at the heart of
reform: the What (scope); the Why (purpose) and the How (machinery) of the system. We are not
seeking to create a detailed blueprint for reform for government to adopt. Nor is the point to critique
government proposals per se. Rather, we are wanting to ensure that the right questions are being
asked and that they are framed very carefully. For the most part, Ministers’ concerns with the RMA
are valid and deserve attention, but this attention needs to be focused in the right places to target
the real problems without creating new ones. In particular, there are significant procedural issues
with the current system. For example, things take too long, outcomes are too uncertain, costs are too
high, legislation is too complex, there are too many plans, and processes are misaligned. These can
cause problems for both development and the environment, and will need to be carefully addressed.

But the first and most fundamental question, and the subject of this paper, is what a future resource
management system'’s scope should be. What rationales for intervention should lie at the heart of a
future system? What do we expect it to do, and not to do? And when should a control be regarded as
overreach?

The scope of the RMA, outlined in Parts 2 to 4, is relatively wide owing to its definitions of ‘effect’
and ‘environment’ and the breadth of territorial authority functions relating to land use in section
31. In particular, under Part 3 the RMA can control:

e The ‘use’ and subdivision of land (sections 9 and 10)

e Discharging ‘contaminants’ (broadly defined) into land, air or water?

e Dumping/incinerating/storing waste at sea

e Any ‘activity’ in, on, under or over the coastal marine area (or ‘in relation to’ its natural and physical
resources)

e With respect to the bed of lakes and rivers: disturbing, building/using structures, depositing substances,
introducing/removing/disturbing plants and animals or their habitat, reclaiming, draining,
entering/passing across

e With respect to water (and its energy/heat): taking, using, damming, diverting (with some exceptions)

e Unreasonable noise.

Under section 30, regional councils can control these activities for the purposes of:

e Achieving the integrated management of natural and physical resources

e  Conserving soil

e Maintaining and enhancing the quality of water and its ecosystems, and the quantity of water
e Avoiding and mitigating natural hazards

e I|dentifying and monitoring contaminated land

e Controlling land, occupation, extraction and emission of noise in the coastal marine area



e  Controlling the taking, using, damming and diverting water (coastal water and freshwater) and the taking
of geothermal energy

e  Controlling discharge of contaminants

e  Controlling dumping at sea

e Providing for sufficient development capacity

e Maintaining indigenous biodiversity

e Allocating the taking of water/energy, the assimilative capacity of water/air, and the occupation of coastal
space if appropriate

e The strategic integration of infrastructure with land use.

And under section 31, territorial authorities (district and city councils) are responsible for regulating
land and subdivision for the following purposes (some of which overlap with regional council
functions):

e Achieving the integrated management of the effects of the use, development, or protection of land and
associated natural and physical resources

e  Providing for sufficient development capacity

e Avoiding and mitigating natural hazards

e Preventing and mitigating any adverse effects of contaminated land

e Maintaining indigenous biodiversity

e Mitigating the effects of noise (except in the coastal marine area)

e Controlling activities on the surface of rivers and lakes.

The aim of all of this is stated in Part 2 —the purpose and principles of the Act. The core of Part 2 is
about managing ‘effects’ on the ‘environment’.

environment includes—

(a) ecosystems and their constituent parts, including people and communities; and

(b) all natural and physical resources; and

(c) amenity values; and

(d) the social, economic, aesthetic, and cultural conditions which affect the matters stated in paragraphs (a) to
(c) or which are affected by those matters

natural and physical resources includes land, water, air, soil, minerals, and energy, all forms of plants and
animals (whether native to New Zealand or introduced), and all structures

land (a) includes land covered by water and the airspace above land...

... effect includes—

(a) any positive or adverse effect; and

(b) any temporary or permanent effect; and

(c) any past, present, or future effect; and

(d) any cumulative effect which arises over time or in combination with other effects—
regardless of the scale, intensity, duration, or frequency of the effect, and also includes—
(e) any potential effect of high probability; and

(f) any potential effect of low probability which has a high potential impact.

The breadth of the RMA outlined above has caused some concern, and the government has signalled
its desire to reduce scope to one based on the management of ‘actual’ or ‘material’ effects. That
could mean quite different things in different contexts, but the basic idea seems to be that the
system should only deal with legitimate impacts on the physical environment. Looming over all this is
the question of what property rights (especially those in land) should mean for the system’s scope to
intervene.



The first point is that there are three distinct meanings of ‘scope’ that should not be confused: (1)
the scope of public intervention (where authorities like councils have no business being involved), (2)
the scope of regulatory tools (as opposed to ‘softer’ tools like economic instruments), and (3) the
scope of the RMA (as opposed to other statutes). Policy makers should be clear what they are
meaning in any given situation, because each has different implications. For example, saying
something should not be managed at all is quite different to saying the RMA should not be managing
it.

In thinking about the role of public intervention in resource management, it helps to remember that
the main reason that a system like the RMA exists is because of serious deficiencies in the common
law. One can no longer rely on private actions in tort like nuisance and trespass to resolve the kinds
of complex collective action problems that modern environmental and planning legislation grapples
with. For example, these mechanisms are reactive to harm only once it occurs, they lack certainty of
outcome, and they fail to recognise the public interest in many forms of environmental harm. For
these and many other reasons, some form of legislation is needed.

What should the boundaries of such legislation be? We identify four key rationales that justify
intervention, and which should lie at the heart of a future system: (1) protecting the commons and
allocating rights to use it; (2) managing the impacts that people can have on each other; (3)
managing impacts on the broader environment (notably land itself); and (4) creating positive effects.
In te ao Maori, there can be no hard and fast distinctions made between such things, and a future
system will need to be sensitive to this holistic approach if it is to honour Te Tiriti. There are,
however, legitimate issues of scope for each of these rationales — as pointed out by Ministers — and
policy effort should address these in targeted ways.

‘Common pool’ resources need to be protected and allocated

Sometimes, people use terms like ‘common pool resources’ or ‘the commons’ to describe aspects of
the natural environment, like freshwater in rivers or lakes, which are not privately owned. Of course,
these terms are not ideal, because arguably they imply that the environment is nothing more than a
set of resources to be carved up for human use. That is not our intention in using the term. Nor
should it be taken to dismiss legitimate questions about Maori rights and interests in resources like
water or the marine space. Rather, the commons is a useful shorthand, in that it distinguishes
unowned things from the broader ‘natural environment’ in which there are many private property
interests (eg land).

History has shown that proactively protecting the commons from overuse or pollution is essential
and this will need to form the core of any system of environmental law. The so called ‘tragedy of the
commons’ is well documented.? The scope of the RMA (notably with respect to regional council
functions in section 30, and the matters that regions can regulate under Part 3 of the Act —including
air quality, water takes and pollution, and the coastal marine area) is therefore largely fit for purpose
and should be carried over, even if there is debate about the specific tools that are used.

Some questions of scope exist with respect to management of the commons, but they need to be
approached with caution. In particular:

e  Which specific aspects of the environment are, and are not, regarded as part of the ‘commons’?
Freshwater, the coastal marine environment, air and the climate are obvious examples (they are
not, and should not, be ‘owned’ in the same sense as land). But other elements of the
environment can be regarded as part of the commons too. For example, a lot of biodiversity,
including fauna protected under the Wildlife Act, is not actually owned by a landowner.? A



precise definition of ‘commons’ and ‘property’ might matter less if there is a strong recognition
that private rights are not absolute. But if a system tries to create a binary distinction between
public and private interests (eg a protective purpose for the commons and an enabling purpose
for land) it will need to recognise that there is actually a quite a bit of the ‘commons’ on and in
private property.

e What is the role of the system (as opposed to free markets) in allocating (or reallocating) rights
to use common pool resources? This is a longstanding philosophical question, which has never
been resolved under the RMA. It has essentially created a blind spot where neither the system
nor the market have embraced the allocative role meaningfully, meaning some rights have been
allocated in ways that have been inefficient, inequitable, questionable from a Te Tiriti perspective
and bad for the environment. Our view is that a more strategic approach is needed, and while
market mechanisms (eg trading) may have a place, the resource management system has a vital
role in overseeing their operation and placing public interest constraints on them.

e What are the proper circumstances in which the system should give up jurisdiction to manage
common pool resources? For example, once rights are granted, the system should not have the
scope to reallocate those rights to others (it would be a derogation of grant). But our view is that
the system should not lose the jurisdiction to protect the resource itself from harm, even if doing
so would affect people’s consented rights. For example, people exercising their consented rights
to discharge contaminants to water might infringe environmental limits across a catchment, in
which case the system needs the ongoing ability to intervene. Some situations may be more
difficult, such as where the system seeks to shape the use to which the commons is put (eg
where a landowner wishes to put water rights to a different use, such as changing from water
bottling to irrigation). If a change in use might be damaging to the environment, it should be
within the scope of the system to restrict.

The system needs to manage the negative impacts that people can
have on each other

The resource management system is about much more than just managing the commons. It also
needs to manage the effects people can have on each other directly. Historically, this has developed
largely as part of ‘planning’ frameworks that deal with tensions arising from how people use land.
Notably, a lot of this rationale for intervention is about protecting (and even defining or conferring)
property rights, and mediating between them where they conflict. In this sense, many controls under
the RMA are already squarely aimed at the enjoyment of property. For example, the property ‘right’
to build close to a boundary can undermine the property ‘right’ of a neighbour to sunlight or privacy.
This is partly why there are broad powers for territorial authorities to manage land under sections 9
and 31 of the RMA, and broad definitions of ‘effect’ on the ‘environment’. Planning legislation needs
to deal with a wide range of effects arising from land use that are not easy to codify.

It is also vital that a future system continues to recognise that this rationale extends to the
management of impacts on a much wider range of rights and interests, not just property rights.
Notable are impacts on people’s health, safety and wellbeing (eg from air quality, noise, and other
contaminants), and Maori interests specifically (eg wahi tapu). There is good reason why the RMA’s
definition of effect is not just limited to effects on those who happen to hold property rights, just as
human rights are not limited to this category of person.

There are three key questions of scope for policy makers to focus on here.



1. Where there is an improper purpose

The resource management system should not be used for improper (‘non-resource management’)
purposes. These need to be excluded from its scope. However, great care is needed so as not to
throw out the consideration of legitimate and potentially significant environmental effects alongside
improper ones. One key area is trade competition, where businesses seek to use planning and
consenting processes to engage in anti-competitive behaviour (eg by submitting in opposition to rival
businesses). The effects of competition on businesses should not be regarded as a ‘material’
(legitimate) effect. Amendments to the Act have, however, strengthened its approach since 2015,
and clearer evidence is required as to the extent of the current problem before the scope of the
system is narrowed further. In particular, concerns about trade competition should not be used as a
reason to reduce the scope of the system to one that only deals with ‘directly affected’ persons (eg
neighbours). Doing that would prevent people raising genuine environmental concerns.

Another key area is where the RMA has, in practice, allowed councils to prevent the rezoning of land
(eg from rural to residential) because they cannot (or will not) fund the public infrastructure needed
to service it. In other words, the breadth of ‘effects’ on the ‘environment’ from new developments
encompasses impacts on councils’ balance sheets. Ministers have quite rightly pointed out this issue.
However, while the fiscal capacity of councils should not be a valid type of effect, it is a symptom of
very real shortcomings in separate infrastructure funding and financing settings. These issues will
need to be fixed before there is an explicit restriction on using the RMA to ‘ration land’ by councils,
because the alternative is that land will simply be rezoned without an achievable plan for the
provision of public infrastructure to go with it. Managing where and when growth occurs is also
important for other reasons (eg reduction of greenhouse gas emissions, efficient delivery of
infrastructure). Such considerations are vital for a healthy environment and need to remain firmly
within the scope of councils’ jurisdiction under sections 9, 30 and 31 of the Act, as well as the
definition of an effect.

A third area is where the effects of one person on another are entirely subjective or trivial. Many
relate to urban design requirements imposed by district and city councils through plans or consents,
and justified under the broad ambit of environmental effects (eg the colour of a building, the internal
design of a house, or the location of a clothesline on a property). However, the reasoning behind
controls need to be carefully considered in context before considering how to phrase any exclusions.
For example, restrictions on the colour or materials of a fence might range from the pedantic
(subjective preference) to the legitimate (eg high reflectivity that blinds motorists). Here, a
requirement for proportionality would be more appropriate than an attempt to exclude whole
categories of effect (which would be hard to define without context).

A fourth category is where an effect is already properly managed elsewhere outside of the resource
management system (eg under the Building Act, Health Act or Fisheries Act). Policy makers need to
proceed with extreme caution here when contemplating reducing system scope. True overlap is
much less than one might imagine (things are managed for quite different purposes), and cutting out
things like aspects of urban design or fishing controls from the resource management system could
have significant environmental ramifications.

2. Where affected persons have consented to harm

Arguably the system should not intervene if affected persons have consented to harm. The
government has signalled that many resource management outcomes in an urban context should be
able to be negotiated between affected parties in this way. This is a reasonable point. That said,
despite effects on the environment being defined very broadly as a starting point, the RMA provides



for a number of avenues for such effects to be removed from its jurisdiction (eg through permitted
boundary activities, limited notification, affected person signoff, mediation and consent orders). If
the scope of the system were to be narrowed more than this, care needs to be taken to ensure that
effects are truly limited to specific parties, rather than other persons or society/the environment
more broadly. For example, increasing the impervious area of a property (even by building some
decks) can cumulatively increase flooding risk for other people in a community.

3. Where the person creating harm is the only person affected

Should the system protect people from their own choices? Arguably that person is better placed than
a council or consent authority to decide whether any personal harm is acceptable. For example,
Ministers have pointed to requirements for new builds to include balconies, for minimum apartment
sizes and for private open spaces for houses. Such things can add cost to developments and people
may not even want them (or want to pay more for them). In many scenarios, such things may well be
overreach.

But context is important. The system needs to be mindful of potentially broader social and health
outcomes that flow from private decisions, which is one reason why the jurisdiction of territorial
authorities is quite broad under the RMA. For example, poorly designed, sized or located housing can
impact disproportionately on the poor, who may have little option in their choice of housing. This can
be seen in Hong Kong'’s tiny ‘coffin’ apartments, which have created enormous social and health
issues. Perhaps most importantly, a future system needs to prevent or carefully manage
development in areas of high natural hazard risk (exacerbated by climate change), even if people are
willing (or forced by circumstance) to take on a high level of risk in living there.

The system needs to address negative impacts on the broader
‘environment’

The sections above have focused on common pool resources and where there is harm to other
people. But are there other reasons for intervention? What about the harm to the broader
‘environment’? This concept cuts across artificial boundaries between land, water, air, soil, flora and
fauna. The most important question about scope here is where the proper boundary lies between
private and public interests in land.

The first thing to note is that some controls on ‘land’ are not really managing impacts on the land at
all. Instead, they are proxies for the management of effects on the commons (often freshwater or
estuaries). Controls may well be on land (eg stocking rates or input controls for fertiliser), but the
purpose is to deal with impacts on the commons arising from how it used. The two things should not
be confused. Almost all regional council jurisdiction over land under sections 9 and 30 of the RMA is
arguably appropriate for this reason.

But there can also be a significant public interest in land itself. This is not necessarily safeguarded by
the exercise of private property rights alone. A public interest in land can arise in a number of ways.
For example, private land contains a lot of indigenous biodiversity, which is taonga to Maori, vital to
New Zealand’s economy, gives rise to international legal obligations, and the removal of which can
have cumulative impacts on ecosystem services that go well beyond title boundaries. Soil is another
part of land in which there is a public interest, because its stability, health and food producing
capacity is vital to society and the economy, not just landowners or business owners. Private land
also contains culturally significant sites and ancestral connections for Maori. How land is used can
impact on landscapes and features that go to the heart of our identity as a nation, as well as having
significant value to the country’s economy (eg tourism). Such things are, quite rightly, encompassed
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by the RMA in the section 30 and 31 functions of regional councils and territorial authorities to
control land.

Of course, the public interest runs up against private rights in land, making this a fraught area.
Property rights are not absolute, but they are important. For this reason, the RMA already provides
significant safeguards for property rights (such as restrictions on controls that prevent reasonable
use, a presumption in favour of freedom of land use unless expressly restricted, and proportionality
of regulation). Rather than narrowing the scope of legislation per se (removing things like
biodiversity, soil and landscape from the jurisdiction of the resource management system), the key
focus for policy makers should be who bears the burden of public interest restrictions (eg protected
areas) and the package of tools that is used. For example, there needs to be discussion of financial
assistance (or potentially compensation in some well-defined situations), and the development of
incentives to complement the resource management system and address issues of equity and
hardship. Some mechanisms were described by the biodiversity collaborative group that made
recommendations on the National Policy Statement for Indigenous Biodiversity, including tax
incentives, rates relief, and payments for ecosystem services.

The system needs to generate positive effects

A future system needs to encompass the goal of achieving positive effects on the environment, not
just preventing or mitigating negative ones. This is for several reasons.

First, the natural environment is severely degraded in places, and requires a focus on improvement,
not just maintenance. The resource management system cannot solve such issues by itself (deeper
changes are needed to things like the tax system), but it can help in a variety of ways. For example, it
is possible to smooth the consenting pathway for activities having known environmental benefits, or
to require biodiversity net gains in consenting conditions (which the United Kingdom has
introduced). Narrowing scope to an ‘effects-based’ system (the implication being one that only
manages negative effects) would take away this opportunity. Despite some claims to the contrary,
the RMA is not just about mitigating adverse impacts. Its scope in Part 2, as well as the functions of
councils, includes enhancing and restoring the environment. This should not be lost in a future
system.

Secondly, a proper system of urban planning is about proactively generating positive effects for
communities. This includes bringing nature into cities (one study has even shown that the positive
effects of nature are larger than the negative effects of poverty), providing infrastructure and
services (including nature-based services like wetlands), coordinating public services with land use
change, and shaping places that are inspiring, socially connective and inclusive. Ultimately, a
planning system is about creating happy communities and supporting the agglomeration benefits
that well managed cities can have. Although the RMA is not a strong framework for proactive urban
planning, Parts 2 to 4 of the Act have not prevented it occurring, and policy makers should not
further narrow this aspect of its scope in a fundamental way. More specifically, there are dangers in
removing the ability to impose urban boundaries, which (as long as they are responsive to demand)
are important in managing growth and a sustainable urban form for the benefit of residents and
future generations.

Thirdly, a changing climate requires the proactive pursuit of greater resilience, not just the reduction
of future risk (eg more than just preventing new houses being built in floodplains). This is a complex
area, but one key element will be how the system approaches land use, including potentially
rezoning vulnerable areas, extinguishing existing use rights, and ‘making room for rivers’. Adapting
land use to climate risks will be needed in rural and natural environments as well as cities (eg to
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relocate habitats containing threatened species, or to protect food producing and economic
systems). For example, large parts of the Hauraki Plains will be vulnerable to coastal inundation,
rendering land unusable for agriculture. These are big challenges that need to be front and centre of
a future system for managing land. While in many ways the RMA is not fit for purpose when it comes
to climate change adaptation, its basic scope (in Part 2, the definition of ‘effect’ and regional and
district council functions to control land) encompasses the issue, and should not be lost in an
attempt to define a ‘material’ effect in an unduly narrow way.

Finally, the system arguably has some role to play in strengthening the resilience of the country’s
economy. Our natural and physical resources (including land) require a more strategic approach if our
economy is to thrive and be resilient. There is also a growing need to figure out where infrastructure
like wind farms and solar panels (as well as activities like aquaculture) should and should not go to
ensure economic and social resilience, not just leaving it up to the market to propose locations or
defend existing ones. In these senses, the existing scope of the RMA is arguably too narrow, and
needs to be expanded to include spatial planning.

Concluding comments

Overall, policy makers need to be extremely careful when thinking about narrowing the scope of a
future resource management system. General statements about the RMA doing ‘too much’ and
needing to focus on ‘material’ adverse impacts that affect ‘property’ or a narrowly defined ‘natural
environment’, risk losing sight of the multifaceted and nuanced reasons why a statute like the RMA
has evolved and is needed. Yes, there are some legitimate issues about system scope to fix up or
clarify. In particular, and as explored above, this is where (and the extent to which):

e processes are being misused to stifle trade competition;

o effects arise from people’s perception of the socio-economic characteristics of residents (eg
social housing tenants);

o effects are truly subjective or only affect the person creating them (but not where there are
more nuanced public interest justifications behind them);

o effects are only on councils’ balance sheets (with the important caveat that related issues about
infrastructure funding and financing need to be addressed first);

e issues are managed adequately under other legislation (with the caveat that many other statutes
are not adequate without further reform);

e consents impose requirements for positive effects entirely unrelated to adverse effects (with the
caveat that under the RMA there often are links between these if one looks closely).

Responses to these issues should be targeted, rather than creating a fundamentally narrower
definition of ‘effect’ or ‘environment’ or cutting down on the functions articulated in sections 30 and
31 of the Act. Controls can be proportionate while not being excluded from consideration of the
legislation entirely.

The RMA is not fit for purpose in many ways. But policy makers should not rush to constrain its scope
in drastic ways when the most significant issues lie elsewhere. The biggest concerns about the RMA
are often more about three other things: its purpose and principles (the balance of criteria that guide
decisions), process (how long and costly approvals are) and legislative design (whether something
should be managed under the RMA or another statute). Process, and the cost and time that come
with it, will be particularly important to fix, which is a point that has been quite rightly emphasised
by the government. These issues are the subject of future papers we are producing on reform of the
RMA as part of this project.
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1. Introduction — the question of scope

1.1 Context

The Environmental Defence Society (EDS) is looking at what the core of a future resource
management system — a replacement for the Resource Management Act 1991 (RMA) — should look
like. The context is that the government, in ‘phase 3’ of its resource management reforms, is wanting
to replace the RMA with two statutes based on the enjoyment of property rights. It has established
ten high level principles to guide this reform.*

EDS is producing a series of think pieces that aim to assist policy makers by exploring the three
conceptual questions at the heart of any fundamental reform effort: what, why and how.

e What is the resource management system (its proper scope)?

e Why does this system manage resources/the environment (what outcomes should it be seeking
to achieve)?

e How (and therefore when, by whom) should decisions be made?

In this paper, we are looking at the first question — that of scope. Ministers have said that the RMA’s
scope is too broad and should narrowed.

1.2 What does scope mean?

The most fundamental question (and the first of the government’s ten design principles) is what a
future system’s ‘scope’ should be. Policy makers will need to be very clear on what they are talking
about when they use this word. It has three quite different meanings, and the government has
tended to use these interchangeably, which could lead to people talking at cross-purposes.®

1. What is the proper scope of public intervention?

This invites us to consider what human activities should lie purely in the realm of free markets
and private choice, where intervention by government, councils or other public body has no
place and is ‘overreach’.

2. What is the proper scope of regulatory tools?

Regulatory tools are those that can be enforced (ultimately) through coercion. It is often what
people mean when they talk about the scope of the RMA (which is often assumed to be a purely
regulatory statute based on rules and resource consents).® The question is whether non-
regulatory forms of intervention (eg education campaigns, voluntary covenants, or economic
incentives) may be more effective in achieving public policy outcomes. For some, such choices
might be influenced not just by the effectiveness and efficiency of different tools, but also by a
desire not to erode property rights. But this is quite different to saying something should be
beyond the scope of any intervention.

3. What is the proper scope of the RMA (as opposed to other statutes)?
This is not a question about system scope per se, but rather one of legislative design.

Interventions may well be legitimate and necessary, but might be better framed under legislation
other than the RMA. There are many reasons why this may be desirable (eg statutes might use
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different tools, have different purposes, or be focused on a specific issue). However, casting some
things (eg biodiversity or landscape) out of an Act like the RMA and into another one can create
difficult interfaces and result in things falling between the cracks. It should only be contemplated
if there is a clear and compelling rationale to do so.

Changing the ‘scope’ of the system should also not be treated as the solution to issues that are not
really about scope at all. For example, Ministers have expressed frustration that the RMA allows too
many people to participate ‘vexatiously’ in consenting processes.” But is that really about scope? It is
entirely possible to have a system where controls are still within the jurisdiction of legislation, but
where some forms of undesirable participation (and therefore the cost or time they bring with them)
is constrained.

e There are three distinct meanings of ‘scope’ that should not be confused:
Key points the scope of public intervention, the scope of regulatory tools, and the
scope of the RMA (being one statute among many). Policy makers should
be clear on what kind of scope they are dealing with.

1.3 The current scope of the RMA

To get a sense of what might be done differently (and whether changes to scope are needed at all), it
is useful to set out briefly what the scope of the RMA is. This is mainly defined by three sets of
provisions which outline when the Act can (and cannot) restrict people doing things.

Part 3 (notably sections 9 to 18) of the Act is key. This provides the legal basis for restricting what
people can do when interacting with natural and physical resources:®

e The ‘use’ of land

e The subdivision of land

e Discharging ‘contaminants’ into land, air or water (contaminants being broadly defined)®

e Dumping or incinerating waste at sea

e Dumping/storing radioactive waste at sea

e Any ‘activity’ in, on, under or over the coastal marine area (or ‘in relation to’ its natural and physical
resources)

e With respect to the bed of lakes and rivers: disturbing, building/using structures, depositing substances,
introducing/removing/disturbing plants and animals or their habitat, reclaiming, draining,
entering/passing across

e  With respect to water (and its energy/heat): taking, using, damming, diverting (with some exceptions)*®

e Creating unreasonable noise.

All this creates the basic jurisdiction for Ministers and councils to impose more targeted controls in
lower-level instruments, like national environmental standards (NESs) and regional/district plans.?
But, at least for councils, jurisdiction is not open-ended. Part 4 of the Act outlines the functions,
powers and duties of Ministers and councils, with sections 30-31 outlining the reasons for which
councils can impose the kinds of restrictions allowed in Part 3.1% In particular, regional councils can
regulate natural and physical resources (including the use of land) for the purposes of:

e Achieving the integrated management of natural and physical resources
e  Conserving soil

e Maintaining and enhancing the quality of water and its ecosystems

e Maintaining the quantity of water
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e Avoiding and mitigating natural hazards

e Identifying and monitoring contaminated land

e  Controlling land in the coastal marine area

e Controlling occupation, extraction and emission of noise in the coastal marine area

e Controlling the taking, using, damming and diverting water (coastal water and freshwater)

e  Controlling discharge of contaminants

e Controlling dumping at sea

e Controlling the taking of geothermal energy

e  Providing for sufficient development capacity

e Maintaining indigenous biodiversity

e Allocating the taking of water/energy, the assimilative capacity of water/air, and the occupation of coastal
space if appropriate

e The strategic integration of infrastructure with land use

Territorial authorities (district and city councils) are responsible for regulating land and subdivision
for the following purposes (some of which overlap with regional council functions):

e Achieving the integrated management of the effects of the use, development, or protection of land and
associated natural and physical resources

e  Providing for sufficient development capacity

e Avoiding and mitigating natural hazards

e Preventing and mitigating any adverse effects of contaminated land

e Maintaining indigenous biodiversity

e Mitigating the effects of noise (except in the coastal marine area)

e Controlling activities on the surface of rivers and lakes

Some functions in Part 4 are very broadly worded (eg the integrated management of land/natural
and physical resources), especially when it comes to territorial authority powers to control land.

Part 2 of the RMA is also important for defining its scope. It outlines the purpose and principles of
the Act, under the umbrella concept of ‘sustainable management’. Anything beyond the aims of Part
2 is, in theory, not able to be controlled under the RMA. That is made clear in section 18A, which says
that plans and policy statements can include “only those matters relevant to the purpose of this Act”
and in section 104, where resource consent decisions are expressly subject to Part 2. The core of Part
2 is about managing ‘effects’ on the ‘environment’. These terms are notable for their breadth.

environment includes—

(a) ecosystems and their constituent parts, including people and communities; and

(b) all natural and physical resources; and

(c) amenity values; and

(d) the social, economic, aesthetic, and cultural conditions which affect the matters stated in paragraphs (a) to
(c) or which are affected by those matters

natural and physical resources includes land, water, air, soil, minerals, and energy, all forms of plants and
animals (whether native to New Zealand or introduced), and all structures

land (a) includes land covered by water and the airspace above land...

... effect includes—

(a) any positive or adverse effect; and

(b) any temporary or permanent effect; and

(c) any past, present, or future effect; and

(d) any cumulative effect which arises over time or in combination with other effects—
regardless of the scale, intensity, duration, or frequency of the effect, and also includes—
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(e) any potential effect of high probability; and
(f) any potential effect of low probability which has a high potential impact.

(Note also that an effect on the ‘environment’ encompasses an activity that is “noxious, dangerous, offensive
or objectionable”, if it is of sufficient ‘extent’.)**

Overall, Parts 2 to 4 of the RMA provide a relatively broad (although not unlimited) scope for
regulatory controls. This does not mean that the Act actually allows any regulation irrespective of its
costs, only that the merits of regulation can be considered via the Act’s various processes through a
complex mix of independent and accountable institutions.

The RMA’s scope is also limited by more targeted provisions and case law. Some of these reflect the
fact that controls are imposed under other statutes which should not be duplicated (eg the
management of fish stocks, genetically modified organisms, building safety, waste reduction, and the
quality of food).'® Other provisions carve out outcomes that would otherwise fall within the RMA'’s
scope but are not legitimate effects for the RMA be managing (eg trade competition).

e The current scope of the RMA, outlined by Parts 2 to 4 of the Act, is
Key points relatively wide owing to its definitions of ‘effect’ and ‘environment’ and
the breadth of territorial authority functions with respect to land.

1.4 The government’s proposals for change

Is the scope of the RMA outlined above too broad? “What should resource management do? And
where did the RMA go wrong?”!® The government believes the system should be narrowed to go
‘back to basics’ and focus on effects that are ‘material’. For example, Ministers have said the
following (our emphases).’”

The scope of the RMA has expanded to cover virtually any aspect of land use. What are deemed
“effects” has allowed too many objectors to frustrate and delay development... We want a system
focused on material effects and not used for other purposes.

Rules should only restrict activity with material spillover effects on other people’s enjoyment of their
own property, or on the property rights of the wider natural environment that sustains us.

The resource management system should protect the natural environment and provide property
owners with assurance against unreasonable activities next door... where an activity is harming
others, the resource management system should step in to protect property owners’ rights...

Decisions should not shelter businesses from competitors, allow councils to restrict land use to
manage financial pressures from infrastructure, or require developers and infrastructure providers to
“gold plate” projects. Infrastructure asset owners should not be able to use the system to refuse
connections or object to development on the grounds that new residents might want to use an
existing road.

The resource management system should not attempt to specify or direct development outcomes that
are better determined by landowners and developers themselves in response to demand.

Councils should not be able to use resource management to require balconies and private open
spaces for houses, dictate the colour of houses, apply blanket “special character” protection in urban
areas, regulate internal aspects of buildings, or manage greenhouse gas emissions, among other
things.
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The RMA integrates land use planning and the management of loosely defined environmental effects
and then tasks plans and consents with responsibility for social, economic, and cultural outcomes
that the system is poorly placed to manage.

Subsequent policy work will explore the full set of issues that might be better addressed outside the
resource management system, and the tools needed to manage them. It will also clarify how
regulation to protect important aspects of the environment such as outstanding natural landscapes
and significant natural areas can be developed in a way that respects private property rights.
Greenhouse gas emissions are already managed by other policy interventions.!®

Many of these highlighted terms leave room for debate. For example, what is ‘material’? Below, we
explore the basic rationales for having a resource management system and therefore where its
boundaries might be sensibly drawn in the future.

2. Why do we have a resource management system?

2.1 The common law is deficient

Why did sophisticated statutes for environmental protection and town and country planning (like the
RMA) develop over the course of the 20" century? The main reason was serious shortcomings in the
common law which, despite its flexibility and dynamism, failed to reflect the public interest in a
healthy environment or provide efficient mechanisms for dispute resolution in increasingly
congested cities.

More specifically, common law causes of action in tort (like private nuisance and trespass)®® based on
property were, and still are, not well-positioned to address the collective action problems that arise
from managing natural and physical resources.?’ Some people (including some active in the current
reform process) have previously suggested a much larger role for the ‘tried and tested’ common law
in a future system, on the basis that its focus is on the protection of people’s rights.?! It is therefore
worth pointing out why that would be a retrograde step.

e The common law is reactive to harm once it occurs, rather than putting in place measures to
prevent or manage it. Adverse impacts on the environment, including on private property,
cannot always be remedied (or compensated for by quantifiable damages). Harm may even be
irreversible, and priceless. People can only sue when actionable harm has happened and it is too
late.

e It lacks the tools to reduce conflict between rights-holders in advance, creating a system that
may actually be more litigious than it needs to be. For example, the common law cannot prevent
reverse sensitivity effects, such as where a housing development that chooses to locate next to a
chicken farm may create legal vulnerability (in nuisance) for the farm’s operations.?

e Itrelies on there being clear rights to defend in the first place (often property rights) and specific
legal causes of action (which generally require an actionable harm to an identifiable
person/property,?® and causation). This can be hard to establish, especially where there are
diffuse and cumulative impacts that only become apparent much later in time (which have been
stumbling blocks in recent cases seeking to use tort law to sue greenhouse gas emitters).?

e The common law relies on people having the will to litigate where environmental outcomes are
at stake. People may not care enough about inter-generational implications to pursue expensive
and risky legal action in the present, and they may even consent or welcome harm if they are
compensated financially for it.
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e It relies on people having the resources to take legal action to defend their rights. This risks
unjust outcomes given the power imbalances that are common between wealthy polluters and
those affected by their actions. A right is not really a right if it cannot be defended.

e |t may lack certainty of outcome (compared to clear rules in plans) where evidence or the law is
contested, creating risks for litigants. For example, a nuisance action relies on there being an
‘unreasonable’ use of land, which may be a fuzzy concept in an age of novel activities.

e Itis not particularly transparent or democratic, given that the common law is not readily
accessible to non-lawyers in the same way as public-facing legislation or rules in plans (which are
developed through participatory processes).

e The common law evolves in response to individual test cases (more so than legislation). This
means that any given case lacks the bigger picture view and may not deal with cumulative
effects. Environmental problems require a coordinated and systemic response across much larger
scales, but it is harder to mobilise all relevant litigants than it is to create a plan dealing with an
issue (and doing so would place a significant burden on the courts).

e |t does not consider the public interest in environmental outcomes beyond just those
represented by private litigants (who are generally free to negotiate or settle). Public interest
litigants may frequently lack standing.

e |t has not traditionally recognised the ancestral relationship between Maori and their whenua
and moana, although that may be changing with increased recognition of tikanga, whakapapa
and whanaungatanga.?®

e It has not generally involved decision-makers that are subject matter experts on complex
environmental problems, only ones focused on boundary impacts.

e |t operates in a way where outcomes, and their implications for environmental wellbeing, are not
easily monitored. Common law remedies, such as damages or injunctions, may not be
consistently applied or adequately enforced.

e tis typically focused on more immediate, localised issues, making them ill-suited to addressing
the scale and timeframes of national or global environmental problems.

Because of all this, resource management legislation like the RMA has evolved to fill the gaps. And
although common law actions are still available:®

many litigants prefer to seek remedies by application to the Environment Court — a main reason
being the prospect of less cost and delay, by contrast with a comparatively drawn out civil action
incorporating formal steps of discovery, administration of interrogatories and the like.

This should be borne in mind when contemplating a narrower scope for the system, especially one in
which heavy reliance is instead placed on the defence of property rights through mechanisms like
trespass or nuisance. The common law has, indeed, been tried and tested. But it has been found
wanting.

Key points e The common law is deficient when it comes to the efficient and effective
management of the natural environment and land use.

2.2 Four kinds of rationale for legislative intervention

It is one thing to say that the common law is deficient, but harder to sketch out what the specific
boundaries of the system that supplements the common law should be. Policy makers need to
recognise that the system intervenes for four quite different reasons, even though these are
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currently contained within the single concept of ‘sustainable management’ under the RMA. These
are:

e Managing ‘common pool’ resources

e Managing the impacts of activities on other people and their rights

e Managing adverse effects on the ‘environment’ more broadly (including land)

e Creating positive effects (including restoration, resilience and good urban planning).

We consider these in the remainder of this paper. But note that the rationale for environmental
management from te ao Maori perspectives is more holistic, making such distinctions artificial. The
categories are simply a useful analytical structure for approaching questions of scope, not something
that should be used to create separate frameworks. For example, in te ao Maori there are no sharp
lines between ‘common’ and ‘private’ resources or the rights of ‘people’ and ‘nature’ (which is
intertwined with ancestral relationships between te tangata and te taiao). For Maori, when it comes
to scope, there is also Te Tiriti o Waitangi and the protections afforded to Maori under it to consider.
It therefore matters who is making the intervention (to retain the mana of mana whenua), not just
whether the rationale for intervening is justified — raising questions about the place of Maori at the
decision-making table and thus broader institutional arrangements. As James Whetu explains:?’

Maori hold a deep interconnected view of the natural world through whakapapa and
whanaungatanga. This worldview is based on the principle that everything in the environment (land,
sea, rivers, forests, and natural resources) is interconnected and should be treated as so. Humans,
animals, plants, and natural elements all share a kinship, and their well-being is linked to the well-
being of the environment.

Kaitiakitanga recognises the connection of whakapapa and whanaungatanga (unique relationship) to
our environment. As kaitiaki, Maori have a role and responsibility to care for and protect the
relationship and those natural resources within their environment. This role, and its responsibilities, is
not just practical but also spiritual because encompasses both tapu and mauri, and many of Aotearoa
New Zealand’s natural features, such as maunga/mountains, awa/rivers, ngahere/forests, and other
landscapes are imbued with significance and are treated so accordingly. The relationship with the
environment is not just one of resource use, but also of care and reverence (tapu and mauri).

e Itis useful to recognise four key rationales for the system to intervene:
managing the commons; managing impacts of people on each other;

Key points managing impacts on the broader environment; and creating positive
effects.

e Inte ao Maori, there can be no hard and fast distinctions made, and a
future system will need to be sensitive to this holistic approach.

3. ‘Common pool’ resources need to be managed

“Ruin is the destination toward which all men rush, each pursuing his own best interest in a society
that believes in the freedom of the commons.”®

3.1 Introduction

Both Maori and Western worldviews encompass a fundamental idea that the ‘commons’ needs to be
managed or else it risks being degraded. This refers to aspects of the environment that do not have
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clear property rights in them. In New Zealand, they include freshwater, the heat/energy surrounding
geothermal water, the coastal marine area, molecules in the air, and the climate.?® Note the term
‘commons’ is used to refer to aspects of the environment lacking clear property rights at the moment
and should not detract from iwi rights and interests (eg in freshwater and in the coastal marine area).
Nor should the term ‘resource’ be taken to accept an anthropocentric view of the world (it is both
legitimate and desirable to see aspects of the environment as their own ‘being’ and not just things to
be used).® It is simply useful shorthand to distinguish aspects of the natural environment in which
there are not property rights from those in which there are (notably land). We use it with such
caveats.

There are two distinct reasons justifying management of the commons. The first is to prevent or
manage human activities having adverse effects (eg diffuse runoff of nutrients to rivers and lakes).
Here, public intervention avoids what would otherwise be Garrett Hardin’s famous ‘tragedy of the
commons’.3! There is ample historical evidence in New Zealand and elsewhere that uncontrolled (or
under-controlled) use of the commons for consumptive uses generally results in the depletion or
degradation of the resource, and poor outcomes for both people and the natural world.3? The
phenomenon can be seen in the recent report on the Ashburton Lakes and broader freshwater
decline in Canterbury.®® Indeed, many of the poor statistics in environmental reporting reflect
systemic failures to protect the commons, be it freshwater quality, kai moana, or a warming
climate.

The second reason to manage the commons is to allocate (or reallocate) clear rights to use such
resources where they have potential to be scarce. It is about who gets rights and who does not, in
situations where not everyone can be rightsholders. Scarcity can be caused by natural constraints (a
resource physically running out) or by regulatory limits designed to protect the commons from
overuse. The resource management system here is a proxy for the freely tradeable private property
rights that exist in other resources like land.

These two rationales already form much of the RMA’s jurisdiction described earlier, notably with
respect to regional council functions under section 30 of the Act. They focus on controlling pollution
to receiving environments that no one owns (and therefore no one is incentivised or able to defend)
and distributing rights to take or use these resources.®

Our contention is that the basic scope of the RMA is already fit for purpose on this front, and should
not be narrowed. This appears to align with the government’s intention. The key questions are,
instead, about (1) which tools the system should use to protect and allocate rights to the commons
(eg through regulation or economic instruments), (2) the criteria/purpose under which decisions
about them are made (eg Part 2 and hierarchical concepts like te Mana o te Wai or allocative
efficiency), and (3) who gets to make such decisions (eg councils, courts, tangata whenua or other
bodies). That said, four key questions of scope exist and will need careful consideration. We explore
these in the following sections.

e Core to a future system will be the need to (1) protect common pool
Key points resources from harm and (2) to provide a mechanism for allocating rights
to use them in cases of scarcity.
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3.2 What does the ‘commons’ actually include (and therefore justify
public control over)?

Various commentators have emphasised that common pool resources require clearly defined
boundaries for effective management.3® But the distinction between commons and private property
is not always straightforward. One can ask, for example, whether elements having a degree of public
interest like landscapes/natural features, built heritage/character and indigenous flora and fauna
should also be regarded as part of the commons if they are located on privately owned land. We look
at this further below when we explore the ‘environment’ as being something that cannot always
easily be pigeon-holed.?’

3.3 To what extent should the system be responsible for allocating (or
reallocating) rights to use the commons?

In theory, the allocation of much of the commons is firmly within the scope of the RMA (it is a
function of regional councils). However, in practice, most allocative choices are determined by who
happens to apply for a consent first (eg to take water from a stream or to occupy the seabed). This
approach, born in a time when resources were less scarce, may have led to a belief that the system
should continue to be a largely passive bystander. It is also arguably consistent with the (partly)
neoliberal origins of the RMA itself, which some saw as being about managing adverse effects and
not deciding which uses or users would be ‘best’ for the country. It has led to allocation that is
economically inefficient (eg water does not go to its most valued use), inequitable (eg new entrants,
including owners of Maori land, are excluded from getting water rights), and bad for the environment
(eg where marine aquaculture rights have been granted, and extended, in locations that are no
longer suitable).3® At the same time, the Act allows much more interventionist and structured
approaches to allocation like attribute weighted tendering (eg for coastal occupation or other coastal
resources) or the zoning of marine/freshwater space for particular activities or uses. Some of these
methods have been used in some places, but practice is inconsistent around the country.

This longstanding philosophical tension between the proper role of market and regulation (and
planners/experts) in allocating the commons has never really been resolved. Is it the resource
management system'’s job or not? Policy makers will need to decide. In doing so they will need to
address Maori rights and interests in freshwater.

Increasing competition/conflict between publicly important uses of the commons suggests to us that
strategic planning is needed for allocation, not just a first in time or market-based approach that
relies on choices made outside the system. For example, there is considerable competition for the
same marine space in some parts of the country, such as between offshore wind farms and iron sand
mining off the Taranaki coast.*® There are some publicly important users of water, such as hydro-
electric generators, who require long-term certainty. Recognising an allocative role for the system
would not preclude the use of market tools in allocating rights more efficiently (eg through tradeable
permits). But it would ensure that their use was carefully framed by a system that maintained
oversight and sought outcomes beyond those driven solely by market forces.

3.4 In what circumstances should the system lose the jurisdiction to
protect common pool resources?

When someone is allocated rights to use it, the commons does not necessarily stay common. Various
rights and interests are conferred over it, to the exclusion of others. Some of these amount to
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‘property’ rights when resources can be reduced to possession. For example, water can be bottled
and sold for a profit, and once bottled the RMA has no jurisdiction over where it goes. But there are
other kinds of legal rights which do not amount to ownership (eg customary marine title or a
resource consent to build a jetty or use water for hydro-electric generation).** Going even further,
what some people might refer to as ‘rights’ are better described only as ‘expectations’ for the future,
such as:

e where permission for afforestation (replanting commercial forests) might be assumed to also
mean permission to clearfell those trees 30 years later despite having inevitable impacts on
water quality;

e where aright to take water for irrigation has been assumed by the market to be tied to the
land (eg a dairy farm), and therefore priced into land values, on the expectation it will be
renewed.*

The nature of all these rights is an important question. At what point should resources no longer be
treated as being part of the ‘commons’®® and therefore beyond the jurisdiction of regulators?

If the purpose of regulation is to reallocate a right from one user to another, this is generally (and
quite rightly) regarded as a derogation of grant. The system should not intervene unless there is an
exceptional reason and compensation (as occurs in cases of compulsory acquisition). Security of
tenure is important for things like water and coastal occupation rights, even though consented rights
do not amount to property per se. There is already strong case law about ‘non-derogation’ under the
RMA.

But the system must retain some scope if the purpose is to protect the resource itself, even if this
would erode private rights. After all, circumstances can change markedly over the life of a consent,
and are likely to do so even more in a changing climate. We have seen this with aquaculture in the
Marlborough Sounds, where long-term consented rights have been linked to particular sites that are
increasingly unsuitable from both an industry and environmental perspective because of pollution
and warming seas. Permission to plant a pine forest should not necessarily confer a right to harvest it
in a particular way years later (eg through clearfell).

The RMA recognises this to some extent already, in that it gives councils the ability (although not
duty) to review consent conditions in some situations. But it does not allow consents to be cancelled
or frustrated even where rights are creating significant adverse impacts on the environment. This has
been especially problematic for the environment in the case of farms around the ecologically
sensitive Ashburton Lakes, where there now has to be reliance on voluntary measures from farmers
because the council lacks powers to pare back consented rights.** Effectively, the commons lies
beyond the scope of the system already, and its scope needs to be expanded to address the issue.
The now repealed Natural and Built Environment Act 2023 (NBA) provides a useful model for how
that might be done (where rights can be cancelled where they breach limits).

There are more challenging situations. For example, once water is stored and contained in private
infrastructure on farmland, should a council be able to prevent the pollution of that resource? And
should a landowner have complete freedom to decide how water is used once it is taken or stored
(eg for irrigation, bottling or even selling to someone else if they no longer need it)?* The Supreme
Court has recently confirmed that the purpose for which water is used can be controlled under the
RMA quite separately from the question of whether water can be taken.*® But some have suggested
that once a take is authorised, any use of that water should be up to the landowner.#’
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Policy makers will need to think carefully about the risks in leaving this entirely to private choice. In
the past, water storage has been used not just to increase security of supply for an existing activity,
but also to enable additional intensification and expansion of land uses (and pollution) through more
irrigation.* If a change in use might be damaging to the environment, it should be within the scope
of the system to restrict it.

e A key rationale for public intervention is the protection and allocation of
common pool resources like freshwater and the coastal environment. This
needs to remain at the heart of a future system.

Key points e There are three key questions of scope: what exactly is regarded as the

commons (notably biodiversity); the role of the system versus the market

in allocating common pool resources; and the circumstances where the
system loses some jurisdiction to manage such resources (where private
rights are conferred).

4. Negative impacts on people and their rights need to
be addressed

4.1 Introduction

Not all resources are part of the commons. In particular, land generally has ‘property’ or ‘ownership’
rights of some sort.* So does the system have a further role to play if the commons is not involved?
If so, why?

One rationale is because restrictions are needed to address harm that one person’s activities can
cause to others. This is recognised already in many of the restrictions in Part 3 of the RMA. For
example, it can be seen in the ability of councils to regulate discharges to air, noise, odour, traffic
movements and other aspects of ‘amenity’ (eg blocking sunlight, reflected light etc). Such controls
are particularly important in the urban context, where people live in close proximity, and their
activities can affect others directly. It is a key reason why planning systems developed to supplement
the law of nuisance.*

Ministers have recognised a lot of these effects as the bread and butter of legislation: for example,
“height limits and setback rules will continue to protect existing homes from inappropriate
developments next door. That is the core business of any planning system.”>? We agree. In fact, the
rationale is often about mediating between the equally valid but conflicting property rights/interests
of different people. For example, the ‘right’ to build close to a boundary undermines the ‘right’ of a
neighbour to sunlight or privacy; and the right of a farmer to continue to farm (with all its attendant
noise, smell and other externalities) affects the right of a new residential neighbour to peaceful
enjoyment.>?

Here, a system of regulation is not really restricting or eroding property rights at all, but rather
defining the boundaries of what different people’s property rights are in the first place (and
minimising conflicts between them). In this sense, the RMA is actually about recognising and
defending property rights. Indeed, a landowner may actually “be able to obtain greater rights under

the RMA than available under the common law”.>3
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A new system based on the enjoyment of property rights would not have any obvious difference in
scope to the RMA on this front, unless it allowed one person (eg a developer) to have greater
enjoyment than another (eg a neighbour). Any system with a pared back scope (eg one based purely
on negotiation between rights holders, with no regulators in sight) would still require the clear
articulation of what those rights are in the first place. Rights would not be clear (or would be much
harder to figure out) without a planning framework, since other rights-based concepts like nuisance
rely on interpretation of what is reasonable (see earlier).>*

A well-functioning city (or, for that matter, countryside) also depends on much more than the
defence of property rights from harm. The idea that ‘material’ effects are really about those that are
felt by property owners has been a persistent idea in statements from Ministers in phase 3 reforms,
but not all rights and interests worthy of legal protection can be characterised as property. For
example, people also have rights to bodily autonomy and health and safety. Air pollution, odour,
noise and vibration do not just affect people who hold ‘property’. They also impact those working,
visiting or travelling in an area.> Indeed, some effects may actually affect property owners less, if like
most landlords they are not physically present on or near the land. The health impacts of various
polluting activities are already inequitably distributed across society, and a narrow property-based
system would leave vulnerable a vast group who cannot, or choose not, to own land. This is partly
why there are broad powers for territorial authorities to manage land under sections 9 and 31 of the
RMA, and broad definitions of ‘effect’ on the ‘environment’. Planning legislation needs to deal with
an eclectic range of effects arising from land use that are not always easy to codify exhaustively.

A spotlight on Maori interests

Maori hold many rights and interests that are not property-based ones. For example, adverse effects
on wahi tapu may not always fit easily within the Western concept of property. James Whetu
explains that:>®

Narrowing the scope of New Zealand’s resource management system to focus solely on managing
actual effects on the environment would have significant consequences for Maori. It risks undermining
Maori cultural values, rights under Te Tiriti o Waitangi, the exercise of kaitiakitanga, and ability to
participate fully in decisions that determine effects and management on taonga, waahi tapu/tupuna,
and overall, te taiao (the environment)...

[one concern] is that there will be difficulty in protecting sites and areas of significance and
importance to Maori [including] archaeological sites. [This is because] a large number of waahi tapu
and taonga for Maori are not located on whenua Maori (land owned by Maori).

More broadly, kaitiakitanga is a right as well as a responsibility. The RMA defines it as the "exercise of
guardianship by the tangata whenua of an area in accordance with tikanga Maori in relation to
natural and physical resources”. But it is not constrained to Maori owned land and cannot be
described as a property right.

There are other impacts on Maori that do not fit into the property rights paradigm. For example, one
potential impact of urban growth is displacement of Maori from small peri-urban communities as
cities expand or are upzoned (because houses become unaffordable). These are negative impacts
that are important to consider (they involve cultural ties to the land) but are far from the Western
notion of property rights.
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e Asecond key rationale for public intervention is to manage the negative
impacts people can have on each other and their rights.

e Alot of this is about protecting (and defining) people’s property rights,

Key points but it also extends to the management of impacts on a wider range of

rights and interests. Notable are impacts on Maori rights/interests and

people’s health (eg from air quality and other contaminants) and

wellbeing.

When thinking about impacts that people can have on each other, there are nevertheless some
matters of scope that warrant reconsideration. After all, the RMA confers powers to control land use
to deal with very broadly defined ‘effects’ on a very broadly defined ‘environment’. Some
commentators have pointed to, for example, excessive controls on house extensions, the
construction of residential decks, minimum apartment sizes, protections for heritage buildings,
mandatory provision of balconies, and inappropriately strict urban limits.>” Much comes down to a
difficult judgement about what comprises ‘material’ harm.

4.2 What if controls have an improper purpose?

Some effects arising from the use of land are real but should not be controlled. Essentially, this is
where the power to regulate what happens on land is being misused to support an undesirable
outcome or one that is not for a ‘resource management purpose’.>® We have identified the following
five categories, although note that some of these will need to be approached with caution and
nuance (as explained).

Where land use controls are used to weaken trade competition

Anti-competitive behaviour is a rational response to a market economy, but it is detrimental to
consumers. This is the reason we have legislation and institutions, in the form of the Commerce Act
and Commerce Commission, addressing monopolies and predatory pricing.>® Yet some businesses
(eg supermarkets and other retailers) have sought to use the RMA’s zoning and consenting processes
to prevent competitors setting up in the neighbourhood. This is an improper use of the system, and
has plagued planning laws for decades. Seldom does this take the form of direct argument about the
impacts of competition on businesses. More common is for trade competitors to get involved in
submission and hearings processes for publicly notified consents, and then object on other grounds,
or to simply seek to delay through litigation. Ministers have used such concerns as a reason to
support reduced system scope based on ‘material’ effects.

But is this a legislative problem? The RMA already restricts trade competition arguments. For the last
15 years it has also restricted the standing of trade competitors to make submissions, appeal or join
proceedings, and piggyback on ‘surrogates’ by paying them to make arguments on their behalf.®
Competitors are not excluded from processes per se, but they can engage only to the extent they are
directly affected (a constraint that does not exist for other submitters where consents are publicly
notified) and where they are not advancing trade competition arguments. Declarations can be
sought to this effect. Breaching the law attracts significant risks in the form of costs and damages.
Decision-makers are also, for the most part, very aware of ulterior motives in consenting processes
(it is not a new issue), and they have not been shy about striking out proceedings or submissions
where they are an abuse of process. For example, the High Court has struck out arguments by trade
competitors because of a ‘pattern of behaviour’ suggesting this was their true motivation.®!
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A spotlight on McDonald’s

Recently, some expressed concern that a proposed McDonald’s in Wanaka was declined consent by
commissioners partly because other businesses in the area feared the fast-food giant would undercut
their bottom line.®? It was said that “the opinions of lobby groups, busybodies, and would-be
competitors shouldn’t come into it”® and a system emphasising property rights is therefore long
overdue.

But the reality of that decision was quite different. While many people made submissions covering
various topics (some of questionable merit and beyond the scope of the RMA, which were
disregarded), the determining factor in the decision was simple and clear. There were impacts on an
outstanding natural feature that were more than minor and contrary to the relevant plan’s policies.%
Trade competition played no part in the decision. The commissioners noted that no submissions
were vexatious or frivolous, and they were quite prepared to address them if they were.®

Keep in mind also that a very small proportion of resource consents are publicly notified, meaning
that trade competitors are prevented from engaging in most proposals unless they are identified as
being directly affected.®® If they are directly affected (eg from noise or traffic), it would be just as
improper to disregard such effects simply because they have the status of a competing business. And
when it comes to broader plan-making processes, it would be unjust and unworkable to exclude all
businesses — who are by definition engaged in competitive trade — from making submissions about
the shape of their communities and the effects that land use gives rise to. For example, permitting
excessive big box development in suburban areas can have very real impacts on the social vibrancy of
a central business district, which is more than just a place of commerce.®” Trade competitors, as long
as they are not advancing arguments about trade competition, have actually led to better decisions
in some cases.% Even in 1999:%°

Consent authorities [were] well aware of trade competitors' abuse of the process, and the
Environment Court... very experienced in dealing with such matters... [it] should have the chance to
hear the genuine resource management issues debated and to determine the motivations of trade
competitors implicitly during the course of the proceedings and then award costs as necessary.

To the extent evidence shows that trade competitors are still improperly engaging in planning and
consenting decisions (something that has not yet been established), a future system will require
stronger oversight of the existing law (striking out of submissions that amount to an abuse of
process), not a more constrained scope (eg one based only on biophysical effects on things like
water, air or noise). Concerns about trade competition should not be used as a reason to throw the
baby out with the bathwater and reduce the scope of the system to one that only deals with ‘directly
affected’ persons (eg neighbours). Doing that would prevent people raising genuine environmental
concerns.

e The scope of effects on the environment should not include effects on
trade competition. The RMA already provides provisions to this effect.

e More evidence is needed to understand the extent to which trade

Key points competitors are misusing the RMA, despite these provisions.

e If thereis a problem, better oversight of the current law is needed rather
than narrowing its scope, as this would raise natural justice concerns and
exclude legitimate effects on people and the environment.
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Where land use controls are used to exclude people from communities

No one, whether a property owner or not, should have a right to prevent people from living in a
place based on their personal characteristics. This has been an issue under the RMA for many years.
For example, publicly notified consent applications for social housing projects often attract a
disproportionate number of submissions from nearby residents seeking to prevent such
developments. As with trade competition arguments, it can be difficult to draw a hard boundary here
between legitimate and illegitimate effects, and between different motivations (submissions
invariably state that they do not oppose social housing, only effects like shading, amenity, density of
housing, and infrastructure pressure).”

A sensible solution can be found the NBA, which required decision-makers to disregard effects, and
therefore submissions, arising only from the social/economic characteristics of residents (eg
disability or status as beneficiaries or renters).”* A similar approach to that applied to trade
competition (Part 11A of the RMA, which provides for declarations and costs awards) could also be
explored to further reduce scope. Anti-social behaviour may well be an issue in some places, but it
needs to be addressed by targeted means focused on actual behaviour (eg from Kainga Ora as
landlord, police or wraparound social services as needed), not harmful and misleading stereotypes
that effectively regulate for non-inclusive communities.

e The scope of effects on the environment should not include those arising
from the socio-economic or other status of people wishing to live in a

Key points community (eg in social housing).

e The NBA provided a good starting point for how scope could be
constrained to address this.

Where the power to ration land at the urban fringe is used as a way to control
the fiscal impacts of council infrastructure provision

The RMA has, in practice, allowed councils to prevent the rezoning of land (eg from rural to
residential) because they cannot (or will not) fund the public infrastructure needed to service it.
Residential land is not particularly useful unless there are pipes to deliver water, or roads to get
people to their front door.

This has been an issue in fast-growing areas like Auckland, where land supply has been constrained
because of underlying infrastructure affordability issues.”? Ministers have thus said that the RMA
should not “allow councils to restrict land use to manage financial pressures from infrastructure”. On
the face of it, that makes a lot of sense.

However, while the fiscal capacity of councils is not a valid type of effect under the RMA, it is a
symptom of very real shortcomings in separate infrastructure funding and financing settings. The
tools under the Local Government Act and Land Transport Management Act provide complex
constraints and incentives in cases of high urban growth (as explained at length by the Productivity
Commission and others).”® For example, some have pointed to the mismatch between the heavy
burden of infrastructure funding that falls on councils and the benefit (through increased economic
activity) that largely goes to central government, meaning ratepayers might be less willing to pay.”

In some cases, historical infrastructure deficits are now having to be remedied through upgrades that
are not affordable for ratepayers (or because of debt constraints). This can be exacerbated where
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councils are very small (few ratepayers or limited borrowing capacity) and have many other
expensive responsibilities. For example, in South Wairarapa the district council has been forced to
stop new connections to the wastewater network from residential development in Greytown and
Martinborough because treatment facilities have reached capacity.”

These issues will need to be fixed before there is an explicit restriction on using the RMA to ‘ration’
land by councils. The alternative is that land will be rezoned (or earmarked for future development)
without an achievable plan for the provision of public infrastructure. Developments may be refused
connections to councils’ networks for water and wastewater at the 11™" hour, as has been the case in
South Wairarapa. In Auckland, Watercare has also highlighted the importance of aligning its
infrastructure planning with the Council’s Future Development Strategy prepared under the RMA
(outlining where new development should and should not go) due to significant constraints on water
and wastewater in some areas.”® Local government in Queenstown has also expressed concern that
infrastructure constraints (quite apart from other biophysical constraints around the Wakatipu Basin)
will inhibit the town’s ability to enable significant new development in the future.”’

The solutions are largely outside the remit of the current RMA and include councils engaging in
formal spatial planning (which could be provided for in a replacement for the RMA) and having
access to a broader selection of funding tools (and therefore incentives).”® We have looked at this in
more depth in other work (and note the intention of the government to introduce a value uplift
capture mechanism, which has potential).”® For present purposes we simply note that constraining
the scope of the RMA (or its replacement laws) will not solve the problem — it may even make it
worse by giving the impression that the development of land will be feasible (when it is not).

It is also important to bear in mind that creating an efficient, coherent and environmentally
sustainable urban form — including by ‘rationing land’ — is about more than just reducing the burden
of infrastructure spending on councils. A compact and predictable urban form is vital for
environmental wellbeing, climate resilience, and well-functioning cities (see further below, on the
importance of positive effects). It is also valuable for the efficient deployment of infrastructure —
even if developers would be prepared to bear the initial cost of providing pipes and roads within their
project footprint. Councils would still inherit such infrastructure, be obliged to provide other services
(eg waste collection), and deal with flow on effects of dispersed development on other parts of a
town or city (eg traffic congestion, costly trunk upgrades and treatment facilities). Such
considerations are within the scope of urban planning under the RMA, and should remain in a future
system.

e The cost of infrastructure required to service new development is not a
legitimate effect on the environment under the RMA, but it is a practical
reality that needs to be addressed elsewhere (eg through councils’

Key points funding and financing tools).

e Until those issues are resolved, it would be counterproductive to prevent
councils from ‘rationing’ land in district plans or signalling where new
growth can go.

Where effects are entirely subjective

Ministers have suggested that some effects dealt with under the RMA have become so broad as to
be no longer about resource management, and their subjectiveness or triviality means they are not
actually ‘adverse’ effects at all. Many of these relate to urban design requirements imposed by
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councils. They might include the colour of a building, the architectural style of a neighbour’s home in
a new residential development, the internal design of a house, or the location of a clothesline on a
property. It has been said, for example, that:%

[controls] can get down to some questionable detail, e.g. where we put the water cylinder, colour of
doors... [It] varies from building lay-out to position, size of garages, colours and type of fences.

Is micromanagement of private land a systemic problem? Other than anecdotal evidence, the answer
to this is not clear. As Sir Geoffrey Palmer has said:®!

before changes are made it is really necessary to find out what is actually happening. Only that way
can meaningful improvements be made. Far too many of the changes to the RMA have been driven by
anecdote...

More evidence is needed, not only on the extent of such conditions/standards, but also on the
reasoning behind controls. Context is crucial to determine whether a restriction is addressing a
genuine effect or not. For example, the orientation of a building may not always be trivial. It could,
for example, have significant implications for privacy, or the energy efficiency of the building. In the
2000s, market choices in the Wellington CBD led to undesirable design outcomes, like apartments
being built with their main windows located on the boundary wall, with some relying upon
neighbouring properties remaining vacant to retain their daylight and outlook.?? This is what
developers can provide, and the system must think about the lowest common denominator and the
context of future development. Even controls on the colour or materials of a fence might range from
the pedantic (subjective preference) to the legitimate (eg high reflectivity that blinds motorists).%
Visual aesthetics may be much more important in heritage character areas, but much less in a new
greenfields development. All these things are hard to judge in a vacuum.

Some subjective or emotive language in urban design guides, used by councils to make decisions
under district plans,® may be undesirable because of its broad scope and potential to be applied in
inconsistent or unpredictable ways. Examples include “quality of experience,” “positive open
spaces,”®® and “a vision-led, design-based approach to formulating ideas and concepts.”® With
respect to Wellington, one report noted that:®’

Conflicting opinions were generally created by the differing approaches of different disciplines within
Council, namely traffic engineering, wind engineering, heritage conservation, urban design and
planning, to design elements of common interest.

Similarly, Ministers have said that:®

One developer told me that they were told by council to cluster their doors in one development to
create a sense of community, but in another development shortly after, they were told to separate the
doors to create a sense of privacy.

However, despite issues with consistency of implementation and vagueness of expression, it should
be kept in mind that design guides cover legitimate and important kinds of effects (beyond just the

classic bulk, setback and site coverage standards common in plans). To some extent, inconsistencies
in how principles are applied (eg when it comes to privacy or interaction with the street) will reflect
real differences in the context of a site or community, not someone’s arbitrary opinion. That is why

they are principles, not rules.

One need only look at some residential developments offshore to see the risk of going in the
opposite direction and allowing free reign to the private sector in questions of design. This manifests
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in large-scale developments in less affluent areas. One study in the United Kingdom, for example,
found that poorer communities are ten times more likely to get worse design, even though better
design would have been affordable.?® This can have significant ramifications for the quality of
people’s lives within a community (and not just for residents of individual houses); it is about
building places that are welcoming, connective and safe, among other things.

As such, our view is that the system requires greater specificity and predictability (and early
engagement with planners) rather than removing whole categories of effect (eg ‘amenity’ or ‘urban
design’) from the scope of planning legislation.® It appears that the Minister for Infrastructure
accepts the importance of these matters:!

| am a believer in urban design done well and see it as a critical part of establishing the social license
needed for greater density in our cities.

It is not clear that legislative change would be required to address concerns about overreach where
it does exist. There is the ability for national direction to provide guidance on the weight to be given
to various effects, and to inform good planning practice. For example, cross-reference could be made
to urban design guidelines prepared by the Ministry for the Environment (which exist, but which
could be updated and made more precise).”? National direction could even conceivably declare that
the colour of someone’s front door (at least in most urban zones) is not an adverse effect to which
weight is to be given, or provide for such things to be a permitted activity. This is, after all, how
concerns about NIMBY (‘not in my backyard’) resistance to urban intensification have been
addressed under the RMA — the NPS on Urban Development simply clarifies that “significant
changes” to an urban area are not “themselves, an adverse effect”.”® The courts, when looking at
amenity (where concerns about subjectivity can arise), are also very careful to consider whether
people’s views are “reasonably” held.** And the RMA already provides for truly de minimis
(negligible) effects to be disregarded alongside the ability to strike out vexatious arguments.®®

The more pertinent issue is not one of scope, but proportionality.”® Some effects may be minor, but it
does not necessarily follow that they should not be managed at all, lest they have more than minor
cumulative effects. Rather, responses should be proportionate to the risks involved.

For example, when applying the RMA the courts have observed that:%’

a viewshaft [from heritage listed houses] would severely restrict development of private land. It
should therefore be designed so that it has no greater impact on development potential than is
necessary to achieve its objective... It is important to keep the burden on the private landowner in
proportion to the public benefit to be gained from the restriction.

There is a sensible provision in Victoria’s 2017 Environment Protection Act that could build on this
approach in new legislation:%

a decision, action or thing directed towards minimising harm or a risk of harm to human health or the
environment should be proportionate to the harm or risk of harm that is being addressed.

Finally, the control of ‘subjective’ effects often arises not from district plans or consents, but from
covenants imposed by developers or landlords/body corporates who wish to preserve the amenity
(and therefore value) of their property. For example, this has prevented clotheslines from being
placed on the north side of houses or on balconies, forcing households to use electric dryers.*”® It is
worth exploring further whether such things are a greater source of unjustified micromanagement
than the RMA, and therefore whether changing the law applying to the latter would make much of
the problem go away.'®
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A spotlight on ‘material’ effects in Victoria

Victoria’s Environment Protection Act, concerned with pollution and waste, has a narrower scope
than the RMA, because the state has separate planning legislation regulating land use. The Act
imposes a general duty to minimise the risk of ‘environmental’ harm.

However, the Act’s definition of ‘environment’ is broad, and includes the “physical factors of the
surroundings of human beings including the land, waters, atmosphere, climate, sound, odours and
tastes”, the “the biological factors of animals and plants” and “the social factor of aesthetics”.1%* The
Act also defines “harm”, as an adverse effect on human health or the environment.

The concept of harm is constrained in a number of ways, including through the test of
reasonableness: “an adverse effect on the amenity of a place or premises that unreasonably
interferes with or is likely to unreasonably interfere with enjoyment” and “a change to the condition
of the environment so as to make it offensive to the senses of human beings”.1%* “Material harm”,
which is an aggravating factor in breaches of the Act’s environmental duty,'® is also defined as harm
caused by pollution or waste that is “not negligible” or “on an area of high conservation value or of

special significance”.1%*

e There are legitimate concerns about the subjectiveness and imprecision
of some design principles and controls. More evidence is needed as to
how widespread these issues are across the system.

e The legitimacy of many urban design controls will depend on their
context. Excluding them from the scope of legislation in a blanket way

Key points may cause significant harm.

e A focus needs to be on proportionality, not scope per se. Most issues
could be addressed through the nuance of national direction, not the
blunter force of legislative reform.

e Policy makers should explore the extent to which improperly subjective
controls are imposed through property law mechanisms like covenants,
and whether district plans are the main problem.

Where some kinds of effects are addressed under other legislation

What about where an activity is, or can be, managed under multiple statutes? Arguably it is
inefficient if the same effects can be controlled in different places. For example, some may be of the
view that urban design concerns could be dealt with under the Building Act or Health Act, or that the
impacts of fishing on marine biodiversity could be managed under the Fisheries Act. Perhaps the
scope of the RMA could be reduced.

Extreme caution is needed here. Overlap is much less than one might imagine. Even if the same
effects or activities are being considered, they are generally for different reasons. This includes the
Building Act (which is concerned primarily with health and safety within a building’s envelope and
quality of construction), the Health Act (which covers only basic and direct impacts of building design
on people’s health, like a requirement for bedrooms to have windows, not the wellbeing impacts of
urban form), the Fisheries Act (which is concerned with sustainable utilisation, not sustainable
management)!® and the Climate Change Response Act (which lacks the regulatory tools to address
climate, biodiversity and other impacts in the synergistic way enabled by land use planning).1®

31



Some statutes (eg the Conservation Act, Wildlife Act or QEIl National Trust Act) may have overlapping
purposes with the RMA (protection of biodiversity), but their much narrower scope, tools and
ultimately effectiveness (the Wildlife Act in particular is deeply flawed) means that they should not
be regarded as alternatives unless they are themselves reformed or better implemented.”’ It would
be particularly concerning if biodiversity protections were to rely only on covenants under the QEIl
Trust Act or Conservation Act on the basis that these are duplicative of RMA controls. There is not
duplication, given that covenants (while a very good thing) are voluntary and are deployed in an ad
hoc way.

Perhaps most importantly, the Fast-track Approvals Act is not an appropriate place for the
environmental effects of nationally or regionally beneficial projects to be assessed, and keeping such
projects outside the scope of a future system would be inconsistent with the intention to safeguard
environmental limits. In short, the apparent overlap between the RMA and several other statutes is
not a good reason to reduce the scope of the former, even if there could be better alignment of their
processes (eg a one stop shop for obtaining resource consents, building consents, conservation
concessions and so forth).

e There are very few matters where the RMA truly overlaps with other
legislation, because of its unique purpose and tools.

Key points e The scope of a future system should not be narrowed on the grounds that

some outcomes can be achieved under other statutes (as they stand at

the moment).

4.3 What about where those affected have consented to harm?

Some effects on people (eg dust, noise, shading) might be significant enough, and objective enough,
to warrant intervention through a tool like a district plan. But arguably the system should not
intervene to the extent that those affected have consented to it. The idea is that individual people,
not councils, are best placed to understand whether a reduction of their rights is acceptable. For
example, a developer might offer an affected person some compensation or a ‘side-deal’.

The government has signalled that many resource management outcomes in an urban context
should be able to be negotiated between affected parties in this way. Several points should be made
here. First, it is unclear how this would differ from the current situation under the RMA, unless the
scope of an ‘affected’ person were narrowed to just direct neighbours.1%® Despite effects on the
environment being defined very broadly as a starting point, the Act provides significant scope for
private negotiation between affected persons that effectively remove effects from its scope, through:

1. limited notification, where only affected persons are notified and have rights to submit on
consents and some plan changes;'%

2. affected person signoff, in which case such impacts are to be disregarded by consent
authorities;'*°

3. court-assisted dispute resolution between parties (for plans and consents), which can result in a
consent order (in which the Court confirms that any private agreement complies with Part 2 of
the Act);

4. boundary activity provisions, where structures close to adjacent properties are treated as
permitted activities (effectively, council has no jurisdiction) where neighbours agree, irrespective
of what a plan says.!'!
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A spotlight on boundary activities

‘Temporary’ or ‘marginal’ non-compliance with rules at property boundaries, which would otherwise
require consent, can be deemed to be permitted activities under certain conditions. This means that
no consent is needed.!*? The mechanism allows councils to apply common sense when dealing with
minor boundary disputes where intervention is not really warranted. There has been extensive use of
these deemed permitted activities by councils in the past few years, dealing with things like home
alterations and extensions.'** Of the nearly 2,000 applications received by councils in 2022-2023,
only 37 were declined.’** It seems a sensible middle ground between regulatory control and purely
private negotiation.

In practice, side agreements are already common under the RMA (although their detail is often not
disclosed). They are generally confirmed through consent orders at the Environment Court level
without problem. For example, much opposition to the Waipipi wind farm near Waverley was
resolved by obtaining affected person signoff from tangata whenua.*®> The use of ‘no complaint’
covenants (to prevent a new resident from complaining about effects from existing activities next
door, like a farm or factory) are common, and can be included in conditions of consent following
agreement between parties.

The NBA also provided for an alternative dispute resolution pathway enabling purely private matters
to be negotiated or resolved privately,'!” building on Environment Court practices around mediation
that already exist. This process used ‘accredited adjudicators’ and could only be deployed for matters
that were ‘discrete or confined to a particular location only’,*® but it allowed plans to require the
process to be used.

If the scope of the system were to be narrowed more than this, care needs to be taken to ensure that
effects are truly limited to specific parties, rather than other persons or society more broadly. Often,
what can be cast as an impact on a single property owner, actually has broader implications that
should not be removed from the jurisdiction of planners and consent authorities.

For example, increasing the impervious area of a property (by concreting or building over more land,
including adding some kinds of deck) can cumulatively increase flooding risk for other people in a
community (as well as the infrastructure burden on council and therefore rates). It is neither a trivial
effect, nor one confined to two parties. Wider effects can also arise from the intensification
(‘upzoning’) of a whole neighbourhood or street (eg when it comes to traffic effects, parking and
shading in public spaces). Among other things, this is why private plan changes are not just
negotiated between a critical mass of, say, 80 percent of landowners on a street (as has been
suggested by some),'*® but are carefully assessed as part of a broader planning framework that
considers the urban fabric as a whole.

In particular, the idea that “infrastructure asset owners should not be able to use the system to ...
object to development on the grounds that new residents might want to use an existing road”
ignores the very real issues that a more intensive use of land has on infrastructure (congestion,
safety concerns, lack of parking) that may not easily be retrofitted (eg through widening of roads or
creating public transport).’?° If one simply allows unplanned, market-led density, the community will
bear many costs down the road (so to speak).

There are other examples too. Cutting down trees in cities, even on private property, can have
implications for urban heating and flooding (and therefore resilience and energy demand in a
changing climate), not just the property owner and neighbours.1?! Auckland, in particular, has lost a
large amount of its green cover in the past two decades as it has densified.??
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The same can be said for controlling the colour of roofs and other building materials, which can be
made to sound like an unreasonable intrusion but may (if used well in context) have significant city-
wide impacts as the world gets warmer in the future, usually at no additional cost to the property
owner. This is because light coloured roofs can mitigate the effects of urban heat islands (notably in
extreme heatwaves) as well as cooling the interior of buildings themselves without the need for
electrically hungry air conditioning.!? Cities like Paris have taken significant steps in that direction,
having experienced a heatwave in 2003 that contributed to the deaths of 15,000 people.’?* This is
not micromanagement — it is seeing the forest, not just the trees.

Even seemingly simple boundary issues like those to do with shading, privacy and extensions do not
just affect neighbours; they also affect future occupiers who will inherit the tensions that this creates
across a dense urban fabric.??> Such things cannot easily (or cheaply) be retrofitted out of the system
when dwellings change hands or circumstances change.

Potential issues of duress and coercion also need to be front of mind when thinking about the
‘consent’ of affected persons, especially where there is an imbalance of power (eg financial
resources) between those creating an effect and those feeling (and, in theory, being ‘compensated’
for) it. A dollar does not have the same value for everyone (eg a large-scale developer and the retiree
next door), which can lead to people being forced into choices that have negative effects on
themselves. The system must guard against such eventualities.

e Where people have genuinely consented to harm, there is a case for the
system not to interfere further. However, the RMA already provides
several mechanisms by which private negotiation can occur outside of the

Key points system, effectively constraining its scope.

e Beyond this, policy makers need to take great care, since many effects on
a person may have broader implications for others, or on the urban
environment more generally.

4.4 What if a person creating an effect will be the only person
affected?

A similar, but subtly different, question arises where the people creating an effect are the only
people affected. They are consenting to harm they have imposed on themselves. Should the system
protect people from their own choices?

Arguably that person is best placed to decide whether any personal harm is acceptable given the
benefits, or whether an effect is regarded as harmful at all. Ministers have pointed to, for example,
requirements for new builds to include balconies, for minimum apartment sizes and for private open
spaces for houses.'?® The mandatory provision of onsite car parking presents a similar issue.”’” These
will primarily affect the person living there, who may not want such amenities (or may not wish to
pay extra for them).

In many scenarios, such things may well be overreach (eg controls on streetscape heritage impacts

where alterations are not actually visible to anyone except an owner). They constrain people’s
choices and potentially inflate development costs. But evidence is needed as to how widespread
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these conditions are before policy decisions are taken on legislative change that remove broader
urban design from the remit of the RMA.

Moreover, yet again, context is everything in resource management. The system needs to be careful

not to lose sight of potential market failures that, depending on the situation, might affect social and
health outcomes and have flow on effects for the public interest beyond just individuals. This is one

reason why the jurisdiction of territorial authorities is quite broad under the RMA. For example:

e Alack of access to fresh air or open space can contribute to residents’ poor mental health or
vulnerability to illness. For instance, balconies in apartment buildings proved to be extremely
valuable for urbanites during the COVID 19 pandemic.'?®

e Arecent report from Auckland Council has highlighted the importance of urban design in
maintaining basic living standards for residents, such as floor space, storage, shade,
temperature and privacy, not all of which are being adequately met.*?°

e Alack of requirement for onsite carparks might sound like the market providing cheaper
choices for carless families, but that is undermined if residents end up parking on footpaths
and roads with the cars they have decided to keep anyway.!*

e Poorly designed, sized or located housing can impact on vulnerable people.’*! Potential
effects of such developments are not felt by the developer who has property rights now, but
rather by those living there (buying or renting) in the future. Tenants, including social
housing tenants, might not require the ‘nice to haves’ but they do deserve the dignity of a
liveable home. The risks can be seen in Hong Kong'’s ‘coffin apartments’, which are quite
literally the size of coffins (6 by 3 feet)'3? and where authorities are seeking to mitigate the
serious impacts this has had on poorer sections of the population.*?

e A future system needs to prevent or carefully manage development in areas of high natural
hazard risk, which must include consideration of how risk will be affected by climate change.
This is even though some people may well be willing to buy or rent properties in vulnerable
(eg flood prone) locations and bear the risk, given their financial constraints. A cheap roof
over their heads may be an extremely dangerous one. It might also be one that puts
emergency personnel in danger when they are forced to respond, or places a burden on
healthcare systems. We have looked at this in more detail in other work on climate change
adaptation, and here simply note that a land use system that strengthens resilience to
climate impacts will need to affect people’s freedom to use their property how they wish.!3*

All these things can have significant flow on effects for public services and spending (eg the health
system and emergency management system), which may be expected to pick up the pieces despite
mitigation being possible much earlier through careful planning.

There is, of course, a place for guidance as to what ‘unhealthy’ and ‘risky’ means in our changing
social context. For example, it would be unacceptable for bedrooms not to have windows — we all
know that, and it is strongly regulated — but not everyone needs a deck. Also, planning controls like
minimum apartment sizes or balconies will always be worth it given the costs they impose.
Proportionality is important; a good reason is needed for regulation. But leaving such things solely to
the market, and excluding them from planning oversight, risks poor outcomes being baked into our
future urban fabric.
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e |If people create risks or harm only to themselves, they will generally be
best placed to determine if it is worth it or not.

e However, excluding such effects from the scope of the resource

Key points management system should only be done with great care, partly because

there can be flow on effects on others, and partly because vulnerable

people may need to be shielded from outcomes in which they may

actually have little choice.

Overall, it is hard to draw a clear line in legislation between effects on people that are ‘material’ and
those that are not. Much depends on context, and this is why the RMA provides a broad scope.
Across all of the categories above, the best way forward would be to provide provisions in the RMA
that limit the scope of plans and consents in very specific ways (or in national direction to guide
weight given to various effects), rather than seeking to narrow the definitions of ‘effect’ or
‘environment’ in a fundamental way (eg a ‘material’ impact on ‘property’ rights). It will be much
better to ‘overshoot and carve out’ than undershoot and leave unintended gaps.

5. Negative impacts on the broader ‘environment’ need
to be addressed (the place of land)

“It would be hard to find anyone today who would argue that there should be no control of
the use of land for the purposes of sustainably managing scarce resources for the present as
well as for the future.”**

“Appropriate controls on the use of property rights, and effectively managing the
environmental consequences of such use, are critical in addressing the environmental
challenges of our time.”*3¢

5.1 Introduction

The sections above have focused on common pool resources and where there is harm to other
people. But are there other reasons for intervention? Notably, the government has said that rules
should only restrict activity with “material spillover effects on other people’s enjoyment of their own
property, or on the property rights of the wider natural environment that sustains us.”*%’ Setting
aside the curious statement about the environment having a property right of its own, this raises
guestions about what the “wider natural environment” actually means.

A system for protecting the ‘environment’ is concerned with preserving the public and
intergenerational interest in healthy ecosystems, and recognising that future people, and te taiao
itself, have interests as well. This concept of the ‘environment’ cuts across artificial property and
management boundaries between land, water, air, soil, flora and fauna. There can be considerable
public interest in preventing or managing adverse impacts on all these resources, whether or not
they are privately owned.

The most important question about scope here is exactly where the boundary lies between private
and public interests in ‘land”.23® Land is a curious human construct, comprising many elements (a
description of a spatial envelope as well as tangible things within it like soil, biota, the air column,
deep subsurface, buildings and other fixtures).
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5.2 Land use controls are sometimes a proxy for protecting common
pool resources

The first thing to note is that some controls on ‘land’ are not really managing impacts on the land at
all. Instead, they are proxies for the management of effects on the commons contained on, within, or
next to it. In other words, controlling how land is used (eg number of cows on a dairy farm or level of
fertiliser inputs) can be a more effective or measurable point of intervention than regulating the
types of impacts it creates (eg restricting the amount of nutrients flowing into water).'* For example,
some councils have chosen not to require resource consent for diffuse discharges (which can be
difficult to monitor/model) as long as land use standards are met or land use consents are
obtained.*

Even something like roofing materials, which can be made to sound like micromanagement of
someone’s house, can have ramifications for the health of the commons. Urban water quality is
worse than pastoral catchments, and one contributor has been runoff of heavy metals from zinc
roofs and a failure to capture contaminated water before it ends up in our favourite swimming
spots.’! A requirement for raingardens is not just to improve aesthetics, it is also an onsite
stormwater management tool to prevent flooding and the contamination that often comes with
urban development.

For such things there is clear and present justification for some form of intervention, whether that be
controls to manage diffuse discharges to groundwater from intensive agriculture, restrictions on
afforestation to manage sedimentation of the coastal environment from clear fell forestry harvesting,
or provisions that shape urban form to minimise greenhouse gas emissions. The controls may well be
on land, but the purpose is to deal with the externalities arising from how it is used. Almost all
regional council jurisdiction over land, under sections 9 and 30 of the RMA, is arguably appropriate
for this reason.

The key point is this: property rights in land do not confer rights to affect the commons, even where
these are within the spatial envelope of the land (eg in the case of groundwater under someone’s
farm). This confusion frequently occurs. For example, it can be seen in the persistent historical
assumption that water rights on which agriculture or horticulture has been enabled will continue to
be renewed, because it is so connected to the use of the land.'*? As one commentator notes:'*?

In the absence of regulations [on land] such as the agricultural intensification rules (the National
Environmental Standards for Freshwater 2020 Regulations), there would be nothing to stop us
overindulging in our love of cows, leading to a real-world tragedy of the commons, with resulting
impacts on nitrogen leaching, methane gas emission, and over-demand for surface and ground water.

By all means we need a conversation about how to protect the commons. But ‘letting farmers farm’
and allowing enjoyment of property rights should not extend to the enjoyment of rights that do not
belong to them. In the Netherlands, for example, nutrient runoff (among other things) has led to
strongly interventionist approaches to agricultural land use change, including drastic reductions in
allowable stocking rates (combined, interestingly, with substantial buyout schemes).**

e There is an important distinction between controlling land for the

Key points purpose of protecting the commons and controlling land itself.

e Property rights in land do not automatically confer rights to degrade the
commons.
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5.3 There is some public interest in private land itself

“Many sense that being a good steward involves looking after the land - what it sustains and
what sustains it. Others seem to believe that landowners have no role or responsibility
whatsoever... These attitudes are determined, in part, by differing views about property
rights - a notion that is poorly understood.”**

“Why should I care about future generations? What have they ever done for me?”14

Some activities on land may not affect the ‘commons’ in the narrower sense of the word (resources
without clear ownership). They might not even impose costs beyond the property boundary
(externalities or spillover effects). But they may still impact the land itself in ways that have public
interest implications.

Often this is about the interests of future generations (being a good ancestor), respecting one’s
tupuna (being a good descendant), or te taiao itself. Land can be a strategic resource for the country
and its future population, not just a private good. Ben France-Hudson has said that restricting the
scope of the system to intervene would be based on a belief that:*¥’

there is a [misguided] distinction between the people who live on the land and the land itself, which
has no intrinsic worth beyond its ability to be exploited. This allows for use in ways that are not
ecologically sound and which do not consider the interconnected whole or interests of future
generations.

There are two important questions of scope facing policy makers here. The first is whether private
property rights are themselves an effective tool for securing public interest outcomes in land. If so, a
‘property system’ dealing with the defence and disposal of such rights is all that is needed, and the
scope of a statute like the RMA could be dramatically reduced. Some, writing in the tradition of
economist Ronald Coase,'*® are of the view that free markets can be relied upon entirely under
certain conditions (eg where property rights are clearly defined and transaction costs are low):#

Applied to the environment, the theory is that if all resources are privately owned with strong [and
well defined] property rights, the socially optimal level of environmental use should be reached
through the complete specification of private property rights and privately ordered bargaining.

If property rights are well designed and regulated, they can be good for the environment. For
example, many farmers are responsible stewards who care for their property and those who come
after, and welcome assistance from councils to improve the environment (eg through rates relief,
riparian planting and fencing schemes). Some property owners voluntarily protect land via QEll
covenants (now amounting to more than 180,000 hectares),**° which have been an important tool
because of their strong legal status and durable nature (which may not be provided by more flexible
regulatory plans). Care will need to be taken that regulation does not ‘crowd out’ the continued
deployment of such protections.’>! David Grinlinton has also floated the novel use or creation of new
kinds of property rights to improve environmental outcomes.'®? And some have even proposed the
more widespread privatisation of the commons, to provide incentives for environmental
improvement, in that:!*3

If you believe that individuals are rational it is tempting to conclude that if you only leave people alone
to make their own decisions, they will do the right thing.
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However, history has repeatedly shown that the public interest in land is not necessarily secured by
‘enclosure’ and the exercise of private property rights alone. “Despite ... the enthusiasm and efforts
of landholders, iwi, hapi, and of the wider community, current public and private investment is
falling short of what we need to protect nature”*>* and “on private land, economic drivers render
conservation the exception and degradation the rule.”*>® The kinds of challenges facing the
environment are not aligned with property boundaries, often misaligning the incentives of
landowners with the public interest.'*®

Intergenerational value in land is not reflected in present day market valuations.*® This is the case
even where it is possible to measure such things in dollar terms. But markets struggle even more
when meaningful measurement is impossible. For example, farmers clearing habitat will struggle to
quantify the moral value of preventing species extinctions.'>® Simply paying money to compensate
for harm is not an adequate response in such situations, because natural and financial capital will not
be interchangeable from the perspective of our grandchildren.>®

The dangers of taking a property rights and market-led approach too far can be seen in one study,
which tried to work out the value of the entire biosphere. It came up with a figure of up to US$54
trillion per year,'®® which was more than global GDP at the time, but which is still a poor measure of
the existential value of life on Earth.

e There can be considerable public interest in private land even where

Key points effects do not impact the commons or things outside its boundaries.

e One key question is the extent to which property rights are themselves an
effective tool in achieving the public good. Although in some situations
this may be the case, and should be encouraged, it cannot be relied upon.

The second, and in many ways more difficult, question is whether the scope of the system should be
curtailed even if that system would be more effective in achieving environmental outcomes than
property rights alone. In other words, what should happen where a genuine public interest in land
clashes with private property interests? Such conflicts arise frequently.’®! The government’s view
seems to be that property rights come first, as a general rule:1%?

RM must cease to be a vehicle for taking. Development will go from a privilege to a protected right.

The implication, perhaps, is that such rights could be exercised even if they threaten the public
interest. If so, it reflects an “absolute theory of private property rights [which] is accompanied by a
view that any interference with those rights by government is illegitimate.”*%3 But there is a
significant grey area between ‘taking’ property (compulsory acquisition), on the one hand, and
granting unfettered rights to landowners to do as they please on the other. Like so many things in a
society of people and things, the solution lies somewhere in between.

In our first paper, we explored the idea that property rights are important, but they are not absolute.
This is particularly relevant when it comes to thinking about the system’s scope in controlling land, in
that such rights do not form a solid barrier beyond which controls are no longer valid. Barry Barton
has noted, for example, that regulating the use of private land is not only constitutional and lawful,
but also principled and ethical, in a modern society facing environmental pressures that do not
respect lines on a map or legal boundaries between property and commons.!4
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e Property rights in land are important, but they are not absolute in legal or

moral terms.

Key points e The role of the resource management system is to constrain how those
rights are exercised, where justified in the public interest, not to enable
them.

5.4 Indigenous biodiversity on private land

“Birds, bats and bees don’t see boundary lines. The whenua is indistinguishable ”’*%

The public interest in private land is not limitless. So what does it include? While the answer can
change over time,% one obvious example is the protection of indigenous biodiversity. New Zealand
has seen “stop-start attempts” to safeguard this over the years, which have been politically fraught®’
partly because we never seem to be sure if living things are part of the land or not.

Private land contains significant amounts of indigenous flora and fauna. This includes remnant forest,
regenerating bush, and the ecological hotspots provided by remaining wetlands. Its maintenance is
crucial for societal wellbeing, for many reasons — not least ecosystem services that sustain food
production and regulate natural processes that support humans.'® A great deal has been lost,
especially since European colonisation (with only around 10 percent of wetlands left).!® Losing the
remainder would be hugely detrimental to society. Safeguarding biodiversity on the 30 percent of
land in the conservation estate will not be enough, given that it is unrepresentative of the full range
of habitats, and many at-risk species only live outside it.}’° Moreover, biodiverse land has a lot of
economic and non-economic value to the country, not just to landowners:

The small pockets of native species which lie scattered across the North or South Island landscape are
not equal alternatives to woodlots and windbreaks. They are the last strands of a long and proud
history of the land.'”?

Our identity as New Zealanders is closely linked to our indigenous biodiversity. Our natural landscapes
are our backyards and our playgrounds, which support our ‘brand’ on the global stage and are a
significant drawcard for international visitors. Indigenous biodiversity (from genetic to ecosystem
diversity) provides supporting, provisioning and regulating services, such as carbon sequestration,
climate regulation, nutrient recycling, resistance to weeds and pests, pollination and commercial
products such as Manuka honey - all of which underpin our economic, social and cultural wellbeing. A
study in 2013 concluded that the total economic value of all land-based ecosystem services in
Aotearoa New Zealand is worth $57 billion a year.!”?

But while it is possible to see some aspects of indigenous biodiversity as part of the ‘commons’, it is
equally possible to see elements as private property. The legal position is complex. For example:

e Ownership of indigenous plants under the common law is vested in a landowner (they are part of
the land), subject to various statutory controls.’® For example, if someone owns a kowhai tree or
flax on their land, they can generally trim it or sell it.

e Flora on conservation or reserve land is publicly owned because of the status of the land
(excluding areas like Te Urewera, which is no longer Crown owned), but animals and plants in the
common marine and coastal area (like the space itself) are not ‘owned’ by anyone.'”* The beds of
rivers and lakes are sometimes owned by the Crown and sometimes privately (eg smaller stream
beds on farms).
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e Under the Wildlife Act, property rights in protected wildlife (which excludes insects,
pets/livestock, most fish and various other species) are currently vested in the Crown, subject to
legislation (including specific Te Tiriti arrangements).”®

e Avrange of rights in other fauna (indigenous or introduced) is determined by the common law,
again subject to restrictions in legislation. Pets and livestock have private ownership.

e Many animals are not owned at all (eg most invertebrates), although access to them is generally
controlled by those occupying the land on which they roam.

e Some animals can be privately owned only once they are lawfully reduced to possession (eg if
someone shoots a duck with a license or a fish in line with fishing controls).

All this shows that humans have created artificial partitions between things that are property and
things that are not, fragmenting their management. This fact alone means it is essential for the
system to take a bigger picture view and harmonise its interventions according to ecological reality,
not tenure. For example, the life cycle of many native creatures relies on them being able to traverse
boundaries between different land tenures, aquatic and terrestrial environments, and different
institutional jurisdictions. Fencing off random areas of bush where farming or forestry is not viable,
or where owners have volunteered it, is good but will not necessarily generate the outcomes needed
to sustain ecosystems and their living components.

The following more specific rationales can be given to justify intervention to protect biodiversity on
private land.

1. Removal or disruption of indigenous flora and fauna can have impacts on the broader rights and
interests of people other than a landowner, such as cumulative impacts on ecosystem services
that go well beyond title boundaries. Terrestrial plants are not part of the ‘commons’, but their
treatment or removal can still create very real externalities for people alive now as well as future
generations. These may be diffuse and slow burning, but cumulatively they are tangible and
material (eg the decline of pollinating species like bees).!’® Note that Ministers have recognised
that the ‘rights’ to be recognised under a new system will include ‘communal’ rights, of which
biodiversity needs to be a core element.

2. Indigenous flora and fauna are taonga to Maori, irrespective of Western property arrangements
that have been imposed since colonisation. This justifies intervention on grounds of the articles
and principles of Te Tiriti, beyond just the recognition of customary rights or particular sites of
cultural significance (eg waahi tapu). In particular:

Tangata whenua and plants have a common origin in the Maori story of creation with plants as the link
between humans and the sacred ancestors Papatlianuku and Ranginui. Indigenous species enable,
inform and inspire customary practices including mahinga kai, rongo3, waiata, and whaikérero.'””

There is a lot to be learnt from a philosophy that protects the environment as a family member, not
just a resource that can be traded at a price.?”®

As kaitiaki, Maori [take] on the role and responsibility of speaking on behalf of the ... environment. So
harm to people is one thing, but also harm to a resource/environment is very relevant to M3aori.1”®

3. There is a property-rights based argument for protecting the habitat of protected wildlife (eg
bats) on private land, due to the Crown’s ownership of the latter under the Wildlife Act. In
other words, degrading habitat would undermine someone else’s property right in the fauna that
relies on it, making it not dissimilar to a landlord who interferes with quiet enjoyment of a
leaseholder’s rights. As with the management of property conflicts between urban neighbours,
the system has a crucial role in mediating between two sets of competing property rights.
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4. The benefits of biodiversity protection for economic growth and trade are also highly relevant,
including tourism and New Zealand’s trading reputation as a clean, green country (and
associated obligations under recent free trade agreements).'®! This has significant economic
implications for the country.

5. The same ‘coordination’ rationale for managing urban land use change (so that rezoned private
land is aligned with provision of associated public infrastructure — see further below) also applies
to public and private aspects of indigenous biodiversity. Ecosystems are connected and must be
managed holistically, justifying the coordination of controls on private land with management of
non-private elements (eg wildlife that moves across land of different tenures, connections with
conservation land, or ecosystems that span aquatic and terrestrial environments). For example,
the point of a ‘public’ marine reserve is undermined if it is flooded with sediment from adjacent
land-based activities.!®?

6. Finally, New Zealand has obligations under international law relating to the protection of
biodiversity, reflected in Te mana o te taiao the New Zealand Biodiversity Strategy.'®

These are all reasons to regard the loss of indigenous biodiversity as a ‘material’ effect that lies at the
heart of the resource management system, and a rationale for controlling land.!®* As such, we
consider that the broad scope of the RMA in Parts 2 to 4 remains appropriate. The key question is
the package of tools that is deployed to achieve protective outcomes (eg regulation, offsetting,
credits). To achieve better biodiversity outcomes, there is clearly a need for a much more strategic
approach to land use change (rather than just preventing clearance of existing biodiversity hotspots).

e There is a significant public interest in the protection of indigenous
biodiversity on private land, which transcends the artificial distinction in
tenure that has been created between different aspects of the

Key points environment.

e Intervention can be justified on a number of grounds, including Te Tiriti,
the risk of externalities, moral arguments around extinction, the
protection of the Crown'’s property right, economic benefit for the nation,
and international law.

The nub of the issue may not be scope per se (whether controls are imposed), or even what kind, but
rather who pays for them. Area-based protection for indigenous biodiversity on private land may
warrant close consideration of the merits of providing financial assistance.'®® This is because strong
protections can be seen as the system demanding provision of a public benefit from private property
(by using it in a way that has positive spillover effects for society as a whole) rather than the
prevention of harm (stopping externalities).

Whether a protected area is actually providing positive effects or preventing future adverse effects
depends, of course, on one’s starting assumptions about what property rights do and do not include.
Is there a right to clear habitat, and is it being taken? The baseline for whether farmers should pay or
be paid also depends on how far back we look into history:18

Landowners will look to be compensated by the taxpayer for environmental improvements. This,
however, undermines the ‘polluter pays’ principle, especially in cases where landowners have
contributed to — and benefitted from — environmental damage without paying for it. How much
should they contribute to solve the problem? Or, looking at it another way, how much of their effort
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should they contribute for free? To be good stewards of the land, what baseline level of
environmental management should simply be expected?

The RMA is clear that rules controlling land use are not ‘takings’ and do not trigger compensation.
There are some solid reasons for that.’®” But widespread protection of biodiversity areas will
nevertheless constrain what people have long expected they can do on their land. This is particularly
pronounced where previously farmed areas have regenerated (and there is a desire to clear them),
or where new important habitat has developed on private land by accident (for example, indigenous
species can make their home in commercial pine forests).

There is also a reality to recognise, that many farmers may not be capable of bearing the large
financial burdens of proactive protection (eg fencing), lost opportunities (no longer being able to
graze stock on a piece of land) or land use change (eg from economically marginal activities like
sheep farming).1® Such concerns have particular resonance for M3ori landowners, since there is a
long legacy of land confiscation and marginalisation to reckon with. For these and other reasons, it
was anticipated that national direction requiring significant natural areas (SNAs) would be
accompanied by non-regulatory financial assistance. So while the scope of the RMA is appropriate
because of the public interest in biodiversity, complementary measures may also be needed to
facilitate an equitable transition.’® Some potential mechanisms were described by the biodiversity
collaborative group that made recommendations on the National Policy Statement for Indigenous
Biodiversity, including tax incentives, rates relief, and payments for ecosystem services.'*®®

Note also that no other legislative framework or tool currently deals with the biodiversity issues that
the RMA is expected to address, including the Conservation Act, Fisheries Act, Native Plant
Protection Act, Wildlife Act, Land Act, Fisheries Act or QEIl National Trust Act.?! To suggest otherwise
is to ignore the serious gaps and deficiencies such frameworks have, which we have looked at in
other policy work.'®? Biodiversity protections will therefore need to be core to the RMA’s successor.

e Although there is a public interest in protection of biodiversity on private
land, it is less clear who should bear the burden of this protection and in

Key points what measure.

e Such issues involve difficult decisions about equity, but should not
prevent biodiversity controls themselves being core to a future system.

5.5 Soil on private land

Sediment being washed into waterways (eg from forestry harvesting and urban development) is a big
problem, and its management is one that lies firmly within the rationale of protecting the commons
(see earlier). However, it is not the only compelling reason for public authorities to protect our soils,
most of which is privately owned.

First is the idea that soil is only useful — notably for primary production and therefore the social and
economic wellbeing of the country — if it actually remains on the land. Once lost, it is not easily
regenerated, because it is the product of centuries or millennia of complex natural processes. Long
experience with the erosion of steep, deforested land since the early 20" century has shown that the
market (as well as misguided government subsidies for land clearance) does not necessarily protect
the value of soil on private land, despite its significant long-term economic value.*
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Secondly, even if soil remains in situ, it can be rendered less productive or usable through
compaction and contamination (eg from chemicals and intensive agricultural use).’®* This affects not
only the biodiversity of the soil, but also its utility for future economic use that is hard to put a dollar
value on in the present. For example, contamination can render land unsuitable for food production
or residential use unless there is expensive remediation.'®®> Again, statistics around soil compaction
and the large legacy effects of land contamination show that private property rights do not
necessarily incentivise good long-term environmental outcomes where soil is privately owned,®®
potentially exacerbated where owners do not actually live on or have a relationship with the land.

Some commentators have faith that “the cost of land pollution is usually borne by the landowner
who will have to accept a lower purchase price in the future, or face the cost of cleaning it up before
it can be sold”.? Yet there is a patchwork of contaminated land across the country that says
otherwise. Some of it has fallen to public authorities to clean up at considerable cost to the
taxpayer.®® Soil is, ultimately, an essential part of society’s food producing system, and if its
degradation continues from contamination, compaction, erosion or other forms of harm “we risk our
current food production systems becoming unsustainable .’

Thirdly, the system needs to take a role in preventing land use choices that will constrain options for
future generations, especially where those may be essential to human needs. For example, paving
over highly productive soils (and, to some extent, allowing uncontrolled subdivision into lifestyle
blocks) effectively removes this resource in perpetuity from future generations which may rely on it
for food security.2® As a country we do not have an enormous amount of elite soil, and it needs to be
preserved. Some interviewees did not see such things as a problem, the idea being, again, that the
value of various uses should be determined by the market in response to demand. But a century on
from now, letting market forces place greater value on irreversible urban sprawl than the ability to
produce food may look distinctly unwise (especially if trade barriers go up). This is of particular
concern around Auckland, where there are substantial pressures for urban development into
productive land at the margins and where market gardeners face enormous incentives to sell.?

Similarly, some have flagged that the emissions trading scheme (although the product of an
imperfect market tool, rather than a free market per se) may incentivise permanent carbon forestry
on large amounts of rural land.?2 This would fail to recognise the importance of longer-term
economic and social wellbeing in the drive to meet short-term emissions targets. In other words, a
future planning system, not just a pricing system, will need to be a part of putting the ‘right tree in
the right place’.

The idea of safeguarding land for strategic purposes is already well recognised when it comes to
infrastructure (eg designations for roads or transmission lines prevent incompatible land uses from
occurring, and safety zones can be established around oil and gas facilities). Food production is a
similarly strategic use of soil, even if it is privately held.

As always, context is everything. Resource management is a fundamentally place-based thing. In
some places, the effects of land use choices may be so small as to be immaterial (for example, it may
be acceptable to allow for some greenhouses or solar panels on elite soils).2%® In other places (eg
around Auckland), opportunity costs for society and environment may be much more significant.
Proportionality will be appropriate, as long as it takes a long-term view. The key point is that the
system needs to have a role in determining whether that is the case. The RMA’s existing scope, which
has nurtured nuanced tools like the National Policy Statement for Highly Productive Land, will remain
suitable.

44



e There is significant public interest in the health of soil on private land, and
Key points also notably when it comes to erosion, contamination, compaction and
strategically important uses (eg food production). The system should have
a scope that encompasses all of these matters.

5.6 Sites of cultural significance

As mentioned earlier, in te ao Maori there is no clear distinction between te taiao and cultural
wellbeing, and between property rights and kaitiakitanga. Kaitiaki responsibilities exist outside
whenua Maori. In particular, many sites of cultural significance exist on private land and are part of
the ‘environment’ that needs protection in a future system. Statutory acknowledgements across
public land sometimes reflect strong associations with adjoining private land too. A landowner may
not be incentivised to protect these (or even be aware of them, since district plans do not identify all
such sites). Archaeological authorities under separate heritage legislation will not provide adequate
protection either.2%* And by no means are all of these protected under Treaty settlements.

It will be important for the RMA’s scope not to be unduly narrowed with respect to impacts on
cultural sites of significance, notably with respect to Part 2’s recognition of Maori ancestral
relationships and in the definition of an ‘effect’. This would allow proper consideration of cultural
impact reports and iwi environmental management plans, as well as providing a hook for addressing
effects under Te Tiriti settlements (eg for the Waikato River).?%® Cultural landscapes are important to
keep within scope too. These are a broader concept than just sites of significance, and have had
careful recognition in some plans under the RMA to address effects on tangata whenua.?% Such
landscapes are said to “transcend the boundaries of ‘land’scape into other ‘scapes’; rivers, lakes,
ocean and sky. It is enshrined in our whakapapa, pepeha, tauparapara, whaikorero, karakia, waiata,

tikanga, nga korero a kui ma a koroua ma, and our mahi toi.”2"’

There will, of course, be tensions between Maori interests and those of property owners that need
to be resolved, but Bollard reminds us that careful analysis is required within the system — not
outside it — to do so effectively:2%®

the need is always present ... to analyse and assess the merits of each case, including the
persuasiveness of the evidence directed to Maori issues.

e The scope of a future system needs to encompass the protection of sites
Key points of cultural significance to Maori and broader cultural landscapes. These
are legitimate effects on the environment.

5.7 Landscape and natural features/character

Some forms of development (eg urban expansion or tourism infrastructure) can impact outstanding
natural landscapes (ONLs), features (ONFs) and the natural character of the coastal environment.
Landscapes can also be significant and highly valued at a regional and local level, not just a national
level. There can be significant public interest in protecting such things, even if a development’s actual
footprint occurs only on private land. This is partly because:?®
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The landscape is who we are. As a young nation, it is the flora and fauna, the mountains, lakes,
wetlands and coastlines that are our tipuna, our ancestors, and it is these natural forces that form our
view of ‘home”.?1° The landscape, in all its dimensions, is alive. It moves with us as we ebb and flow
through life, forming the interface between humans and place.

EDS has explored this in depth in its landscape project and we refer readers there for more
information.?'* A handful of points can be made for present purposes. First, while landscape is
sometimes seen as ‘subjective’, there is considerable expert assessment involved and well-developed
legal principles for identifying what is outstanding, natural and inappropriate.?!? Reasons for public

interest protection are about much more than just ‘looking nice’.?*3

Secondly, recognition of ONLs and ONFs does not automatically lead to protections, or diminution of
what people can do on their private property. Rather, it depends on whether something is
‘inappropriate’ in context, as well as consideration of the positive and negative impacts it would
have.?* Many human activities can occur in ONLs, including farming.

Note also that the public interest in landscape is not just for environmental, aesthetic or experiential
reasons (although landscape does form a strong element of national identity). It also extends to
economic factors, given the enormous monetary value of natural landscapes and character for
tourism in New Zealand.?™ International visitors come to see majestic mountains, indigenous forests
and crystal lakes.

We therefore view with some concern the (possible) intention of Ministers to move landscape from
the scope of the ‘system’ into a fundamentally different (and potentially weaker) framework.?¢
Overall, we regard the scope of the RMA (and years of carefully crafted case law) as broadly
appropriate, with the more pertinent questions being around the proportionality of controls and the
precision or predictability with which protections are identified (eg with ONLs, ONFs and amenity
landscapes comprehensively mapped, their values explained, and their controls specified in plans).?’

As with biodiversity, there is also a question of who bears the burden of the costs of protection —
landowners or the public. Again, this might partly depend on whether landowner rights are seen to
include the right to impact landscapes or features in the first place (and are therefore being ‘taken
away’). Either way, landscape protection represents a clear market failure that requires correction
through the system:?18

In essence the public cannot easily transact to satisfy a demand for landscape as a good. In the
absence of a demand backed by a willingness to pay, land owners, predominantly but not exclusively
farmers, may not be motivated to provide the features that might match demand. This is because
landscape is a public good and they cannot capture benefits from all forms of users. Accordingly, and
provided landscape is valuable to the public, there is a rationale for government intervention to
stimulate the supply of features that are deemed to be in the public interest.

e Landscape and natural character protections need to remain core to a
future system. They go to the heart of our identify as a nation, as well as
having significant value to the country’s economy.

Key points e Recognition and protection of landscape values does not inevitably affect
property rights.

e A future system could provide greater predictability by mapping all ONLs
and ONFs, providing for proportionality in controls, and tackling the
question of who bears the cost of protection in a nuanced way.
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5.8 Protections for private property already exist under the RMA

All of the rationales above have potential to affect people’s expectations about how they can use
their land. But would a ‘property rights-based system’ be totally alien from what we have at the
moment? The RMA already provides various safeguards to protect property interests. Indeed, the
Act could actually be described as one that respects the enjoyment of property rights, sometimes to
the detriment of the environment. For example:

e Section 9 of the Act treats land differently to most other domains, in that it presumes
landowners can do as they wish unless expressly restricted by a rule or regulation. Such
provisions then need to be specifically justified and are frequently tested through the courts. In
practice, aside from subdivision, territorial authorities “have a relatively permissive attitude to
land use (in the sense that land use is permitted relative to various standards)”.?® It is therefore
not correct that “the RMA [is] fundamentally incompatible with what people actually want by

establishing a presumption against land use”.2®

e The definition of an ‘effect’ on the ‘environment’ encompasses impacts on people’s property
rights and interests, meaning that such effects can be, and often are, weighed in planning and
consenting decisions. One of the key rationales for creating a strong Environment Court was to
have a judicial body overseeing rules that could have significant impacts on property. Many
controls on land are, as mentioned earlier, about safeguarding others’ freedom to enjoy their
own property rights.

e Section 32 of the RMA requires exploration of whether a plan (ie regulation) is the most
‘appropriate’ way to achieve the objectives of a proposal, including efficiency and effectiveness,
and its benefits and costs (including on people’s property). For example, in the Mackenzie District
the Environment Court carefully weighed up the competing interests of private landowners and
the public good in protecting landscape values in the Basin.??

e Aperson can apply to the Environment Court to determine whether a provision in a plan or a
proposed plan “renders any land incapable of reasonable use” and places an unfair and
unreasonable burden on the interest holder (in which case it can direct the local authority to
modify, delete or replace the provision or acquire the land).??? This guards against true regulatory
takings based on the specific facts of a case.??® In practice this has been used, for example, to
stop ‘open space’ zoning for private land,?** and to remove heritage listing on properties
requiring significant funds for restoration.??

e The Act provides strong protection for ‘existing use’ rights. This means that uses of land, if they
were established before a regulatory restriction in a district plan was notified, can continue in
perpetuity as long as their effects are similar in character, intensity and scale.??®

e As mentioned earlier, consent authorities cannot cancel a consent once granted (and there are
strong restrictions on the circumstances in which conditions can be reviewed).??’ It is also not
possible to impose conditions that frustrate or derogate from a consent once granted.??

e Arguably some institutions (eg some councils) have been captured or influenced by sectoral
interests, leading to political incentives not to impose controls that are seen to erode property
rights or expectations.??® This has contributed to a gap between what plans aim to achieve in
their objectives and the actual controls on property that would be capable of achieving them.
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For example, a recent report noted the “disconnect between rules and outcomes” in
Canterbury’s land and water regional plan, which:?3°

has objectives and policies for maintaining or improving the naturalness of the region’s lakes, but the
rules do not directly manage the significant pressures on ... lakes (land use, stock numbers, farming
intensity).

If anything, the scope of the system needs to be expanded in some places, notably to curtail existing
use rights or consented rights where they are undermining essential public interest outcomes. This
would include where they threaten environmental limits or where needed to adapt to climate
change.

231

Key points e The RMA already protects private property rights in a variety of ways,
sometimes to the expense of the natural environment.

5.9 Property rights for the environment?

One intriguing possibility for protecting property rights is for the regulatory land use system itself to
be recast as a rights-based system. Here, the environment itself would have rights it could defend,
alongside those of property owners. Aspects could even be granted legal personhood, as they have
been under some Te Tiriti settlement legislation. The government has suggested:?3?

there is “a perception that a property rights approach is somehow incompatible with environmental
goals. What this ignores is our ambition to for the environment to get a property right, too.

This warrants further exploration, and it would be speculative to do that here. But one can also
foresee risks. For example, whose rights are paramount where they clash? Would limiting these
rights to the environment exclude the broader public from involvement (since they would not
necessarily have rights)? Would the custodian of an environment with a property right be able to
dispose of that interest, like other property owners? Would the environment be liable for harm it
caused to other people’s property? And is a rights-based system really meaningful unless it is
accompanied by responsibilities? As Joe Williams points out: 23

No right in resources can be sustained without the right holder maintaining an ongoing relationship
with the resource. No relationship; no right. The term that describes the legal obligation is
kaitiakitanga. This is the idea that any right over a human or resource carries with it a reciprocal
obligation to care for his, her or its physical and spiritual welfare.

6. Positive impacts need to be generated

6.1 Restoration and enhancement of the natural environment

“Behind New Zealand’s clean and green image is a dirty truth.”?3*
The discussion so far has focused largely on preventing or managing adverse effects, whether on the
commons, on other people, on the broader environment or on interests of future generations. In

economics speak these are all about internalising negative externalities. The question then becomes
how best to do so (which tools to use).
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Although supported by some,?*® such a system can be criticised for being largely reactive. It responds
to people’s proposals that could cause further harm. But the reality is that we live in an environment
that is, in places, already degraded and requires improvement.?*® And for Maori:*’

The exercise of kaitiakitanga is not only about sustainably managing the whole of an interconnected
environment, but also recognising and addressing the legacy effects from past developments/activities
such as deforestation, drainage of wetlands, or discharge of untreated contaminants into waterways...

Sometimes, improvements might be achieved by reducing human pressure on natural systems so
they can recover over time. Nature is remarkably resilient. For example, water quality improved
significantly following the prohibition on discharging raw sewage into the Manukau Harbour
(although significant issues still remain).?*® However, in some cases the damage is done — wetlands
will not magically reappear, and native birds will not flourish if we leave them alone —and more
proactive steps are needed to shape a different future.

To some extent this must lie beyond a regulatory (planning and consenting) system, and it explains
why we have other frameworks and institutions (eg for conservation and biosecurity/pest control) as
well as non-statutory initiatives for restoration (including grants and other, relatively ad hoc,
incentives).?3® We need carrots, not just sticks, to mobilise landowners and others.?* Financial
mechanisms like green (‘Pigouvian’) taxes would provide some of the strongest incentives for
improvement and probably need to lie outside legislation like the RMA. Work by the Tax Working
Group should be looked at again very closely.?*

But it is possible for resource management legislation to contribute to restoring the natural
environment. It is therefore of potential concern that the government has announced its intention to
create a narrower ‘effects-based’ system, rather than one that seeks ‘outcomes’. The implication is
that the system’s scope (ie the reasons for which controls can be imposed) may no longer extend to
the pursuit of positive environmental effects, only the mitigation of negative ones.

This would narrow the scope of the existing RMA — which has some constraints on requiring positive
effects,?*? but which nevertheless recognises the importance of environmental improvement when
planning and consenting.?*® It also goes in the opposite direction to what is needed, in that the scope
of the RMA actually needs to be expanded if it is to restore the natural environment. For example, an
outcomes-based regulatory system could:

e Enshrine a list of desirable outcomes and impose a duty on authorities to pursue or achieve
them (including through non-regulatory methods);?*

e Create a framework for binding targets for improvement and an accountability framework
around meeting them (which has been done, for example, in the National Policy Statement
for Freshwater Management);?*

e Impose general duties on persons (including landowners) to safeguard the environment
(which has been done in Victoria);?*

e Provide relatively smoother consenting pathways (eg fast-tracking or controlled activity
status) for activities having known environmental benefits.?*” For example, Paris has created
a ‘license to green’ where residents are authorised to plant trees and gardens on vacant
land;

e Provide for competitive allocation mechanisms (eg attribute weighted tendering) that give
greater weight to applications proposing environmental benefits (creating a ‘race to the
topr);248

e Provide a clearer framework for the creation of economic instruments to incentivise
restoration;*°
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e Use plans to align activities or land uses having synergistic benefits for the environment (eg
offshore wind farms and marine protected areas);

e Direct fees or charges (eg coastal occupation charges) into environmental improvement
programmes;

e Use the consenting process as a trigger for requiring not just mitigation, but net benefit
(which has been done in the United Kingdom).?*°

All these and other specific mechanisms would be desirable. None would be inconsistent with the
enjoyment of property rights. But they are just a selection of examples. The more urgent point is that
environmental enhancement should not be artificially excluded from the scope of future legislation,
given (1) the significant challenges the country faces and (2) the very real opportunities for
addressing them through regulatory tools.?*!

e New Zealand’s natural environment is severely degraded in places and
requires a focus on improvement.

e Although this will need to involve non-regulatory measures, a future

Key points resource management system can also play its part in a variety of ways to
make things better.

e The scope of a future system should not be artificially constrained to one
that just manages the adverse effects of activities — it should pursue
positive outcomes for the natural world.

6.2 Urban planning

“One response to the complex, adaptive nature of cities, is for planners to use a relatively few, simple
rules that prohibit certain types of harmful spillover effects. Planners would otherwise leave
households and businesses free to develop private land as they wish.”?*?

“Forget the damned motor car and build the cities for lovers and friends.”*3

“... cities are humanity’s greatest invention, they make us richer, smarter, greener, healthier, and
happier.”**

Greening the city
“I'd far prefer to be in the shade of a tree than the shade of a building.”?>®

Aside from the need to restore polluted or degraded environments across the country, there is
extensive evidence that flourishing ecosystems and access to nature have significant social and
health benefits for urbanites.?>® There is a reason, for example, why hospitals are traditionally
located next to green space and botanical gardens, and why doctors in Japan prescribe ‘nature
bathing’ alongside drugs; the natural world reduces mental distress (neural imaging has proven
this).%7 It helps children learn, too (one study has shown that the positive effects of nature are larger
than the negative effects of poverty),?>® and makes it three times more likely for people to exercise
(although no one is making them do s0).%>° Green walls improve air quality and create thermal
buffers. Streetscapes — where the public and private realms meet — are even more important than a
scattering of public parks, because people interact with them much more in their daily lives.?° A
green city is, empirically, a happier city.
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Urban nature can also flow through into tangible economic benefits. For example, one study has
shown that shoppers are willing to spend around 10 percent more in places having high quality tree
canopies.?®! Contact with nature also improves cognitive performance and memory, making workers
more productive.26?

A key role for a future system must be to bring more nature into the urban fabric, creating positive
outcomes for residents and visitors, as well as te taiao itself. This role includes enhancing not only
nature but people’s access to nature (for example through the creation of esplanade reserves, green
streetscapes, and walkable/accessible neighbourhoods that do not require cars or even buses). Our
cities are not just marketplaces, just like people are not just workers. They are, rather, habitats for
humans.

Key points e Urban planning is about more than just mitigating the bad stuff.
e Happy, healthy cities rely on bringing nature into urban space.

The importance of infrastructure — but not just pipes and pumps

There is a more prosaic, but just as important, sense in which the role of the broader resource
management system is more than just the prevention of harm. Public infrastructure or services like
roads, water pipes and wastewater treatment facilities are essential, as well as all sorts of social
infrastructure (eg libraries). These things are planned and funded outside the regulatory framework
of the RMA, and lie beyond the scope of this report.

However, planning legislation does need to ensure that there is effective coordination of these public
services and the associated rezoning of private land (ie that they happen at the same time). Without
such services, land use change (eg more residential housing, open urban green space, commercial
opportunities) cannot be achieved. The Productivity Commission and Infrastructure New Zealand
have identified this as one of the key functions of the system, with better coordination needed,
especially in times of rapid urban growth.?®* Some have suggested legislative design solutions
(merging bits of the RMA with funding legislation like the Local Government Act)*** while others have
supported a higher layer of spatial planning that seeks to line up separate decision-making
processes.?®® Either way, a future system will need to create better coordination.

Taking this idea a step further into the 21 century, infrastructure and the resource management
system support each other through nature-based solutions: wetlands or rain gardens rather than
pipes as stormwater management infrastructure; active transport routes like cycleways through
green space rather than just roads. Cities need to work with nature, not against, and the market does
not necessarily achieve this on its own. One study in Beijing showed, for example, that a project
which increased green space by 10 percent and converted 50 percent of impervious area into porous
surfaces, reduced runoff by over 85 percent and reduced the peak rate of discharge by over 92
percent.?® It is a win-win.

The opposite situation can be seen in places like Houston, where high growth accommodated by
urban sprawl based on motor cars and extensive impervious surfaces (eg concrete) has contributed
to massive issues with flooding, urban heating, costly infrastructure retrofits (eg floodgates for
individual properties)?®” and large social and economic consequences.?®® There, almost 30 percent of
freshwater wetlands were lost between 1992 and 2010.%%°
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Just like other infrastructure, nature-based solutions cross the divide between public and private
ownership. But at the moment they are generally perceived quite differently — as regulatory controls,
not the provision of a service. For example, the response by some officials in Houston to suggestions
that nature might be left to provide its own services (eg by stopping more concrete) was that “...
people have a right to development. They own the land”.?’° One can contrast Paris, where there is
now a requirement for new commercial buildings to have partially vegetated roofs, or solar panels.
Both are vital forms of infrastructure.

Studies have also shown that injecting greenery in places where people live and work generates
social cohesion by encouraging diverse groups of people to linger and interact, meaning that nature
is a form of social infrastructure as much as it is the utilitarian provider of services like stormwater
retention or pollination.?’! The value of nature as infrastructure is increasingly being appreciated (for
example in the Te Hoiere/Pelorus Catchment restoration project, and in Queenstown’s blue-green
network).?’2 But it is by no means a universal way of thinking in a system where planners and
engineers don’t always see eye to eye. Narrowing the scope of the RMA to consider whether the bad
effects of things like roads and pipes are acceptable will not create the kinds of change in wellbeing
the country needs.

e A future system needs to provide effective coordination between land use
change and the provision of associated infrastructure.

Key points e |t also needs to create coordination between the provision of

infrastructure and the environmental aims of the system, by deploying

nature-based solutions.

Place shaping

“Ko ahau te Taiao, ko te Taiao, ko ahau. | am the environment, and the environment is me.”?”?

More broadly still, the role of urban planning and design is to shape places that enhance the
wellbeing of communities. This is not just about preventing adverse effects or reducing the potential
for future conflicts.?’* Rather, it is about “designing social, economic and cultural value, to create
sustainable human settlements of complexity, diversity and vitality”.?”> Careful planning of land and
how it is used is vital to generate the many agglomeration benefits that cities can offer.?’® The overall
aim is to see the wellbeing of communities and the environment flourish.?”’

The importance of planning can be seen in an array of urban design principles that have been
developed over decades and are frequently used to inform decisions in district plans. For example,
good urban design (how people, buildings, spaces and amenities interact) can have a positive
influence on people’s mental and physical health,?”® crime reduction,?”® social connection,?° mobility,
inclusiveness, energy efficiency?! and general quality of life.?®2 One study has shown that well-
designed urban space means youth are less likely to participate in smoking, drinking, gang
involvement or drug use.?® Another has pointed to the importance of design in accommodating the
physical and mental needs (eg social connection) of the elderly (an important consideration as our
population ages).?®

Some have therefore suggested that the RMA should be more, not less, courageous and specific

when it comes to pursuing social and economic outcomes, including:?°
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specific policy direction over urban growth and form to better secure or sustain efficient transport
networks and maintain compact urban form.... [and] urban design (section, and street orientation and
layout, to optimise solar warming/localised power generation and minimise reliance on centralised
electricity generation and/or natural gas).

At the moment, planners can and do consider such things under the RMA by using the fairly weak
hooks of “enabling people to provide for their ... wellbeing”, enhancing the “quality of the
environment” and “amenity values”, and “efficient use and development” of resources.?®® However,
Phase 3 of the government’s reform programme raises important questions about the future scope
of urban planning and the role of the planner (relative to property owners and the market) in
enabling positive outcomes. For example, Ministers have said that the RMA: %’

has had a breadth and complexity that is too great for councils to implement effectively... and that
“the broad scope of the RMA, covering everything from trout to culture to social and economic well-
being, allowed the enormous power of land use regulation to be misused [and] ... [planning should
not] direct development outcomes that are better determined by landowners and developers
themselves in response to demand...

It is not clear what this might mean specifically for the scope of the RMA, aside from a general sense
that some positive outcomes should be ‘cut’. One idea seems to be that if a planning instrument
does too much, it might therefore spread itself too thin, and lack focus and effectiveness. We have
not seen any evidence that the system considering ‘too much’ is, by itself, causing worse outcomes.
Integrating many factors is simply the unenviable job description of a planner — the reason the
profession exists.?® Planning by its nature is complex because the human, built and natural systems
it interacts with are complex.

If anything, a truly outcomes-based system presents opportunities to reap significant synergistic
social, economic and environmental benefits from urban design that cannot be achieved through
other mechanisms in isolation (eg the Building Act or Local Government Act).?® Artificially narrowing
the role of the planner to managing adverse effects (eg on water quality) and coordinating pipes and
roads, and excluding social and economic wellbeing, risks create perverse outcomes for
communities. It may even add longer term costs to the public purse through policing, mental health
and social services —the ambulances at the bottom of the urban cliff. And if some councils are
struggling to implement the RMA (for which there is a strong case) then the logical solution is to
support them rather than make the scope of planning fit the constrained capacity of our
institutions.?%°

Others have been less concerned about objective overload per se (the system doing too much) and
more about replacing the RMA’s initial free-market and effects-based vision with a much more
interventionist approach to planning. The idea is that the Act needs to go ‘back to basics’ and let the
market get on with it in many areas.

However, it is not obvious there were ever “pure” economic origins for the RMA,?*! nor that these
have been gradually eroded over the years by “scope creep”.?? A narrow neoliberal scope based on
internalising negative externalities — mitigating the bad stuff — was never legislated for, only assumed
by some based on the spirit of the times and selected parliamentary speeches.?®® The RMA has
always anticipated a broad scope for urban planning where it is in the public interest, even though its
purpose and principles do not have much to say about what urban development outcomes should be
sought by planners.

There are also checks and balances that limit scope creep. For instance, when thinking about urban
design, planners operate within the constraints of local democracy. Councils are accountable to
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communities for their value-based decisions about how urban spaces grow and change, providing a
constraint on the kinds of controls deemed unacceptable by residents. The rationale and evidence
for restrictions on land can also be tested in the Environment Court. Section 32 analysis of alternative
options seeks the most appropriate way to achieve those outcomes, including consideration of
impacts on property and what results the market could more effectively deliver. Rather than reducing
the scope of the system, more focus could be put on ensuring the robustness of section 32 analyses.

e Urban planning is fundamentally about shaping the urban and rural fabric
for communities in positive ways, not just reducing conflict or responding
to negative effects. Its scope should not be constrained to the latter.

Key points e Planning is complex, reflecting the complexity of the social, economic
environmental and cultural elements of communities themselves.

e The RMA never had ‘pure’ neoliberal origins. From the outset it enabled a
focus on positive planning.

A spotlight on urban boundaries

One important expression of urban design at the macro level is the concept of the urban limit or
boundary. This is a line that generally separates land that can be used for residential and associated
urban uses from rural or other non-urban use (eg lifestyle). Such boundaries clearly need to be
responsive to demand over time. They need to move. Excessively rigid limits have contributed to
housing affordability issues in the past (eg in Auckland’s metropolitan urban limit), because they
constrained the supply of developable land in the context of increasing demand, driving underlying
land prices up.?®* This is not a good planning outcome. Land markets need to be competitive.

However, establishing predictable and strategically planned growth corridors — where growth can go
— is vital in generating positive impacts for cities. They can encourage a compact and sustainable
urban form, reducing the environmental, climate and economic costs of sprawl. More specifically,
benefits include:?*®

e encouraging active transport modes like walking and cycling (with health benefits) as well as
public transport

e improving mobility while reducing the environmental and climate impacts of private motor
vehicles

e making the provision of infrastructure (including green space) more efficient, including fully
realising the potential of existing infrastructure

e make land and energy use more efficient over the long-term

e reducing pressure for the development of land protected for good reason (eg sensitive or rare
ecosystems, buffer zones for streams or hazards, landscapes, and food producing land)

e having a strong sense of community, connectedness and vitality

e enhancing the ability to attract and concentrate high value knowledge-based industries that do
not require large spaces

e providing people better access to job opportunities

e providing access to recreation, amenities, and essential services including for the elderly who can
age in place and feel part of a community

e enhancing community safety (given there are more people around).

Ministers, on the other hand, appear to desire a more market-led approach to how cities grow to
“make it easier for cities to expand outwards” and:?*®
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If you are a developer who wants to build on the city fringe, and are happy to pay for the
infrastructure costs, you should be able to.

The idea is that allowing free reign for the market to choose where to develop will reduce housing
costs by increasing supply. However, this would not necessarily be the case if an urban boundary
were well placed and was sensitive to demand for developable land.?®’ For example, an analysis of
the impact of Auckland’s post-Unitary Plan rural-urban boundary in 2020 showed that most
discrepancy in land price was caused not by regulatory zoning — the existence of the boundary itself
— but by the availability of infrastructure to service the land:?*®

the boundary is likely to add a price premium of at most 5.2% to developed residential land inside the
boundary compared to farmland outside, and at most 4.2% compared to lifestyle land outside. These
premiums are substantially lower than estimates in previous studies, and are before accounting for
any social costs of more expansive development not included in market prices, such as increased
congestion or emissions.

Allowing sprawl can also be highly inefficient at the bigger picture level, arguably justifying this kind
of modest premium.?*® A random scattering of private developments will have unpredictable impacts
on public infrastructure and services (not just roads and pipes within their footprint, but also
upgrades to trunk infrastructure and services like schools, libraries, waste collection and other things
that make neighbourhoods work). Developers might cover initial costs, but councils will inherit any
inefficiencies and maintenance costs in the longer term.

Unfettered sprawl will also have ramifications for the overall functionality and sustainability (eg
climate footprint) of urban areas. In Ireland, for example, similar issues around disproportionate
growth pressures in Dublin have led to a strict plan-led approach to where and when growth occurs
around the city (as well as seeking to relieve pressure by incentivising growth elsewhere). In
interviews, senior Irish planners appeared quite shocked that policy makers would contemplate
significant unplanned or out of sequence development on the urban fringe. Removing the power to
control sprawl has also caused significant issues in the USA when it comes to locking in the
intergenerational impacts of car dependence, access to amenities, flooding and the efficient use of
land.3%

Reducing the scope of the RMA, to exclude consideration of urban form, also fails to recognise that a
more nuanced and place-based approach to growth (and supply of housing) can be, and to some
extent is, achieved through national direction. This already requires significant growth capacity to be
planned for (well in excess of what is anticipated in the short term).2°? It is by no means clear that
this is a problem in need of a legislative sledgehammer (the removal of all urban limits) that will lack
the place-based nuance of planning process.

Of course, the market will always have an important place in shaping the built environment in
positive directions (as it is best placed to understand what consumers want). The design of
regulatory controls needs to take into account economic dynamics (eg providing land where
developers would find development feasible, based partly on price differentials at the urban
fringe).3%2 However, left to its own devices, the market will respond to the demands of prospective
purchasers, not society as a whole. It will also focus on individual parcels of land, not the effective
coordination of public and private actions across a whole city. Such design considerations will
become even more important as density (and therefore the potential for both conflict and
connection in our cities) increases.
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e Urban limits and planned growth corridors are an important tool in the

Key points planning toolkit if they are responsive to demand and flexible over time.

e They can have benefits for the sustainability of cities, energy and
infrastructure efficiency, social wellbeing, and greenhouse gas reduction.

Demanding positive effects from consent applicants

Finally, some have expressed concern about the RMA imposing unreasonable conditions on consent
applicants to provide positive social, economic and environmental outcomes in urban areas that are
wholly unrelated to the effects of a project.?® This has led to a belief, expressed by Ministers, that
the concept of ‘effect’ and thus scope of the RMA has ballooned, leading to ‘gold plating’ of projects
and increasing costs. Concerns remain despite an existing requirement in case law that conditions
must be ‘reasonable’ and relate to the proposed activity (a ‘logical connection’),3** and appear to be
based at least partly on the findings of the Infrastructure Commission.

A spotlight on positive effects: Mussels, hockey and ponies
The Infrastructure Commission states that:3%

the RMA has been used to require unrelated activities, such as the establishment of mussel beds, the
construction of a national hockey stadium and redevelopment of a pony club, to be funded in order
for an infrastructure project to gain consent. In some cases the definition of an ‘effect’ has extended
beyond the management of natural and physical resources ...

The reality turns out to be somewhat more nuanced. With respect to the mussel beds, the Te Ara
Tupua project (a walking and cycling route between Wellington and Upper Hutt) requires the
provision of structures to support mussels “to mitigate the loss of rocky reef habitat from building
the walking and cycling link”.3% This is clearly a direct effect within the management of natural and
physical resources.

Similarly, the ‘unrelated’ construction of a hockey stadium arose from the Northern Corridor
improvements project. This involved taking a large amount of land away from the lease of an existing
hockey stadium (which was agreed by all involved to be a “significant adverse effect” where “the
proposed complete relocation of the hockey stadium is the only way to mitigate the significant
adverse effect arising as a result of the Project on it”).3%” It spurred a side agreement between the
parties to relocate and develop the stadium which was embedded in a condition of consent, as well
as a complex set of arrangements involving different legal frameworks.

The pony club referred to (this time in Te Atatu) was directly affected by the construction of
Auckland’s Waterview Connection to the point it could not carry out day to day operations under its
lease — indeed, 4 hectares was to be used as a construction site and a further 0.7 hectares required
permanently for interchange widening.3% Again, this was a direct effect.

Thus, at least some of the examples of effects said to be beyond the proper scope of the RMA are
actually significant and directly connected impacts on private property rights (leasehold estates) that
are being mitigated or compensated for. The dismissal of such effects as overreach jars not only with
the desire for a system based on property rights, but is also inconsistent with the (at least potential)
appetite in phase 3 reforms to require compensation for any diminution of property rights relating to
biodiversity protection (which are just as much in the public interest as the creation of a road or
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cycleway). It is also important to note that the RMA specifically does not allow the imposition of
conditions unrelated to adverse effects unless volunteered by an applicant (known as an Augier
condition), with clear case law to this effect.3%

e More evidence is needed about the prevalence of consent conditions that
demand applicants to provide positive effects unrelated to their adverse

Key points effects on the environment. The RMA already limits the situations in
which this can occur.

e At least some examples of conditions given as ‘overreach’ involve the
mitigation of adverse effects that are squarely generated by a proposal.

6.3 Climate change adaptation

One element of good urban planning is creating an urban fabric that is more resilient to hazards and
environmental change. This is partly about avoiding or mitigating the potential effects of new
development on residents and infrastructure providers themselves (eg preventing sensitive activities
like housing in areas vulnerable to sea level rise).3'° But it is also about proactively increasing the
resilience of what is already there. In some cases, it may need to involve complex programmes of
managed relocation of whole communities.?!

This is a complicated area of policy that goes well beyond the resource management system, into
areas like insurance, funding and institutional design.3'2 But a key element will be how the system
approaches land use, including potentially rezoning vulnerable areas, extinguishing existing use
rights, and ‘making room for rivers’. Adapting land use to climate risks will be needed not just in
urban centres, but also for the rural and natural environment (eg to relocate habitats containing
threatened species, or to protect food producing and economic systems).3!® For example, large parts
of the Hauraki Plains will be vulnerable to coastal inundation, possibly rendering land unusable for
agriculture 31

EDS has recently done a deep dive on what the broader system, not just the RMA, needs to provide
to support adaptation to a changing climate. The key point for this report is more straightforward: a
changing climate will require the pursuit of positive, planned outcomes for the use of land. It cannot
be achieved in a purely effects-based system, that assumes the status quo will remain, or only
responds to the potential harm caused by new activities. Climate change adaptation is already within
the broad scope of the RMA — and it needs to be retained in any attempts to narrow down the
system.

e A future system will need to strengthen resilience to climate change,
Key points including through land use change. This is about much more than just
responding to the adverse effects or risks of new development.

6.4 Economic resilience

Should the resource management system be used as a way to drive (rather than simply enable)
positive economic outcomes? Should specific activities or sectors be supported or favoured relative
to others?
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When the RMA was enacted in the 1990s, it was anticipated that it would have no such role. The
market would determine which uses of land (and other resources like water and the marine space)
were appropriate as long as their effects on people and environment were acceptable.3'® In other
words, the RMA would not be used to determine or test which activities would be ‘best’ or ‘wise’ for
the country, as had been the case under previous Town and Country Planning legislation.

This has largely played out in practice. For example, alternative or ‘better’ uses of resources (whether
common pool or private) are not generally considered in consenting decisions.3'® There have been
some notable exceptions relating to the protection of spaces for particular purposes (eg elite soils for
farming,3'” aquaculture management areas, or corridors for publicly important infrastructure like
roads or transmission lines).3!® But mostly the RMA is set up to judge the acceptability of individual
projects based on the effects they could have.

It is therefore not immediately clear what Ministers mean when they say “plans and consents are
important, but they should not run economies.”®'® The RMA may impose costs on business, but it
does not obviously run the economy. If anything, it has frequently proved passive by providing little
resistance to the immense economic pressures generated by the market or broader government
policies. For example, the RMA has failed to safeguard freshwater from the dairying boom, or more
recently to address the impacts of exotic forestry on waterways and communities.3%

If anything, it has become apparent that the country’s natural and physical resources (including land)
require a more strategic, sustainable and to some extent interventionist approach if our economy is
to thrive and be resilient. Some, for example, have pondered whether a continued reliance on
primary production (and its erosion of our natural capital and almost inevitable socialisation of
environmental costs) is the best idea economically.3?! Is our preference for monolithic land uses,
covering swathes of our landscapes, still a choice that the market should be allowed to make without
guidance, if in the long-term it reduces the resilience not just of the environment but also the
economy?3?? In recent work the Parliamentary Commissioner for the Environment has shown that
around one third of all catchments will require land use change —a fundamental economic, as well as
environmental, shift.33

There is also a growing need to figure out where infrastructure like wind farms and solar panels (as
well as activities like aquaculture) should and should not go, not just leaving it up to the market to
propose locations or defend existing ones. For example, in Taranaki, there is currently a conflict
between seabed mining and offshore wind, where the former looks likely to proceed despite the
more compelling long-term benefits of the latter.32* The economic use of this space is a nationally
significant choice, not a race to be first to get consents. Similarly, a lot of the litigation that has
slowed down onshore wind projects has been because of a lack of strategic planning about where
wind farms should go. Instead, the market has been left to pursue projects in sensitive areas (eg
ONLs), creating friction between economic and environmental outcomes.

Of course, resource management legislation is not well positioned to drive all strategic economic
choices. These require a much broader set of considerations, for example in an Energy Strategy. Also,
the more specific activities get (eg what kind of building gets built), the greater the role of the
market. But legislation can certainly provide a mechanism by which big picture choices about land
use are implemented. There appears to be a growing appetite for formal spatial planning to achieve
this, which we are going to look at in more depth in a later paper.

Note finally that a more interventionist approach to resource management is by no means alien to
our system. For example, the (misguided) assumption that the extraction of fossil fuels is
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economically beneficial for the country means there is currently a regulatory framework that enables
miners to gain access to private land for that purpose.3?® Existing marine farms were recently granted
a blanket extension of consent duration because of a push to enable the economic benefits of
aquaculture, despite more nuanced reconsenting processes being already underway and other
possible uses of the space.3?® Similarly, the Fast-track Approvals Act gives a smoother consenting path
to specific projects thought to be economically important, where priority in the queue can be
determined by Ministers.3?” This is about as interventionist as it can get, which has been greeted with
a degree of unease by free-market advocates.3?®

All these efforts at economic management are understandable, but they need to be redirected into a
system that seeks a more sustainable and strategic economic transformation (eg how land use
should change over time). For example, a landscape scale approach to land use change was stressed
by the Ministerial Inquiry into Land Uses in Tairawhiti and Wairoa, which recommended returning
erosion prone land to permanent native forest.3?° The Parliamentary Commissioner for the
Environment has identified a number of places where intensive agricultural use needs to give way to
other activities.3® And if we look to Scotland, we see a planning system that is explicitly designed to

“make sure that land is used and developed in the public’s long-term interest”.33!

e Akey question is the extent to which a future system should be able to
support sectors or activities on the basis they would contribute to the

Key points economic wellbeing of the country.

e While the system should not plan the economy, there is a strong case for
a more strategic approach to the use of land and other resources through
spatial planning (guiding what kinds of activities should go where).

7. Concluding comments

Policy makers need to be extremely careful when thinking about narrowing the scope of a future
resource management system. General statements about the RMA doing ‘too much’, and needing to
focus on ‘material’ adverse impacts that affect ‘property’ or a narrowly defined ‘natural
environment’, risk losing sight of the multifaceted reasons why a statute like the RMA has evolved
and is needed.

Above, we have framed four quite different rationales where intervention is justified: to manage the
commons (both its protection and allocation); to address impacts on people and their rights (which is
especially notable in the urban context); to recognise the public and intergenerational interest in
elements of private land itself (notably biodiversity and soil); and to pursue positive outcomes (by
restoring already degraded environments, shaping urban spaces, and adapting to climate change).
Although there is room for genuine debate about scope around the margins —and we have discussed
some of them — these rationales need to remain core to a future system. For the most part, they are
adequately reflected in Parts 2 to 4 of the RMA, and constraints should be specifically carved out
only where justified. A requirement for proportionality may be appropriate when it comes to
controls in the urban environment.

Policy makers also need to be precise as to what rationale is being talked about in any given
situation. For example, impacts on private land (eg the use of elite soils for houses) should not be
confused with impacts on the commons (eg the effect of land uses on groundwater). Property rights
are important, but they are not absolute and should not be conflated with property expectations.3*
Effects that can be made to sound trivial (eg the colour of a roof) should not be dismissed without
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understanding what their purpose is in context (eg to counter the risks of urban heating). And when
it comes to property rights, the RMA already provides considerable protections, sometimes at the
expense of the environment.

None of the above should be taken to mean the RMA is fit for purpose. It is not.

But policy makers should not rush to constrain its scope in drastic ways when the most significant
issues lie elsewhere. Frustrations about the Act may make it tempting to eject some things entirely,
and deal with them through some vague policy process later on. But concerns about the RMA are
often more about three other things: its purpose and principles (the balance of criteria that guide
decisions), process (how long and costly approvals are) and legislative design (whether something
should be managed under the RMA or another statute). Process, and the cost and time that come
with it, will be particularly important to fix, a point that has been quite rightly emphasised by the
government. These issues are the subject of future papers we are producing on reform of the RMA.
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