
The proposed regulatory relief framework under the 

Planning Bill and Natural Environment Bill will likely 

be the most legally contested element of the new 

resource management system.

Rather than simplifying planning, it creates a 

complex web of contestable decisions on valuation, 

eligibility and relief, which will bog the system down 

for years in costly litigation. 

For Auckland alone, decisions will need to be made, 

individually, for tens of thousands of properties. It will 

result in major fiscal uncertainty and lengthy delays 

for new plans. Councils, the Planning Tribunal and 

Environment Court will be overwhelmed.

If councils seek to avoid regulatory relief 

requirements, by reducing environmental protections, 

there will be litigation over plan adequacy.

A better solution is preserving property rights, 

without creating an entirely new compensation 

bureaucracy, by (1) including a strengthened section 

85 of the RMA in the new planning system and (2) 

requiring that regulation be proportionate. These 

things are already provided for in the Bills, although 

the proposed equivalent of section 85 requires some 

amendment to be effective.

To get a feel for how regulatory relief will play out in 

practice, imagine it’s mid-2028, and Auckland Council is 

preparing its first Natural Environment Plan under the 

Natural Environment Act and Land Use Plan under the 

Planning Act. 

The Acts require Council to include a ‘relief framework’ 

in its plans if they impose ‘specified rules’ on privately 

owned land which are ‘reasonably likely’ to have a 

‘significant impact’ on its ‘reasonable use’. 
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Specified rules are those that relate to identified 

areas of indigenous biodiversity, outstanding natural 

features/landscapes (ONFLs), significant heritage 

sites, sites of significance to Ma-ori (SASMs), and areas 

of high natural character in the coastal environment, 

wetlands, lakes, rivers or their margins.

Council wishes to include specified rules in its plans. 

It considers they are required to ensure that matters 

of high public interest are appropriately managed. For 

example, Council wants to ensure that its plans include 

rules managing the clearance of significant habitats of 

indigenous biodiversity and notable trees. 

Under its Auckland Unitary Plan (AUP), which was 

promulgated under the RMA, Council has mapped 

significant ecological areas (SEAs) which overlap 17,300 

private properties. It has also mapped around 6,000 

notable trees. In total, Council has calculated that 24,000 

private properties, spread right across the Auckland 

region, would be affected by a specified rule that it wants 

to include in its plans (see Table 1 and Map below). 

Overlay Area on 
private 

land (ha)

Number 
of private 
properties

Significant Ecological 

Area

26,000 17,300

Outstanding Natural 

Landscapes

30,000 4,300

Outstanding Natural 

Features

2,000 1,300

Outstanding Natural 

Character

1,000 60

High Natural Character 6,000 800

Sites and Places of 

Significance to Mana 

Whenua

170 200

Historic Heritage 

(extent of place)

350 4,400

Historic Heritage 

(points)

NA 70

TOTAL 49,000 24,000

Table 1: Extent of planning overlays currently in the 
Auckland Unitary Plan which may trigger regulatory 
relief requirements

Map: Significant ecological area overlay in the Auckland 

Unitary Plan
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For every affected property, a specified rule generates 

new rights, new liabilities, new disputes, new appeal 

rights, new jurisprudence and new fiscal exposure. 

This is because the relief framework creates an entirely 

new jurisdiction.

Each rule requires consideration of impact on the 

reasonable use of land. If a rule is ‘reasonably likely’ to 

have a ‘significant’ impact, then a relief framework is 

required. 

Council doesn’t want to fire ahead with a relief 

framework without understanding its potential 

implementation cost. Doing so would be fiscally and 

legally risky, because the Acts strictly require the 

framework to be implemented, and this automatically 

gives “an eligible person … the relief to which they 

are entitled”. Such precaution is especially important, 

because Council is subject to a rates cap, and there is 

a risk that it won’t be able to afford the relief, even if it 

wants to provide it.

Further, once a plan is operative, the only way to reduce 

or remove the Council’s relief liability is to introduce a 

plan change altering the rules, which may take years. It 

wants to get it right first time. 

So, before proceeding further with the plans, Council 

embarks on an assessment to determine potential impact 

and reasonableness and, consequently, the likely cost of 

relief and its affordability. 

For at least 24,000 properties, Council needs to:

1.	Determine which properties are caught by the specified 

rule: Those that have changed ownership since the 

AUP was notified in 2013 won’t be, because someone 

who purchased the property after notification is no 

longer eligible. Some ownership arrangements are 

complex and may require legal proceedings to clarify 

if ownership has, in fact, changed hands. For example, 

inherited property, property placed in a trust where 

beneficiaries are added, and where different interests 

in land (other than a fee simple estate) have changed 

hands. 

2.	Determine the scope of specified rules on the topic of 

indigenous biodiversity: Legal advice is required to 

determine, for example, if the 6,000 notable native 

tree protections (including coastal po-hutukawa along 

Auckland’s North Shore) require relief, or drinking water 

source protection rules. Application to properties within 

the Waitakere Ranges Heritage Protection Area also 

requires legal clarification. 

3.	Determine what key terms mean: Legal advice, and 

potentially litigation, is required on the interpretation 

of ‘significant impact’ and ‘reasonable use’, among 

other terms (see Table 2). 

4.	Assess impact and reasonable use for every eligible 

property: This is to determine if relief is actually 

required. In practice this requires, at the very least, 

rough property-level valuations and analysis of 

development expectations in order to understand the 

possible impact on land value. Particular attention 

would need to be paid to the 1700 urban sites subject 

to Council’s proposed specified rules. 

Once Council has determined that the specified rules 

it wants to include in its plans are reasonably likely to 

have a significant adverse impact on the reasonable use 

of some land, it drafts a relief framework for inclusion in 

its plan. 

The relief framework must assess the significance of 

impacts at a general level. This requires assessment of the 

extent to which the specified rule restricts or removes 

development potential, imposes obligations, creates 

compliance costs and affects land values. 

The framework must also identify the types of impact 

likely to occur and their level, what constitutes a 

significant impact on reasonable use, criteria for grouping 

similar impacts based on the type or level of impact, and 

how relief is to be made available.

Drafting the framework proves to be a complex task. 

Further detailed assessments are required to meet these 

statutory requirements. More time and money is spent. 

Plan notifications are further delayed. 

At this point, Council does not know what kinds of 

relief would be acceptable to landowners. There is no 

measurable legal test in law. Relief does not have to be 

granted ‘on an equivalent basis’. To minimise ratepayer 

exposure, and avoid setting a precedent, Council sets 

relief at the lower end of what landowners might desire, 

focusing on bonus development rights and assistance 

with fencing and pest control, rather than cash 

compensation or rates relief.

Council then notifies its plans. Submissions are 

received from thousands of landowners and organised 

groups of property owners on the relief framework. Many 

seek to maximise their relief, rather than just seeking to 

change the applicable planning rules. Some submissions 

seek changes to widen the criteria for assessing impact, 

the eligibility criteria and the nature of relief available. 

Others seek to limit the framework’s application. Both 

sides push and pull with the outcome uncertain. 

An Independent Hearings Panel hears these 

submissions and provides Council with its 

recommendations. For aspects that Council does not 

accept, appeals are made to the Environment Court. 

Collectives of property owners and developers emerge 

who are willing to litigate the relief framework to the 

highest levels. Most of these submissions seek to make 

the relief framework much more specific (in terms of 
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quantum and type of relief) to ensure that its application 

to their own properties is more certain and generous.

This takes years. The relief framework remains only 

proposed. Other aspects of the plans cannot be made 

operative. 

After years of protracted litigation, the relief 

framework is finalised, and the plans are finally made 

operative. Council enters another process to implement 

the framework. 

It first reviews eligibility for all landowners. It finds 

that some rules are, for example, a result of a person’s 

own submission on the plan, so that person is no longer 

considered eligible for relief when they are applied.

Council then reassesses every single parcel of eligible 

land to determine whether it is actually significantly 

impacted by the operative rules, how significant that 

impact is, and what relief is appropriate as a result. Tens 

of thousands of detailed and costly valuations and site-

specific investigations are now required, all of which are 

paid for by the Council.

The extent of impact is extremely hard to determine, 

because most of the specified rules simply require a 

consent or permit to be obtained, rather than prohibiting 

or constraining an activity outright. Until a resource 

consent application is made and decided (including 

specific conditions), the actual impact of a rule on a 

landowner’s use is uncertain. Determining this upfront 

involves an educated guess by Council.

The operative plan has also changed significantly 

(through Environment Court decisions) from the 

version that was notified. This means Council’s initial 

assessment of eligibility and the degree of impact on 

thousands of properties, which informed the notified 

plan, needs to be revisited. 

Once the revised assessments are completed, Council 

notifies every relevant landowner of its property level 

decision. This involves tens of thousands of letters going 

into letterboxes. Some landowners, who submitted on the 

plan, find they have wasted their time because they are 

not entitled to relief. Others see their neighbours getting 

more relief than them and are deeply unhappy about it.

At this point, specific promises about landowner 

entitlements have deep ramifications for council 

liability and other processes, including long-term plans, 

rates and debt ratings. It places a considerable burden 

on Council’s books.

Council receives a flood of applications from 

landowners to review its decision to offer (or not offer) 

particular forms of relief. Most of them assert that 

valuations have been done incorrectly, that a site’s 

development potential has been understated, that cash 

compensation is more ‘appropriate’ than the consent fee 

waivers or additional subdivision rights that have been 

offered, and that the relief framework in the plan has 

been incorrectly applied. 

Council requests further information from many 

of these landowners. But it is obliged, within just 15 

working days, to consider the merits of these complaints 

and whether an alternative form of relief is ‘more 

appropriate’ for a site (even if that would not be in 

accordance with its own relief framework). Political 

pressure builds to ‘pay up’ or introduce a plan change to 

remove the offending rules. Council cannot afford to pay 

the levels of compensation sought, and a plan change 

would take considerable time to finalise, so it largely 

rejects the complaints. 

Thousands of landowners exercise their right to object 

to the Council’s decision to the Planning Tribunal. This 

sees millions of dollars spent on legal representation. 

Along with its other functions, the Tribunal has to 

manage cases arising from objections made all across the 

country, as other councils seek to implement their plans 

at the same time. Things slow to a crawl.

In some cases, the Tribunal uses its powers to remit the 

decision back to the Council with directions. In others, 

it substitutes its own decision on relief that it considers 

to be ‘more appropriate’. In still other cases, the Tribunal 

chooses to transfer the matter to the Environment Court 

(if the Environment Court agrees). 

Many parties then appeal the Tribunal’s decision 

on relief to the Environment Court, providing 

an opportunity to relitigate the same issues. The 

Environment Court is, in turn, overwhelmed, given that 

the same flood of litigation is arising from every other 

region whose plan is being progressed at the same time.

Some landowners take up their right to judicially 

review to the High Court. It is a field day for lawyers. 

Rather than replacing planning litigation, the 

framework duplicates it by adding a second layer of 

property entitlement disputes.

Through all this, the fiscal risk for the Council remains 

unclear, as it doesn’t know what relief it will be obliged to 

pay as a result of decisions by the Planning Tribunal and 

Environment Court, and associated mediation.

The Council cannot budget. Its long-term plan becomes 

uncertain. Developers don’t know what rules will 

survive. Ratepayers don’t know about future costs. The 

uncertainty is enormous.

This is all compounded by the large number of 

uncertain legal terms included in the regulatory relief 

framework provisions (see Table 2).

A simple alternative
There is a much simpler approach which would protect 

property rights and give effect to the coalition agreement 
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between National and ACT (a new resource management 

system “premised on the enjoyment of property rights as 

a guiding principle”). 

This would involve an amended, stronger version of 

section 85 of the RMA, which would be a far less litigious, 

bureaucratic and costly approach. It would, if drafted 

properly, ensure (in a more proactive and structured way 

than under the RMA) that a plan provides relief where 

land is rendered incapable of reasonable use by a rule.  

A good starting point is already contained in clause 122 

of the Natural Environment Bill and clause 105 of the 

Planning Bill. These state that the Environment Court 

can order relief to a landowner where a plan provision 

severely impairs the ‘reasonable use’ of the land and 

imposes an unfair and unreasonable burden. 

Some amendments are needed to these clauses to 

make them workable. In particular, a severe impairment 

threshold, which is a novel term wide open to 

interpretation and dispute, should be changed to one 

where land is rendered incapable of reasonable use. 

Relief should also not be available for rules that protect 

common pool resources, because generating pollution is 

not a property right which should attract compensation. 

And there should be a screening process where councils 

proactively have to determine whether a new planning 

rule renders land incapable of reasonable use, rather than 

expecting landowners to litigate off their own bat.

This stronger version of section 85 of the RMA should 

be supported by an explicit principle that all regulation 

needs to be proportionate to the issue being addressed. 

Such a provision is already contained in the Bills and 

should remain.

The approach outlined above would enable relief 

to be resolved at the plan-making stage, without 

the additional process of implementing a complex 

relief framework with all its uncertainties, costs and 

attendant litigation opportunities. 
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Uncertain term Clause Significance of the uncertainty

“significant adverse 

impact”

Planning Bill, cl 92; Planning Bill 

Schedule 3 cll 62, 65, 67; NEB, cl 

111. 

A relief framework is required only if a 

specified rule is reasonably likely to have a 

significant adverse impact on reasonable use 

of land. 

“reasonable use” of land Planning Bill, cl 92; Planning Bill 

Schedule 3 cll 62, 65, 67; NEB, cl 

111.

A relief framework is required only if a 

specified rule is reasonably likely to have a 

significant impact on reasonable use of land.

“substantially similar” Planning Bill Schedule 3 cl 64. Once the first plans under the new 

system have been made operative (ie 

after the transition phase has ended), any 

subsequent changes to their rules do not 

require an assessment of impact if they are 

“substantially similar” to the existing rule. 

“development potential” Planning Bill Schedule 3 cl 66(2)(a)(i). The relief provided in a relief framework 

is partly informed by the extent to which 

the rule restricts or removes development 

potential. It is unclear what this potential is 

measured against (current use, desired use, 

what is allowed in underlying plan zoning).

“substantially worse” Planning Bill Schedule 3 cl 68(5). A person is only eligible for additional 

relief if a change to a rule makes an impact 

substantially worse.

“similar impact” Planning Bill Schedule 1 cl 37(1)(b). A person is eligible for relief in the first 

generation of plans if the specified rule 

has a similar impact to a rule in the RMA 

operative plan. 

“general assessment” Planning Bill Schedule 3 cll 66(1), 

66A(2)(a).

A relief framework requires a general 

assessment of relief. It is unclear how much 

detail needs to be provided.

“more appropriate” Planning Bill Schedule 3 cll 74, 76. On review, a local authority can provide 

alternative relief to that allowed under its 

relief framework if it is considered more 

appropriate. 

 “terrestrial indigenous 

biodiversity to the extent 

it relates to an identified 

area”

Natural Environment Bill cl 3 

(definition of “specified topic”).

A relief framework is required for rules that 

are on the topic of terrestrial indigenous 

biodiversity to the extent it relates to an 

identified area. The scope of this is broad 

and unclear (eg protecting canopy cover to 

protect drinking water sources, or notable 

trees).

Table 2: Uncertain terms in the regulatory relief framework. Each represents unique points of litigation. 

Note: The scenario in this document is EDS’s interpretation of what could happen in Auckland if the specified 

regulatory relief pathway is retained in the Bills. 
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